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In  the 

United  States  Coiirt  of  Appeals 

For  the  Ninth  Circuit 

The  John  Danz  Charitable  Trust, 

Petitioner,  f       j,^^^^^ 

V. 

Commissioner  of  Internal  Revenue, 

Respondent, 


No.  13608 


On  Petition  for  Review  of  Decision  of  the  Tax 
Court  of  the  United  States 


BRIEF  FOR  THE  PETITIONER 


This  case  involves  questions  as  to  the  liability  of  an 
irrevocable  charitable  trust  to  pay  income  taxes.  Ap- 
peals from  decisions  of  the  Tax  Court  in  two  cases,  in- 
volving the  same  taxpayer  but  for  different  years,  con- 
solidated for  trial  before  that  court  (R.  117),  are  like- 
wise consolidated  for  consideration  by  this  Court 
(R.  145). 

OPINION  BELOW 

The  opinion  of  Judge  J.  Edgar  Murdock  is  found  at 
R.  118,  and  is  reported  in  18  T.C.  454  under  the  name 
of  John  Danz.  The  opinion  was  not  reviewed  by  the 
full  Tax  Court. 

JURISDICTION 

The  jurisdiction  of  the  Tax  Court  was  based  on  I.R.C. 
§272.  Notice  of  deficiencies  for  the  years  1943, 1944  and 


1945  was  mailed  to  the  petitioner  on  October  14,  1949, 
and  petition  for  redetermination  of  the  tax  was  filed 
with  the  Tax  Court  on  January  9,  1950.  The  notice  of 
deficiencies  for  the  years  1946  and  1947  was  mailed  to 
the  petitioner  on  March  5,  1951,  and  petition  for  rede- 
termination of  the  tax  w^as  filed  with  the  Tax  Court  on 
April  9,  1951.  (R.  85.) 

Jurisdiction  of  this  court  is  based  on  I.R.C.  §§  1141 
and  1142.  The  decisions  of  the  Tax  Court  were  entered 
on  August  19,  1952.  (R.  130,  131.)  Petition  for  review 
by  this  court  was  filed  in  the  Tax  Court  on  September 
11,  1952.  (R.  131-133.)  Venue  in  this  court  is  estab- 
lished by  I.R.C.  §1141,  and  the  fact  that  the  returns  of 
the  tax  in  respect  of  w^hich  the  liabilities  arise  were 
made  to  the  Collector  of  Internal  Revenue  in  Tacoma, 
Washington,  within  this  circuit.  (R.  109.) 

STATUTES  INVOLVED 

The  statutes  involved  in  this  case  are  set  forth  in  the 
Appendix,  infra,  pp.  67-70. 

QUESTIONS  PRESENTED 

1.  Is  an  irrevocable  trust,  all  of  the  corpus  and  in- 
come of  which  must  go  to  exempt  organizations,  to  be 
denied  income  tax  exemption  under  I.R.C.  §101(6)  for 
the  years  1943  through  1947  because,  during  those  years, 
it  operated  temporarily,  while  attempting  to  find  a 
lessee,  a  hotel  which  w^as  part  of  a  building  purchased 
by  the  trust  as  a  real  estate  investment  and  because, 
during  those  years,  it  operated  three  small  candy  shops 
as  a  means  whereby  volunteer  services  could  be  devoted 
to  raising  money  for  charity? 


The  Tax  Court  denied  exemption. 

2.  Where  the  trust  agreement  irrevocably  requires 
all  corpus  and  income  of  the  trust  to  be  paid  to  exempt 
organizations,  is  the  trust,  in  the  years  1943  through 
1947,  to  be  denied  the  deduction  granted  by  I.R.C. 
§162 (a)  (which  provided  for  deduction  of  all  income 
paid  or  permanently  set  aside  for  or  to  be  used  ex- 
clusively for  exempt  purposes),  by  reason  of  the  fact 
that  the  trust  agreement  does  not  require  the  income 
to  be  distributed  in  the  year  earned,  and  the  trust  did 
not  distribute  all  of  its  income  each  year  but  invested 
part  of  the  income  and  used  part  of  the  income  to  pay 
off  obligations  previously  incurred  in  the  purchase  of 
investment  assets? 

The  Tax  Court  denied  the  deduction. 

3.  Did  the  filing  by  the  charitable  trust  of  returns 
under  the  provisions  of  I.R.C.  §54 (f),  (providing  for 
the  filing  of  income  tax  returns  by  exempt  organiza- 
tions), for  the  years  1943,  1944  and  1945,  showing  the 
itemized  income  and  disbursements  of  the  trust,  com- 
mence the  running  of  the  Statute  of  Limitations  on 
assessment  of  tax  contained  in  I.R.C.  §275 (a)  ? 

The  Tax  Court  held  that  the  returns  did  not  start  the 
running  of  the  Statute  of  Limitations. 

STATEMENT 

This  case  involves  appeals  from  the  decision  of  the 
Tax  Court  in  two  cases  (being  Docket  Nos.  26404  and 
33429  of  that  court),  which  were  consolidated  for  trial 
and  decision  in  the  Tax  Court  and  have  been  consoli- 
dated by  order  of  this  Court  for  hearing  on  appeal.  Tax 


Court  Docket  No.  26404  involves  income  tax  imposed 
on  the  John  Danz  Charitable  Trust  for  the  calendar 
years  1943,  1944  and  1945,  and  Tax  Court  Docket  No. 
33429  involves  income  tax  imposed  on  the  same  tax- 
payer for  the  calendar  years  1946  and  1947. 

Presented  here  are  solely  questions  of  law  arising  on 
the  findings  of  fact  of  the  Tax  Court.  These  findings 
dealt  not  only  with  the  two  cases  now  before  this  Court, 
but  also  with  certain  other  related  cases  wherein  the 
Commissioner  sought  to  tax  the  income  of  the  John 
Danz  Charitable  Trust  to  the  creators  of  that  trust 
under  the  doctrine  of  Helvering  v.  Clifford,  and  sought 
to  deny  deductions  to  those  who  had  made  contributions 
to  the  trust.  The  Tax  Court  found  against  the  Com- 
missioner in  these  related  cases  and  no  appeal  has  been 
taken  from  those  decisions.  Since  all  of  the  cases  were 
consolidated  for  trial  below,  part  of  the  findings  of  fact 
are  devoted  to  the  issues  in  these  other  cases  and  are 
not  pertinent  to  this  appeal. 

In  its  findings  of  fact,  the  Tax  Court  adopted  as  a 
part  thereof  all  of  the  facts  stipulated  by  the  parties. 
Consequently,  that  stipulation  and  its  attached  exhibits 
have  been  designated  for  the  record  in  this  Court  along 
with  the  findings  of  fact  proper  of  the  Tax  Court. 

The  portions  of  the  findings  of  fact  proper  of  the  Tax 
Court  that  are  relevant  to  this  appeal  are  as  follows 
(R.  109-117)  : 

John  Danz  has  been  engaged  in  the  business  of  oper- 
ating motion  picture  theatres  in  Seattle  for  about  forty 
years.  He  concluded  during  the  latter  part  of  World 
War  II  that  different  ideologies  were  causing  a  great 


deal  of  trouble  and  even  had  a  tendency  to  create  wars ; 
the  country  was  about  ready  for  some  philosophy  with 
some  common  ground  acceptable  to  everyone  based  up- 
on science,  pragmatism,  experience  and  research  that 
would  eliminate  all  differences  of  opinion;  but  to  get 
such  an  organization  started  in  a  large  number  of  com- 
munities would  require  money.  He  and  his  wife  created 
a  trust  on  December  31,  1942  for  the  purpose  of  making 
and  supplying  money  for  that  purpose.  They  called  it 
"The  John  Danz  Charitable  Trust".  John  hoped  to 
find  some  organization  in  the  United  States  with  a 
number  of  branches  which  could  be  helped  with  the 
trust  funds  to  grow  and  educate  the  people.  He  did  not 
know  of  any  such  organization  at  the  time  he  created 
the  trust  and  for  that  reason,  reserved  in  the  trust  the 
right  to  designate  the  charitable  beneficiaries  of  the 
trust. 

John  and  Jessie,  as  grantors,  transferred  to  the  trus- 
tees by  the  trust  instrument  900  shares  of  Sterling 
Theatres,  Inc.  common  stock.  John,  William  and  Fred- 
ric  Danz  were  named  as  trustees  in  the  trust  instrument. 
The  trustees  were  given  broad  powers  over  the  trust 
property,  including  the  power  to  engage  in  business 
under  various  forms,  to  loan  funds  of  the  trust  with  or 
without  security,  to  join  in  enterprises  in  which  the 
trustees  were  personally  interested  provided  that  they 
exercised  good  faith  in  the  interests  of  the  trust  estate, 
and,  in  investing  or  speculating,  to  combine  funds  of 
any  trusts  created  by  the  grantors.  The  trustees  were 
entitled  to  receive  reasonable  compensation  for  their 
services  but  received  none  during  the  taxable  years. 
They  were  not  to  be  personally  liable,  in  the  absence 
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of  bad  faith,  for  any  losses  from  proper  use  of  the  trust 
funds.  The  grantors  were  not  to  derive  and  thev  have 
not  derived,  directly  or  indirectly,  any  benefit  from  the 
trust  property. 

John  Danz  was  to  have  the  right  during  his  lifetime 
and  by  his  will  to  designate  the  beneficiary  or  bene- 
ficiaries of  the  trust  and  to  change,  add,  or  withdraw 
beneficiaries  which  were  to  receive  corpus  or  income  of 
the  trust  at  times  and  in  amounts  specified  by  him. 
Designations  were  to  be  in  writing  delivered  to  the 
trustees.  Only  a  corporation  or  organization  "  of  a  type 
which  is  within  the  exemption  from  Federal  income 
tax  now  granted  by  paragraph  101  of  the  Internal  Reve- 
nue Code  and  in  the  event  such  exemption  is  hereafter 
restricted,  then  also  within  such  restrictions"  could  be 
designated  and  the  beneficiary  also  had  to  be  of  the  type 
then  specified  in  paragraphs  23 (o),  812(d),  and 
1004(a)(2)  of  the  Internal  Revenue  Code  so  that  the 
contribution  bequest  or  gift  to  such  beneficiary  would 
be  deductible  from  income  and  exempt  from  estate  and 
gift  tax  and  in  the  event  those  classes  were  further  re- 
stricted, then  the  beneficiary  had  to  be  within  such  re- 
strictions. Named  adult  grandchildren  or  the  trustees 
were  to  make  similar  designations  covering  any  amoimt 
remaining  in  the  trust  after  John's  death  and  not  cov- 
ered by  his  will. 

The  trust  was  irrevocable  but  could  be  amended  in 
certain  respects  by  the  joint  action  of  William  Danz, 
Fred  Danz  and  Leslie  Stusser.  The  power  to  amend 
did  not  include  the  power  to  change  the  beneficiaries  or 
to  make  a  change  which  would  in  any  way  benefit  the 
grantors  or  their  estates.    Additional  property  could 


be  added  to  the  trust.  Leslie  Stusser  was  to  take  the 
place  of  John  Dan^  as  trustee  if  occasion  arose.  Any 
other  vacancy  was  to  be  filled  by  an  appointment  made 
by  the  remaining  trustees.  The  trustees  were  to  act 
through  a  majority.  The  trust  instrument  was  to  be 
governed  by  the  laws  of  Washington. 

Leslie  Stusser  was  not  related  to  or  employed  by  any 
of  the  Danzes  mentioned  herein. 

No  amendments  were  made  in  the  trust  during  the 
taxable  years.  John,  William  and  Fredric  Danz  served 
as  trustees  of  the  trust  from  its  inception  throughout 
the  taxable  years.  Books  and  records  were  kept  for  the 
trust.  Title  to  all  of  the  assets  of  the  trust  has  been 
taken  in  the  name  of  the  trustees.  Bank  accounts  were 
maintained  for  the  trust. 

John  and  Jessie  Danz  made  additional  contributions 
to  the  trust  during  the  taxable  years  in  cash,  in  stock  of 
Sterling  Theatres,  Inc.,  and  in  stock  of  Sterling  The- 
atres Company,  Inc.  William  and  Selma  Jane  Danz 
and  Fredric  and  Selma  Danz  made  cash  contributions 
to  the  trust  during  the  taxable  years.  The  total  contri- 
butions made  to  the  trust  during  the  taxable  years,  tak- 
en at  the  fair  market  value  of  each  at  the  time  it  was 
made,  amounted  to  $109,542.00.  The  stock  in  Sterling 
Theatres,  Inc.  and  in  Sterling  Theatres  Company,  Inc. 
held  by  the  trust  was  a  small  part  of  the  total  outstand- 
ing stock  of  those  corporations  and  played  no  part  in 
the  control  or  management  of  those  corporations. 

John  Danz,  after  the  creation  of  the  trust,  continued, 
at  his  own  expense,  to  search  for  the  type  of  organiza- 
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tion  which  he  had  in  mind  in  forming  the  trust,  and 
after  several  years  of  travel  and  search,  he  decided  that 
there  were  groups  of  luimanists  which  came  close  to 
what  he  had  in  mind.  He  was  instrumental  with  others 
in  starting  sucli  an  organization  in  Seattle  beginning 
in  the  early  part  of  1947.  It  was  incorporated  as  the 
Humanist  Society  of  Washington.  Prior  thereto  and 
beginning  in  September  1946,  he  had  designated 
''American  Humanist  Society",  an  organization  which 
had  a  number  of  atitiliates  in  different  parts  of  the  Unit- 
ed States,  as  a  beneficiary  to  receive  funds  of  the  trust 
in  the  total  amount  of  $11,500.00.  He  was  also  instru- 
mental, along  with  others,  in  starting  the  Humanist 
Society  of  San  Francisco  and,  after  the  taxable  years, 
in  starting  the  Humanist  Society  of  Los  Angeles.  The 
first  distribution  from  the  trust  to  the  Humanist  So- 
ciety of  Washington  was  made  on  March  20,  1947. 
Thereafter  during  that  year  additional  large  distribu- 
tions were  made  to  it,  to  the  Humanist  Society  of  San 
Francisco,  and  to  other  charitable  organizations. 

The  trust  purchased  600  shares  of  stock  of  Midland 
Steel  Products  for  $17,691.64  in  1943  and  sold  those 
shares  for  a  profit  of  $4,583.62  in  1945.  It  bought  and 
retained  500  shares  of  Anaconda  Copper  in  1945  and 
1,500  shares  in  1946,  and  in  1946,  1,000  shares  each  of 
Boeing  Airplane  Company,  National  Gypsum,  and 
Westinghouse  Electric  at  a  total  cost  of  $161,154.25.  It 
also  licld  on  December  31, 1947,  donated  shares  of  Ster- 
ling Theatres,  Inc.  and  Sterling  Theatres  Company, 
Inc.  which  it  carried  at  $56,992.00. 
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The  trust  made  the  following  purchases : 

Cost  Year 

Savoy  Hotel  Property,  including 

furnishings  and  fixtures $166,440.76       1943 

Improved  real  estate  Seventh 

and  Pike  95,544.23      1943 

Improved  real  estate  Eighth 

and  Pike 42,866.11      1943 

Improved  real  estate  Sixth 

and  University 75,104.70      1946 

Improved  real  estate,  San  Francisco    42,882.35       1947 

It  held  the  properties  during  the  remaining  taxable 
years  and  received  rents  therefrom,  except  that  it  sold 
the  property  at  Eighth  and  Pike  in  1946  at  a  profit  of 
$43,740.78.  The  Savoy  Hotel  property  and  the  Seventh 
and  Pike  properties  substantially  increased  in  value 
during  the  taxable  years.  There  was  a  mortgage  on  the 
Savoy  Hotel  building  in  the  amount  of  about  $68,000.00 
at  the  end  of  1943.  It  was  reduced  $21,676.00  during 
1944,  but  by  the  end  of  1945,  it  had  been  increased  to 
about  $91,000.00.  Thereafter,  it  was  gradually  reduced 
until  it  amounted  to  $45,739.74  at  the  end  of  1947.  There 
was  a  mortgage  on  the  Seventh  and  Pike  property 
which  amounted  to  $44,860.04  at  the  end  of  1943.  It  had 
been  reduced  to  $19,689.04  by  the  end  of  1945  and  was 
paid  off  in  1946.  There  was  a  mortgage  on  the  Sixth  and 
University  property  which  amounted  to  $54,582.22  at 
the  end  of  1946.  It  had  been  reduced  to  about  $45,000.00 
at  the  end  of  1947. 

The  trust  borrowed  money  from  John  Danz  and  from 
Sterling  Theatres,  Inc.  at  3  per  cent  during  the  taxable 
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Tears.  John  had  to  borrow  moneT  at  interest  rates  in 
excess  of  3  per  cent  to  make  the  loans  to  the  trust.  The 
loans  payable  of  the  trust  at  the  end  of  1943  amounted 
to  .$138,321.06.  They  were  about  ^,000.00  less  at  the 
end  of  1944  and  amounted  to  about  f  1,800.00  at  the  end 
of  1945.  They  amounted  to  $109,000.00  at  the  end  of 
1946  and  to  $89,500.00  at  the  end  of  1947. 

The  trust  purchased  a  retail  candy  shop  on  Septem- 
ber 10,  1943  for  $1,514.75,  another  on  September  22. 
1943  for  $875.00,  and  a  third  on  January  31,  1944  for 
$1,500.00.  It  operated  each  shop  after  the  purchase 
throughout  the  taxable  years  but  at  some  undisclosed 
time  thereafter  ceased  operating  them.  Each  candy 
shop  was  adjacent  to  a  theatre  owned  or  managed  by 
Stirling  Theatres,  Inc.  Jessie  Danz  managed  the  three 
candy  shops  without  pay  because  she  wanted  to  make  a 
contribution  in  that  way  to  the  acquisition  of  funds  for 
the  charitable  trust. 

The  net  worth  of  the  trust,  as  shown  on  its  balance 
sheets,  increased  from  $65,862.62  at  the  end  of  1943  to 
$448,420.09  at  the  end  of  1947. 

The  average  of  the  annual  gross  receipts  from  the 
Savoy  Hotel  for  the  taxable  years  was  about  $141,- 
000.00,  the  operating  expenses  about  $96,400.00,  and  the 
net  income  about  $44,600.00.  The  trust  had  additional 
income  from  rentals  during  the  taxable  years  ranging 
from  $2,270.00  in  1943  to  $12,564.50  in  1945.  The  total 
sales  of  the  candy  shops  during  the  taxable  years  were 
$329,233.95,  the  net  sales  $158,689.10,  expenses  $106,- 
435.75,  and  the  net  profits  from  the  operation,  including 
a  small  amount  of  income  from  telephones,  were  $52,- 
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650.44.  Dividends  received  by  the  trust  during  the  tax- 
able vears  amounted  to  ■823,458.10.  The  total  net  income 
of  the  trust  for  the  taxable  jears.  inciuriing  proto  on 
sales,  was  |404^26.29. 

The  trust  made  no  distributions  in.  1943.  Thereafter^ 
it  made  distributions  to  a  number  of  organizations,  ex- 
empt from  tax  under  ^^lOl^  of  the  types  described  in. 
^}v}23(o),  812rdj,  and  1004ra)  (2)  of  the  Internal  Reve- 
nue Code.  The  total  of  those  charitable  contributions 
was  ig65,63T.54,  of  which  about  two-thirris  was  con- 
tributeii  ni  1947. 

The  Humanist  Socierv  of  Wash  nigton  occupied  a 
large  portion  of  the  Sixth  and  University  building  rent- 
free  from  the  time  of  the  toception  of  that  organization. 
The  trust  received  rent  from  some  other  space  in.  that 
building.  The  building  in  San  Francisco  was  occupieii 
rent-free  by  the  Humanist  Society  of  San  Francisco, 

The  intention  of  the  trustees  ra  purchasing  the  Savoy 
Hotel  property  was  to  operate  it  only  until  the  personal 
fffoperty  could  be  sold  and  the  real  property  leased  to 
a  hotel  operator.  Efforts  were  made  to  frnd  such  a 
lessee  but  no  satisfactory  arrangement  was  made  until 
January  1,  1948.  The  hotel,  at  the  time  it  was  pur- 
chaseii  by  the  trust,  was  being  operated  by  a  real  estate 
company  ia  Seattle,  and  that  company  continued  to 
operate  the  property  for  the  trust  under  an  oral  agree- 
ment during  the  taxable  years  and  until  .January  1. 
1948  when  the  frimishings  were  sold  for  $60,0<X).(X)  and 
the  real  estate  was  leaseii  to  a  hotel  operator. 

The  following  facts  contained  in  the   Stipulation 


12 

which  was  adopted  by  the  Tax  Court  in  its  findings  of 
fact  are  relevant  to  this  appeal : 

On  September  19,  1946,  petitioner  filed  with  the  Col- 
lector of  Internal  Revenue  an  exemption  affidavit  on 
Form  1023  together  with  returns  on  Form  990  for  the 
calendar  years  1943,  1944  and  1945  (R.  83;  Joint  Exs. 
2A,  3C  and  4D).  The  returns  on  Form  990  stated  that 
they  were  required  under  I.R.C.  §54 (f)  (Joint  Exs. 
2 A,  3C  and  4D).  On  these  returns,  petitioner  set  forth 
in  detail  for  each  year  the  amounts  of  contributions  re- 
ceived, dividends  and  interest  received,  rents  received, 
gross  receipts  from  business  activities  (setting  forth 
separately  the  gross  receipts  from  the  Savoy  Hotel  and 
from  the  candy  stores),  cost  of  goods  sold,  compensation 
paid,  interest  paid,  taxes  paid,  other  operating,  admin- 
istrative and  overhead  expenses  paid,  and  contributions 
paid  (R.  84-85;  Joint  Exs.  2B,  3C  and  4D). 

On  July  3,  1947,  pursuant  to  a  ruling  by  the  Com- 
missioner of  Internal  Revenue  that  petitioner  was  not 
exempt,  the  Collector  of  Internal  Revenue  wrote  to  pe- 
titioner demanding  the  filing  of  income  tax  returns  on 
Form  1041.  On  July  28,  1947,  income  tax  returns  on 
Form  1041  were  filed  by  petitioner  for  the  calendar 
years  1943,  1944,  1945  and  1946  (R.  84;  Joint  Exs.  6F, 
7J,  8IT  and  91).  The  returns  were  accompanied  by  a 
letter  from  Trustee  William  Danz  stating  that  the  re- 
turns were  being  filed  in  accordance  with  the  Collector's 
request  but  that  the  Trustees  did  not  agree  that  returns 
sliould  be  filed  and  believed  that  the  Charitable  Trust 
was  exempt  from  tax  (R.  84). 

In  each  of  the  returns  on  Form  1041,  petitioner 
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showed  the  income  and  expenses,  took  deductions  for 
contributions  paid  during  the  year,  and  took  a  deduc- 
tion in  the  amount  of  the  balance  of  the  income  as  con- 
stituting income  which  pursuant  to  the  terms  of  the 
trust  agreement,  was  iDcrmanently  held  and  set  aside 
for  exempt  purposes  under  I.R.C.  §162(a)  (R.  84-85; 
Joint  Exs.  6F,  7 J,  8H  and  91). 

Petitioner  has  not  engaged  in  any  activities  to  influ- 
ence legislation  or  carry  on  propaganda  (R.  93). 

On  June  4, 1952,  the  Tax  Court  handed  down  its  opin- 
ion to  the  effect  that  petitioner  was  not  exempt  under 
I.R.C.  §101(6) ;  that  petitioner  was  taxable  as  a  trust 
and  not  as  an  association ;  that  petitioner  was  not  entitled 
to  a  deduction  under  I.R.C.  §162  (a)  for  income  not  dis- 
tributed during  the  taxable  year ;  and  that  the  returns 
on  Form  990  for  the  calendar  years  1943,  1944  and  1945 
did  not  start  the  running  of  the  Statute  of  Limitations 
(R.  128).  Pursuant  to  this  opinion,  the  Tax  Court  en- 
tered its  decision  on  August  19,  1952  in  Docket  No. 
26404  finding  deficiencies  in  income  tax  against  peti- 
tioner as  follows  : 

1943  $11,050.71 

1944  50,955.97 

1945  56,848.76 

On  the  same  date,  decision  was  entered  in  Docket  No. 
33429  finding  deficiencies  in  income  tax  as  follows : 

1946  $38,837.34 

1947  7,974.69 

Also,  the  decision  found  a  penalty  under  I.R.C.  §291  (a) 
in  the  amount  of  $797.47  for  1947.  (R.  130;  131.) 
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SPECIFICATIONS  OF  ERROR 

Petitioner  relies  upon  the  following  errors  of  the 
Court  below: 

1.  The  Tax  Court  erred  in  deciding  that  on  its  find- 
ings of  fact  petitioner  was  not  exempt  from  Federal 
income  tax  under  I.R.C.  §101(6). 

2.  The  Tax  Court  erred  in  deciding  that  on  its  find- 
ings of  fact  petitioner  was  not  entitled  to  a  deduction 
in  computing  its  Federal  income  taxes  of  all  of  its  in- 
come under  I.R.C.  §162 (a). 

3.  The  Tax  Court  erred  in  deciding  that  on  its  find- 
ings of  fact  the  proposed  Federal  income  tax  deficien- 
cies against  petitioner  for  the  years  1943, 1944  and  1945 
w^ere  not  barred  by  the  Statute  of  Limitations  set  forth 
in  I.R.C.  §275(a). 

4.  The  Tax  Court  erred  in  failing  to  enter  a  decision 
that  there  were  no  deficiencies  in  Federal  income  taxes 
due  from  petitioner  for  the  years  1943,  1944,  1945,  1946 
and  1947. 
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SUMMARY  OF  ARGUMEINT 

Petitioner  was  exempt  from  tax  under  I.R.C.  §101(6) 
even  though  it  had  income  from  the  operation  of  a  hotel 
and  small  candy  shops.  The  generally  accepted  rule  is 
that  exemption  under  this  section  is  determined  by  the 
destination  of  the  income,  not  the  source.  While  this 
court  has  made  no  definite  pronouncement  on  this  point, 
nevertheless,  in  Squire  v.  Students  Book  Corp.,  191 
F.(2d)  1018  (C.A.  9th)  this  court  indicates  that  it  will 
follow  this  general  rule. 

Even  if  the  decision  in  U.  S.  v.  Community  Services, 
Inc.,  189  F.(2d)  421  (C.A.  4th),  were  thought  to  be  cor- 
rect (and  we  think  it  incorrect),  petitioner  would  still 
be  exempt.  That  decision  holds  that  the  1950  amend- 
ments to  §101(6)  indicate  legislative  construction  of 
§101(6)  as  not  exempting  organizations  whose  primary 
purpose  was  operation  of  a  business  enterprise.  Peti- 
tioner, however,  had  no  primary  purpose  of  operating 
a  business  enterprise.  The  original  contribution  to  peti- 
tioner consisted  solely  of  securities,  and  the  policy  of 
petitioner's  trustees  was  to  invest  in  real  estate  and  se- 
curities. The  Savoy  Hotel  building  was  purchased  as  a 
real  estate  investment.  Petitioner's  trustees  did  not 
wish  to  operate  the  hotel  and  made  efforts,  finally  suc- 
cessfully, to  find  a  lessee.  The  three  small  candy  shops, 
the  investment  in  which  was  de  minimis,  were  acquired 
as  a  means  whereby  the  volunteer,  uncompensated  serv- 
ices of  one  of  the  grantors  could  be  devoted  to  raising 
money  for  charity.  The  provisions  and  legislative  his- 
tory of  the  1950  Act  show  that  Congress  not  only  under- 
stood but  also  continued  to  provide  that  I.R.C.  §101(6) 
applied  even  though  the  organization  was  conducting 
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a  business  enterprise,  where  the  enterprise  was  not  the 
primary  purpose  of  the  organization. 

Were  petitioner  not  exempt  under  ^101(6),  still  no 
tax  would  be  due  because  petitioner  would  be  entitled 
to  deduct  its  eutii*e  net  income  under  I.R.C.  v^l62(a). 
The  statutes,  legislative  history,  regulations  and  de- 
cisions all  are  in  accord  to  the  eli'ect  that  income  earned 
and  retained  by  an  irrevocable  trust  for  exempt  or- 
ganizations is  permanently  set  aside  during  the  tax- 
able year  and  is  deductible  under  the  first  clause  of 
\^162(a),  even  though  not  paid  out  to  and  not  credited 
to  any  particiUar  beneficiary  during  the  year,  and  even 
though  it  is  used  to  discharge  coi-pus  obligations  or  oth- 
ei-wise  will  be  subject  to  tlie  risks  of  investment.  This 
deduction  depends  on  the  provisions  of  the  trust  instru- 
ment, not  on  any  particular  action  of  the  trustees  there- 
under. Petitioner  is  also  entitled  to  deduction  of  all  of 
its  net  income  imder  the  second  clause  of  v^l62(a)  which 
contains  no  reference  to  setting  aside  during  the  tax- 
able year,  but  penults  deduction  of  any  income  to  ]ye 
used  exclusively  for  exempt  purposes.  The  decision  be- 
low grantLQg  deduction  under  I.R.C.  v^23(o)  to  indivi- 
duals contributing  to  petitioner  is  inconsistent  with  the 
denial  of  deduction  to  petitioner  imder  v^l62(a). 

Furthermore,  the  assessments  for  1943,  1944  and 
1945  are  barred  by  the  statute  of  Umitations  contained 
in  I.R.C.  v^2T5(a).  The  returns  on  Fonn  990.  pursuant 
to  I.R.C.  §54 (f),  were  sufficient  to  start  the  running  of 
the  statute  because  they  were  returns  filed  under  the 
provisions  of  the  income  tax  law  in  good  faith  as  the 
appropriate  return  thereunder,  and  they  disclosed  aU 
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data  neeessaiy  for  assessment  of  any  tax  due.  Any  oth- 
er result  would  deprive  an  organization,  :.:  in  good 
faith  is  belieyed  to  be  exempt,  of  the  ot^neni  of  the 
statute  of  limitations. 

AKGOIENT 

L 

OPERATION  OF  HOTEL  AND  CANDY  SHOPS  DID  NOT 

DEPRIVE  PETITIONER  OF  EXEMPTION 

UNDER  I.R.C.  $101^6; 

Exemption  from  tax  under  I.R.C.  §101(6)  (Appen- 
dix, infra,  p.  69)  was  denied  to  petitioner  by  the  Tax 
Court  solely  for  the  reason  that,  during  the  years  in- 
volved, petitioner  operated  a  hotel  and  candy  shops. 
'Operation  of  these  enterprises,  the  Tax  Court  held, 
gave  petitioner  a  purpose  of  making  money  which,  in 
that  court's  view,  meant  tliat  petitioner  was  not  organ- 
ized and  operated  ''exclusively"  for  charitable  pur- 
poses within  the  meaning  f  IRC.  §101(6),  even  though 
the  court  held  petitioner  charitable  trust, 

all  the  corpus  and  inconi  :'  revocably  re- 

quired to  go  to  charitabl. 


•  J  L   ii  ci,  iXi  /..CJ. 


A. 

THIS  COURT  ILAS  INT)ICATED  APPRO\  AL  OF 

GENERAL  RULE  THAT  DESTINATION.  NOT 

SOUTiCE.  OF  INCOME  CONTROLS  IN 

DETERMINING  EXEMPTION 

This  same  iss  u«^  /       :::.ingr  ha  r^^^^^^  rporations 

rather  than  trusts/  ua.^  (^trii  the  subject  ui  eunsiderable 

^  Both  corpjorations  and  trusts  are  covered  by  the  same 
language  in  I.R.C.  §101(6).  Fifth-Third  Unimi  Trust 
Co.  V.  Cammissioner,  56  F.(2d)  767  (CCA.  6th). 
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recent  litigation  since  the  Tax  Court  in  C.  F.  Mueller 
Co.,  14  T.C.  922,  decided  not  to  follow  the  previously 
generally  accepted  rule  that  the  ultimate  destination 
of  the  income  controlled  in  determining  exemption.  The 
Fourth  Circuit  held  to  the  same  effect  in  U.  S.  v.  Com- 
munity Services,  Inc.,  189  F.(2d)  421  (C.A.  4th).  Nev- 
ertheless, the  Third  Circuit  in  C.  F.  Mueller  Co.  v.  Com- 
missioner, 190  F.(2d)  120  (C.A.  3d),  reversed  the  Tax 
Court  decision. 

The  problem  raised  by  this  position  of  the  Fourth 
Circuit  and  Tax  Court  has  already  been  considered  by 
this  court  in  Squire  v.  Students  Book  Corp.,  191  F.(2d) 
1018  (C.A.  9th).  There  a  business  corporation,  the 
stock  of  which  was  wholly  owned  by  the  Regents  of  a 
state  university  in  trust  for  a  tax  exempt  student 's  or- 
ganization, operated  a  book  store  and  restaurant  on  the 
campus.  This  court  held  the  corporation  to  be  exempt 
even  though  receiving  income  from  business  operations. 

While  it  cannot  be  said  that  the  Students  Book  Corp. 
case  is  precisely  identical  with  that  at  bar,  we  believe 
it  is  determinative  of  the  issue  here.  The  difference  be- 
tween that  case  and  this  lies  in  the  fact  that  the  book 
store  and  restaurant  which  were  operated  by  the  Stu- 
dents Book  Corporation  bore,  in  the  words  of  this  court 
(191  F.(2d)  at  p.  1020),  "a  close  and  intimate  relation- 
ship to  the  functioning  of  the  college  itself".  Here,  the 
hotel  and  candy  shops  bore  no  immediate  relationship  to 
the  charitable  objectives  of  the  Trust.  Nevertheless,  it 
appears  from  the  opinion  in  the  Students  Book  Corp. 
case  that  the  relationship  of  the  business  activity  to  the 
college  was  regarded  as  an  additional  reason  for  the  ex- 
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emption  rather  than  the  turning  point  on  which  ex- 
emption was  granted. 

In  the  Students  Book  Corp.  opinion,  this  court  said 

(191F.(2d)  at  p.  1020): 

Since  the  decision  of  the  second  circuit  in  RocJie/s 
Beach,  Inc.  v.  Comynismoner,  2  Cir.,  96  F.(2d)  776, 
most  of  the  circuits  confronted  with  the  problem 
appear  to  have  applied  the  'ultimate  destination' 
test  in  determining  whether  the  profits  of  a  com- 
mercial enterprise  are  exempt  under  §101(6),  or, 
to  put  the  matter  another  way,  if  the  only  purpose 
of  the  enterprise  is  to  devote  its  profits  to  charitable 
or  educational  ends  the  exemption  has  been  usually 
held  to  attach.  It  has  been  thought  that  the  ex- 
emption, unlike  exemption  statutes  generally, 
should  be  liberally  construed  because  of  the  gain  to 
the  public  through  the  encouragement  of  charity. 
In  two  very  recent  decisions,  reaching  opposite  con- 
clusions, namely,  United  States  v.  Community 
Services,  4  Cir.,  189  F.(2d)  421,  and  C.  F.  Mueller 
Co.  V.  C.  I.  R.,  3  Cir.,  190  F.(2d)  120,  the  subject 
has  been  extensively  reviewed  and  the  authorities 
cited  and  discussed.  We  think  it  unnecessary  again 
to  plow  this  field,  more  particularly  since  Congress 
in  the  Revenue  Act  of  1950  has  declared  a  different 
rule  applicable  for  taxable  years  commencing  after 
December  31,  1950. 

In  a  footnote,  this  court  tlien  quotes  the  new  provi- 
sion in  the  1950  Act  which  denies  exemption  to  organi- 
zations operated  for  the  primary  purpose  of  carrying 
on  a  trade  or  business,  but  points  out  that  Congress  was 
careful  to  say  that  this  provision  should  have  no  re- 
troactive effect.  Then  in  the  body  of  the  opinion,  this 
court  states  that  it  has  made  no  definite  pronouncement 
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on  the  subject,  although  Smyth,  v.  California  State 
Automobile  Assn.,  175  F.(2d)  752  (C.A.  9th),  mentions 
with  seeming  approval  some  of  the  cases  holding  that 
it  is  the  purpose  to  which  the  income  is  devoted  which 
determines  whether  the  exemption  exists. 

This  court  then  states  (191  F.(2d)  at  p.  1020)  : 

Resolution  of  the  case  before  us  does  not  depend 
wholly  on  the  ultimate  destination  of  the  taxpay- 
er's profits. 

The  opinion  then  goes  on  to  discuss  the  relationship  of 
the  business  activity  to  the  college. 

Taking  the  opinion  in  the  Students  Book  Corp.  in  its 
entirety,  we  think  it  fairly  can  be  said  that,  while  it 
does  not  constitute  a  definite  pronouncement  that  the 
ultimate  destination  of  the  income  alone  determines 
exem23tion,  nevertheless  it  does  reflect  this  court 's  opin- 
ion that  ultimate  charitable  destination  of  the  income 
is  persuasive  of  exemption  and  that  this  court  is  in- 
clined to  follow  the  test  of  exemption  which  was  settled 
until  the  Tax  Court  attempted  to  change  it  in  its  de- 
cision in  C.  F.  Mueller  Co.,  14  T.C.  922. 

After  this  court's  decision  in  the  Students  Booh 
Corp.  case,  the  Court  of  Claims  decided  Sico  Co.  v. 
U.  S.,  102  F.  Supp.  197.  The  corporation  there  involved 
carried  on  a  business  of  distributing  petroleum  prod- 
ucts. The  income  was  held  for  the  benefit  of  the  public 
schools.  The  Court  of  Claims  held  the  corporation  to  be 
exempt  on  the  ground  that  the  destination,  not  the 
source,  of  the  funds  controlled,  following  the  decision 
of  the  Third  Circuit  in  C.  F.  Mueller  Co.  v.  Commis- 
sioner, 190  F.(2d)  120,  and  refusing  to  follow  the  de- 
cision of  the  Fourth  Circuit  in  U.  S.  v.  Community 
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Services,  Inc.,  189  F.  (2d)  421.  Thus,  there  is  today  even 
further  support  for  the  view  indicated  by  this  court  in 
the  Students  Book  Corp.  case. 

Two  other  cases  in  which  the  Tax  Court  applied  its 
view  that  the  destination  test  should  be  abandoned  are 
now  on  appeal.  Donor  ReaHy  Corp.,  17  T.C.  899,  is  be- 
for  the  Second  Circuit  and  American  Association  of 
Engineers  Employment,  Inc.,  P-H  Memo  T.C.  par. 
52,062,  is  before  the  Seventh  Circuit.  Attempt  by  the 
taxpayer  in  U.  S.  v.  Community  Services,  Inc.  to  bring 
the  matter  before  the  Supreme  Court  w^as  met  by  a 
memorandum  for  the  Government  stating  that  the  1950 
legislation  had  made  the  question  completely  academic 
after  1950,  and  partly  academic  before  that  time  and 
that  review  could  serve  only  to  resolve  the  question  in 
a  narrow  class  of  cases.  Certiorari  was  denied.  Com- 
munity Services,  Inc.  v.  U.  S.,  342  U.S.  932,  rehearing 
denied,  343  U.  S.  911. 

This  brief  will  not  be  extended  by  a  resume  of  the 
reasons  for  the  adoption  of  the  rule  that  exemption 
under  I.R.C.  §101(6)  is  determined  by  the  destination 
of  the  income,  nor  by  a  review  of  the  long  line  of  cases 
supporting  it.".  The  Third  Circuit  in  C.  F.  Mueller  Co. 


However,  it  is  interesting  to  note  that  every  case  in 
which  operation  of  a  business  has  been  thought  to 
destroy  the  exemption  of  a  charitable  organization, 
up  to  the  decision  of  the  Tax  Court  in  this  case,  was 
one  involving  a  corporation,  not  a  trust.  The  only 
decision  involving  this  issue  in  connection  with  a  trust, 
namely  Commissioner  v.  Orton,  173  F.(2d)  483  (C.A. 
6th),  held  that  operation  of  a  business  enterprise  did 
not  take  away  the  exemption  granted  by  §101(6).  In 
the  case  of  an  irrevocable,  charitable  trust,  factors 
such  as  the  certainty  of  devotion  of  the  proceeds  to 
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V.  Commissioner,  190  F.(2d)  120  has  covered  this  mat- 
ter extensively,  as  has  also  the  Court  of  Claims  in  Sico 
Co.  V.  U.  S.,  102  F.  Supp.  197,  and  this  court  is  familiar 
with  this  background,  as  is  shown  by  the  opinion  in 
Squire  v.  Students  Book  Corp.,  191  F.(2d)  1018.  We 
submit  that  under  these  decisions,  petitioner  in  this 
case  is  exempt  from  tax  by  reason  of  I.R.C.  §101(6). 

B. 

PETITIONER  WAS  NOT  ORGANIZED  OR  OPERATED 

FOR  PRIMARY  PURPOSE  OF  CONDUCTING  A 

BUSINESS,  AND  THIS  DISTINGUISHES 

COMMUISITY  SERVICES,  //VC,  DECISION 

In  addition,  we  wish  to  point  out  that  the  situation 
at  bar  is  distinguishable  from  that  involved  in  U.  S.  v. 
Community  Services,  Inc.,  189  F.(2d)  421  (C.A.  4th), 
and  petitioner  is  properly  to  be  held  exempt  under 
I.R.C.  §101(6)  even  if  the  Fourth  Circuit  were  correct 
in  that  decision. 

The  corporate  charter  of  Community  Services,  Inc., 
and  the  facts  surrounding  its  organization  established 
that  it  was  organized  to  take  over  and  operate  a  busi- 
ness then  being  conducted  by  a  private  corporation, 
namely,  a  canteen  refreshment  service  and  retail  sales 
of  coal  and  ice.  While  the  income  was  to  go  to  charity, 

the  charitable  objectives  (as  compared  to  a  corpora- 
tion, particularly  a  business  corporation  whose  exemp- 
tion is  based  on  charter  provisions  which  might  be 
amended,  and  the  stock  transferred  to  a  non-charit- 
able purchaser),  the  control  of  the  courts  over  the 
administration  of  the  trust,  and  the  fiduciary  capacity 
of  the  trustees,  all  make  it  particularly  inappropriate 
to  hold  that  the  exemption  of  a  trust  was  destroyed 
by  business  activities. 
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there  is  no  doubt  that  the  corporation  was  to  obtain 
that  income  from  the  conduct  of  a  particular  business 
enterprise  previously  conducted  by  the  founder  of  the 
corporation.  It  can  be  said,  therefore,  that  the  basic 
purpose  of  that  corporation  at  the  time  of  its  organiza- 
tion was  to  operate  a  particular  business  enterprise  on 
behalf  of  charity. 

From  the  Community  Services,  Inc.  opinion,  it  is 
clear  that  by  reason  of  these  facts,  the  Fourth  Circuit 
concluded  that  a  primary  purpose  of  the  corporation 
was  to  oi3erate  a  particular  business  enterprise,  and  this 
conclusion  led  to  its  holding  that  the  corporation  was 
not  organized  exclusively  for  charitable  purposes.  The 
court  relied  strongly  on  the  provisions  of  the  Revenue 
Act  of  1950  (Pub.  Law  814,  81st  Cong.,  2d  Sess.)  add- 
ing to  I.R.C.  §101  the  following  language: 

An  organization  operated  for  the  primary  pur- 
pose of  carrying  on  a  trade  or  business  for  profit 
shall  not  be  exempt  under  any  paragraph  of  this 
section  on  the  ground  that  all  of  its  profits  are  pay- 
able to  one  or  more  organizations  exempt  under 
this  section  from  taxation. 
While  this  amendment  was  not  effective  during  the 
tax  years  involved  in  the  Community  Services  case  (and 
was  not  effective  during  the  tax  years  involved  at  bar), 
nevertheless,  the  Fourth  Circuit  felt  that  it  was  declar- 
ative of,  rather  than  a  change  of,  existing  law  and 
could  be  resorted  to  in  interpretation  of  the  meaning 
of  §101(6)  as  it  existed  prior  to  1950.   See  189  F.(2d) 
at  p.  427.  That  court  thus  concluded  that  §101(6)  had 
never  exempted  organizations  whose  primary  purpose 
was  to  operate  a  business  enterprise  and  held  Com- 
munity Services,  Inc.  to  be  taxable. 
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In  the  case  at  bar,  the  findings  of  fact  show  no  such 
primary  purpose  (nor  even  any  material  purpose)  of 
operating  business  enterprises.  The  findings  show  that 
the  original  contribution  to  petitioner  consisted  entirely 
of  securities,  a  traditional  form  of  charitable  trust  in- 
vestment, and  these  securities  were  not  sold  but  re- 
mained as  a  permanent  investment  of  petitioner.  (R. 
110.)  This  fact  negates  the  existence  at  the  time  of  cre- 
ation of  petitioner  of  any  definite  purpose  of  operating 
business  enterprises.  Later  contributions  to  petitioner 
made  by  Mr.  and  Mrs.  John  Danz  and  others  were  all 
in  cash  or  securities.  (R.  112.)  At  no  time  was  any 
business  enterprise  donated  to  petitioner,  nor  was  any 
business  enterprise  of  the  founders  or  any  other  party 
connected  with  petitioner  ever  sold  or  conveyed  to  pe- 
titioner. Nor  were  there  any  strings  attached  to  the 
gifts  of  cash  and  securities  made  to  petitioner  whereby 
petitioner  was  required  to  invest  in  or  operate  any  busi- 
ness enterprise.  Petitioner's  trustees  were  entirely  free 
to  follow  any  investment  policy  they  thought  best.  In 
considering  whether  there  was  a  "primary  purpose  of 
carrying  on  a  trade  or  business  for  profit",  there  is  a 
marked  difference  between  a  case  where  an  organization 
is  created  to  operate  a  particular  business  enterprise 
and  one  where  the  directors  of  a  charitable  corporation 
or  the  trustees  of  a  charitable  trust  were  given  funds 
with  no  strings  attached  on  how  they  were  to  be  in- 
vested, and  where  the  funds  could  be  invested  in  any 
way  that  the  directors  or  trustees  believed  might  be  to 
the  best  interests  of  the  charitable  beneficiaries. 

The  Tax  Court  found  that  petitioner  was  created  ' '  for 
the  purpose  of  making  and  supplying  money"  for 
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charitable  organizations.  (R.  110.)  This  finding  is  en- 
tirely consistent  with  a  purpose  of  making  the  money 
through  investment  rather  than  through  operation  of 
business  enterprises.  The  findings  also  point  out  that 
the  Trust  Agreement  gave  broad  investment  powers  to 
the  trustees,  including  power  to  conduct  business  en- 
terprises. However,  this  is  a  common  provision  in  cre- 
ating a  substantial  charitable  foundation  in  order  to 
meet  any  contingency  that  might  arise,  and  does  not, 
of  itself,  establish  that  petitioner  had  as  its  primary 
purpose  or  even  as  any  definite  purpose,  the  operation 
of  business  enterprises. 

The  findings  show  that  the  policy  decided  on  by  the 
trustees  of  petitioner  was  to  invest  in  improved  down- 
town real  estate  and  in  common  stocks.  All  the  major 
investments  made  by  petitioner  followed  this  policy. 
The  improved  real  estate  investments  through  1947 
totaled  $422,838.15.  The  common  stock  purchases 
through  1947  totaled  $178,845.89.  (R.  113-114.)  These 
are  traditional  types  of  charitable  foundation  invest- 
ment and  they  do  not  indicate  any  purpose,  much  less  a 
primary  purpose,  of  operating  business  enterprises. 

The  particular  activities  relied  on  in  the  Tax  Court 
opinion  to  bring  this  case  under  the  Conimunity  Serv- 
ices, Inc.  decision  were  the  operation  of  the  Savoy  Hotel 
and  the  candy  shops.  Regarding  the  Savoy  Hotel,  how- 
ever, the  Tax  Court  expressly  found  that  the  intention 
of  petitioner's  trustees  was  to  operate  the  hotel  only 
until  the  personal  property  could  be  sold  and  the  real 
property  leased  to  a  hotel  operator.  The  Tax  Court 
further  found  that  efforts  were  made  to  find  such  a 
lessee  but  no  satisfactory  arrangement  was  made  until 
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January  1,  1948,  when  the  furnishings  were  sold  and 
the  real  estate  leased.  Moreover,  the  findings  point  out 
that  petitioner  did  not  operate  the  hotel  directly  during 
the  years  1943  through  1947  but  had  a  real  estate  com- 
pany, which  was  operating  the  hotel  when  the  building 
was  acquired  by  petitioner,  continue  to  operate  the  hotel 
for  petitioner  until  the  lessee  was  found.  (R.  116-117.) 

Regarding  the  candy  shops,  the  Tax  Court 's  findings 
are  to  the  effect  that  Jessie  Danz,  one  of  the  founders 
of  petitioner,  managed  the  candy  shops  without  com- 
pensation because  she  wanted  to  make  a  contribution 
in  that  way  to  the  acquisition  of  funds  for  the  charit- 
able trust.  (R.  115.)  Furthermore,  the  Tax  Court's  find- 
ings show  that  petitioner's  investment  in  these  shops 
was  insignificant  in  light  of  its  other  investments.  These 
candy  shops  were  purchased  for  $3,889.75,  in  compari- 
son to  investments  in  real  estate  and  stocks  totaling 
$601,684.04. 

We  submit  that  when  all  of  the  Tax  Court 's  findings 
of  fact  are  considered,  they  not  only  fail  to  establish 
that  petitioner  was  organized  and  operated  for  the 
primary  purj^ose  of  operating  business  enterprises,  but 
also  they  affirmatively  establish  that  the  operation  of 
business  enterj^rises  was  not  even  a  material  purpose 
of  petitioner.  The  purpose  of  acquisition  of  the  Savoy 
Hotel  building  was  that  of  a  real  estate  investment. 
Petitioner,  at  the  time  of  acquisition  of  the  building 
and  at  all  times  thereafter,  desired  7iot  to  engage  in 
the  hotel  business  and  made  continuing  efforts  to  find 
a  tenant-operator  with  eventual  success.  The  purpose 
of  acquiring  the  three  little  candy  shops  was  so  that 
Jessie  Danz,  one  of  the  founders  of  ijetitioner,  could 
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devote  her  volunteer  services  toward  assisting  the  char- 
itable objectives  of  petitioner.  Use  of  small  candy  shops 
for  this  purpose  is  commonplace  among  charitable  or- 
ganizations. Moreover,  it  is  de  minimis  as  far  as  peti- 
tioner was  concerned,  the  investment  in  these  candy 
shops  being  only  about  six-tenths  of  one  per  cent  of 
the  total  investments  made  by  petitioner  during  the 
taxable  years.  Actually,  a  large  part  of  the  $52,650.44 
net  profit  earned  by  i^etitioner  in  the  period  1943 
through  1947  from  these  candy  shops  should  be  treated 
as  a  donation  from  Mrs.  Danz,  rather  than  as  net  profit 
earned  from  the  conduct  of  a  business  enterprise,  when 
one  considers  the  reasonable  value  of  Mrs.  Danz'  donat- 
ed services  for  four  and  one-half  years  in  managing 
these  shops. 

Every  case  with  which  we  are  familiar  previous  to 
that  at  bar,  where  it  has  been  held  that  operation  of  a 
business  enterprise  destroys  the  exemption,  has  been  a 
case  where  a  corporation  was  organized  for  the  purpose 
of  taking  over  a  particular  existing  business.  In  C.  F. 
Mueller  Co.  v.  Commissioner,  14  T.C.  922,  it  was  a 
macaroni  manufacturing  business ;  in  Joseph  B.  East- 
man Corp.,  16  T.C.  1502,  it  was  an  automotive  parts 
and  service  business;  in  Donor  Realty  Corp.,  17  T.C. 
899,  a  realty  business ;  and  in  American  Association  of 
Engineers  Employment,  Inc.,  P-H  Memo  T.C.  par. 
52,062,  an  employment  agency.  These  cases  all  may  be 
said  to  bear  resemblance  to  Community  Services,  Inc. 
in  that  the  primary  purpose  on  creation  of  the  cor- 
poration was  to  take  over  and  operate  a  particular 
business  enterprise. 

The  importance  of  the  distinction  between  charitable 
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organizations  having  as  the  primary  purpose  the  opera- 
tion of  some  business  enterprise,  and  a  charitable  or- 
ganization such  as  petitioner,  which,  although  it  hap- 
pened to  be  operating  business  enterprises  in  the  par- 
ticular years  here  in  question,  did  not  have  as  its  pri- 
mary purpose  the  operation  of  business  enterprises, 
appears  when  one  considers  the  Revenue  Act  of  1950 
which  was  relied  upon  by  the  Fourth  Circuit  in  the 
Community  Services,  Inc.  decision  as  showing  legisla- 
tive interpretation  of  the  previous  meaning  of  I.R.C. 
§101(6).  The  amendments  made  by  the  1950  Act  de- 
prived a  feeder  charitable  trust  or  corporation  of  the 
benefit  of  §101(6),  for  years  after  1950,  if  it  were  oper- 
ated for  the  primary  purpose  of  carrying  on  a  trade 
or  business  for  profit.  However,  these  same  amend- 
ments made  it  clear  that  §101(6)  still  included  an  or- 
ganization, even  though  it  operated  a  trade  or  business, 
as  long  as  the  operation  of  that  business  was  not  the 
primary  purpose  of  the  organization. 

Section  301(b)  of  the  Revenue  Act  of  1950  (64  Stat. 

906)  amended  I.R.C.  §101  by  adding  at  the  end  thereof 

the  following  paragraph: 

An  organization  operated  for  the  primary  pur- 
pose of  carrying  on  a  trade  or  business  for  profit 
shall  not  be  exempt  under  any  paragraph  of  this 
section  on  the  ground  that  all  of  its  profits  are  pay- 
able to  one  or  more  organizations  exempt  under 
this  section  from  taxation.  For  the  purposes  of 
this  paragraph  the  term  "trade  or  business"  shall 
not  include  the  rental  by  an  organization  of  its 
real  property  (including  personal  property  leased 
with  the  real  property). 
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Section  301(c)  of  the  same  Act  added  to  I.R.C.  §101 
another  paragraph  to  follow  the  one  just  quoted.  This 
second  addition  reads: 

Notwithstanding  supplement  U,  an  organization 
described  in  this  section  (other  than  in  the  preced- 
ing paragraph)  shall  be  considered  an  organization 
exempt  from  income  taxes  for  the  purpose  of  any 
law  which  refers  to  organizations  exempt  from  in- 
come taxes. 

Supplement  U  provides  that  in  the  case  of  certain 
exempt  organizations  having  unrelated  business  in- 
come, the  unrelated  business  income  itself  shall  be  tax- 
able but  the  balance  of  the  income  of  the  exempt  or- 
ganization is  not  taxable.  I.R.C.  §§421-423,  as  added 
by  the  Revenue  Act  of  1950,  §301  (a).  Supplement  U 
is  applicable  only  with  respect  to  taxable  years  begin- 
ning after  December  31,  1950.  Revenue  Act  of  1950, 
§303.  Unrelated  business  income  is  defined  to  mean 
income  from  a  business  the  conduct  of  which  is  unre- 
lated, aside  from  use  of  the  income,  to  the  exempt  pur- 
poses of  the  organization.  I.R.C.  §422 (b)  as  added  by 
Revenue  Act  of  1950,  §301. 

It  should  be  noticed  that  the  language  of  subsection 
(6),  I.R.C.  §101,  was  not  changed  by  the  1950  Act.  If 
a  charitable  organization  is  within  the  application  of 
§101(6)  for  years  after  1950  even  though  it  conducts 
business  enterprises  (as  it  clearly  is  under  the  above 
provisions  as  long  as  the  conduct  of  the  business  is  not 
the  primary  purpose  of  the  organization)  then  Con- 
gress must  have  understood  that  the  language  of 
§101(6)  as  it  existed  prior  to  the  1950  Act  was  sufficient 
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to  bring  within  its  scope  an  organization  that  had  busi- 
ness income. 

By  I.R.C.  Supplement  U,  added  by  the  1950  Act,  Con- 
gress imposed  an  income  tax  on  that  part  of  the  income 
of  exempt  organizations  which  was  derived  from  con- 
duct of  certain  business  operations.  Supplement  U  ap- 
plies, after  1950,  to  exemjDt  organizations  having  busi- 
ness income  where  the  operation  of  the  business  is  not  the 
primary  purpose  of  the  organization.  Where  operation 
of  a  business  is  the  primary  purpose  of  an  organization, 
Supplement  U  does  not  apply  because  that  organization 
is  not  exempt  under  I.R.C.  §101,  and  is  taxed  on  its  en- 
tire income  under  the  ordinary  taxing  provisions  of  the 
income  tax  act.  Supplement  U  was  a  new  tax  on  organ- 
izations regarded  as  exempt.  Supplement  U  presup- 
poses that  the  organization  it  applies  to  is  exempt  and 
that  the  income  it  taxes  would  be  non-taxable  were  it 
not  for  the  special  tax  imposed  by  Supplement  U  itself. 
This  quite  evident  meaning  of  the  amendments  made 
by  the  1950  Act  is  confirmed  by  the  committee  reports 
on  that  Act.  H.  Rep.  No.  2319,  81st  Cong.,  2d  Sess., 
states  in  part  Ill(e)  (1)  : 

Your  committee's  bill  imposes  the  regular  corpo- 
rate income  tax  on  certain  tax-exempt  organiza- 
tions which  are  in  the  nature  of  corporations  and 
the  individual  income  tax  on  tax-exempt  trusts 
with  respect  to  so  nuich  of  their  income  as  arises 
from  active  business  enterprises  which  are  unre- 
lated to  the  exempt  purposes  of  the  organizations. 
Your  committee's  bill  does  not  deny  the  exemp- 
tion where  the  organizations  are  carrying  on  unre- 
lated active  business  enterprises  or  require  that 
they  dispose  of  such  businesses  but  merely  imposes 
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the  same  tax  on  income  derived  therefrom  as  is 
borne  by  their  competitors. 

S.  Rep.  No.  2375,  81st  Cong.,  2d  Sess.,  states  in  Part 
VIII(A)  (1)  regarding  Supplement  U  of  the  bill  (U.  S. 
Code  Cong.  Serv.  1950,  Vol.  2,  p.  3081)  : 

In  neither  the  house  bill  nor  your  conmaittee's  bill 
does  this  provision  deny  the  exemption  where  the 
organizations  are  carrying  on  unrelated  active 
enterprises,  nor  require  that  they  dispose  of  such 
businesses.  Both  provisions  merely  impose  the 
same  tax  on  income  derived  from  an  unrelated 
trade  or  business  as  is  borne  by  their  competitors. 
In  fact,  it  is  not  intended  that  the  tax  imposed  on 
unrelated  business  income  will  have  any  effect  on 
the  tax-exempt  status  of  any  organization.  An  or- 
ganization which  is  exempt  prior  to  the  enactment 
of  this  bill,  if  continuing  the  same  activities,  would 
still  be  exempt  after  this  bill  becomes  law.  In  a 
similar  manner  any  reasons  for  denying  exemption 
prior  to  enactment  of  this  bill  would  continue  to 
justify  denial  of  exemption  after  the  bill's  passage. 

Both  from  the  Revenue  Act  of  1950  and  from  its  leg- 
islative history,  it  is  evident,  then,  that  Congress  re- 
garded I.R.C.  §101(6)  as  granting  exemption  to  an  or- 
ganization even  though  it  conducted  a  trade  or  business. 
The  1950  Act  expressly  denied  the  exemption  for  future 
years  in  situations  where  the  conduct  of  the  business 
was  the  primary  purpose  of  the  organization.  Whether 
this  denial  was  a  change  in  the  meaning  of  I.R.C.  §101, 
or  merely  declaratory  of  the  meaning  of  that  section  as 
it  had  existed  prior  to  1950,  is  a  point  of  dispute  be- 
tween the  Third  Circuit  in  C.  F.  Mueller  Co.  v.  Com- 
missioner, 190  F.(2d)  120,  and  the  Fourth  Circuit  in 
U.  S.  V.  Community  Services,  Inc.,  189  F.(2d)  421.  We 
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believe  that  the  Third  Circuit's  view  that  this  denial 
was  a  change  in  the  scope  of  §101  is  correct.  Neverthe- 
less, if  we  take  the  Fourth  Circuit's  view  that  the  1950 
Act  is  declaratory  of  the  previous  meaning  of  the  sec- 
tion, the  clear  interpretation  of  §101  by  the  1950  Act  is 
that  the  operation  of  a  business  enterprise  does  not 
prevent  an  organization  from  being  exempt  under 
I.R.C.  §101(6)  unless  the  conduct  of  the  business  enter- 
prise is  the  primary  purpose  of  the  organization. 

The  Tax  Court's  findings  of  fact  establish  that  the 
operation  of  a  business  enterprise  was  not  the  primary 
purpose  of  petitioner.  Consequently,  petitioner  is  ex- 
empt from  tax  even  assuming  that  the  case  of  U.  S.  v. 
Community  Services,  Inc.,  189  F.(2d)421  (C.A.  4th), 
was  correctly  decided.^ 

II. 

PETITIONER  IS  ENTITLED  TO  DEDUCTION  OF  ALL 
ITS  NET  INCOME  UNDER  I.R.C.  §162  (a) 

Even  if  petitioner  were  not  itself  a  tax  exempt  organ- 
ization, nevertheless,  no  tax  was  due  from  it  because  it 
was  entitled  to  a  deduction  under  I.R.C.  §162 (a),  (Ap- 
pendix, infra,  p.  69),  for  all  income  permanently  set 
aside  for,  or  to  be  used  exclusively  for,  exempt  organ- 
izations. Since  petitioner  is  an  irrevocable  charitable 
trust,  all  of  its  net  income  is  so  held  and  is  deductible. 

Without  citing  any  case  which  supports  its  position 


Space  will  not  be  taken  here  to  develop  the  additional 
distinction  set  forth  in  footnote  8  of  the  opinion  in 
C.  F.  Mueller  Co.  v.  Commissioner,  190  F.(2d)  120, 
(C.A.3d),  which  we  believe  is  sound  and  on  which  we 
also  rely. 
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(because  there  was  no  such  case),  the  Tax  Court  denied 
the  deduction  on  the  ground  that  petitioner  had  not 
paid  out  to  exempt  organizations  in  each  year  the  full 
amount  earned  in  that  year,  there  being  no  requirement 
in  the  trust  instrument  that  it  do  so,  and  the  unexpend- 
ed balance  was  invested  or  used  to  pay  off  loans  and  in- 
terest thereon.  The  loans  consisted  of  mortgages  or 
money  borrowed  on  trustees'  notes  incurred  in  connec- 
tion with  the  making  of  the  investments  of  petitioner, 
and  the  interest  was  paid  on  these  loans.^  (R.  94-98, 
99-100,  114-115.)  The  Tax  Court  stated  that  the  entire 
income  in  any  year  could  be  invested  or  put  back  into 
any  business  enterprise  carried  on  by  petitioner,  and 
concluded  that  the  income  for  any  particular  year  used 
for  such  purposes  might  never  go  to  any  charity  because 
it  might  be  lost  in  a  business  venture.  The  court  further 
stated  that  an  annual  deduction  is  not  allowed  by 
§162 (a)  merely  because  the  property  of  the  trust  must 
eventually  go  to  charities.  (R.  123-125.) 

A. 

IRREVOCABLE  REQUIREMENT  THAT  ENTIRE  FUND 

GO  TO  EXEMPT  ORGANIZATIONS  SUPPORTS 

DEDUCTION  UNDER  EITHER  CLAUSE 

OF  §162(a) 

Contrary  to  the  statement  in  the  Tax  Court  opinion, 
an  annual  deduction  of  the  entire  net  income  of  a  trust 
was  authorized  by  either  and  both  clauses  of  I.R.C. 


^  There  is  no  question  presented  under  §162 (a)  as  to 
the  interest  since  the  interest  is  independently  de- 
ductible and  the  deduction  taken  on  the  returns  under 
§162 (a)  was  of  the  net  income  after  eliminating  there- 
from the  amount  paid  out  as  interest. 
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§162 (a),  as  it  read  during  the  years  in  question,  where 
the  trust  instrument  irrevocably  required  all  corpus 
and  income  of  the  trust  to  go  to  exempt  organizations. 

During  the  years  1943  through  1947  which  are  here 
involved,  I.R.C.  §162(a)  read  as  follows: 

(a)  There  shall  be  allowed  as  a  deduction  (in  lieu 
of  the  deduction  for  charitable,  etc.,  contributions 
authorized  by  section  23(a))  any  part  of  the  gross 
income,  without  limitation,  which  pursuant  to  the 
terms  of  the  will  or  deed  creating  the  trust,  is  dur- 
ing the  taxable  year  paid  or  permanently  set  aside 
for  the  purposes  and  in  the  manner  specified  in 
section  23 (o),  or  is  to  be  used  exclusively  for  reli- 
gious, charitable,  scientific,  literary,  or  educational 
purposes,  or  for  the  prevention  of  cruelty  to  chil- 
dren or  animals,  or  for  the  establishment,  acquisi- 
tion, maintenance  or  operation  of  a  public  ceme- 
tery not  operated  for  profit. 

This  section,  of  course,  applies  to  trusts  which  are  not 
tax  exempt  organizations,  since  tax  exempt  trusts  would 
need  no  deduction. 

It  will  be  noticed  that  the  language  of  the  section  con- 
tains two  co-ordinate  clauses,  under  either  of  which 
deductions  may  be  taken.  The  first  clause  covers  any 
part  of  the  gross  income  which,  pursuant  to  the  terms 
of  the  trust  instrument,  is  during  the  taxable  year  paid 
or  permanently  set  aside  for  the  purposes  and  in  the 
manner  specified  in  §23 (o).  The  second  clause  covers 
any  part  of  the  gross  income  which,  pursuant  to  the 
terms  of  the  trust  instrument,  is  to  be  used  exclusively 
for  stated  exempt  purposes.  The  deduction  contended 
for  by  petitioner  is,  we  believe,  clearly  allowable  under 
the  first  clause  of  the  section,  and  we  believe,  also,  that 
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the  deduction  is  authorized  by  the  second  clause  of  the 
section.  In  the  opinion  of  the  Tax  Court,  the  first  clause 
only  of  §162 (a)  is  quoted. 

J.  Income  of  petitioner  is  by  the  trust  instrument  per- 
manently set  aside  for  charitable  organizations  under 
first  clause  of  %162(a) 

As  the  opinion  of  the  Tax  Court  recognizes,  the  trust 
instrument  in  this  case  requires  that  all  of  the  assets  of 
petitioner,  whether  corpus  or  income,  be  held  irrevoc- 
ably for  payment  to  charitable  organizations  qualify- 
ing under  I.R.C.  §23 (o)  (Aj^pendix,  infra,  p.  67).  This 
fact,  in  and  of  itself,  constitutes  a  setting  aside  during 
the  taxable  year  of  all  of  the  income  of  petitioner  and 
gives  petitioner  the  right  to  a  deduction  under  the  first 
clause  of  §162 (a). 

Several  of  the  cases  consolidated  in  the  Tax  Court 
with  those  at  bar  involved  deductions  under  I.R.C. 
§23 (o)  by  contributors  to  petitioner  for  the  amounts  of 
their  contributions.  Section  23 (o)  granted  individuals 
deduction  of  contributions  "to  or  for  the  use  of"  ex- 
empt organizations.  Appendix,  infra,  p.  67.  In  its  opin- 
ion in  this  case,  the  Tax  Court  allowed  deduction  for 
contributions  to  petitioner,  holding  that  the  words, ' '  for 
the  use  of,"  conveyed  a  meaning  similar  to  "in  trust 
for"  so  that  the  contributions  here  made  to  petitioner 
— an  irrevocable  trust  for  exempt  organizations — quali- 
fied under  §23 (o).  R.  126.  This  holding  is  in  accord  with 
long-settled  construction.  Schoellkopf  v.  U.  S.,  124  F. 
(2d)  982  (CCA.  2d) ;  H.  H.  Bowman,  16  B.T.A.  1157 
(Acquiescence  IX— 1  CB.  6)  ;  I.  T.  3707,  CB.  1945, 
p.  114. 
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The  decision  of  the  Tax  Court  on  §162  (a)  is  incon- 
sistent with  its  decision  on  §23 (o).  The  first  clause  of 
§162 (a)  grants  a  deduction  to  a  trust  of  income  "per- 
manently set  aside  for  the  purposes  and  in  the  manner 
specified  in  §23 (o)."  Under  the  trust  instrument  here 
involved,  the  income  received  by  petitioner  was  held  for 
exactly  the  same  purposes  and  in  exactly  the  same  man- 
ner as  were  donations  received  by  petitioner.  That  these 
purposes  and  this  manner  were  those  specified  by 
§23 (o)  was  determined  by  the  Tax  Court  in  granting 
the  deduction  under  §23 (o). 

Prior  to  1917,  the  income  tax  law  provided  no  deduc- 
tions, either  to  indi\'iduals  or  to  trusts  and  estates,  for 
charitable  contributions.  Section  1201(2)  of  the  Rev- 
enue Act  of  1917  (40  Stat.  300)  gave  to  individuals,  and 
by  reference  also  to  trusts  and  estates,  deduction  up  to 
15%  of  net  income  for  contributions  actually  made 
within  the  year  to  charitable  corporations  or  associa- 
tions. 

As  far  as  individuals  were  concerned,  §214(a)(ll) 
of  the  Revenue  Act  of  1918  (40  Stat.  1057)  retained  es- 
sentially the  same  provisions  (except  restricting  the  de- 
duction to  contributions  made  to  corporations,  elimi- 
nating associations).  The  1918  Act,  however,  adopted  a 
new  section  dealing  with  charitable  deductions  by  trusts 
and  estates.  Section  219(b)  of  that  Act  provided  (40 
Stat.  1071)  : 

*  *  *  there  shall  also  be  allowed  as  a  deduction  (in 
lieu  of  the  deduction  authorized  by  paragraph  (11) 
of  subdivision  (a)  of  section  214)  any  part  of  the 
gross  income  which,  pursuant  to  the  terms  of  the 
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will  or  deed  creating  the  trust,  is  during  the  tax- 
able year  paid  to  or  permanently  set  aside  for  the 
United  States,  any  State,  Territory,  or  any  polit- 
ical subdivision  thereof,  or  the  District  of  Colum- 
bia, or  any  corporation  organized  and  operated  ex- 
clusively for  religious,  charitable,  scientific  or  edu- 
cational purposes,  or  for  the  jjrevention  of  cruelty 
to  children  or  animals,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any  private  stock- 
holder or  individual ;  *  *  ". 

Attention  is  called  to  the  following  significant  provi- 
sions of  that  section : 

First,  the  new  deduction  is  expressly  stated  to  be  a 
substitute  for  the  deduction  allowed  individuals  which 
had  previously  applied  to  trusts  and  estates. 

Second,  the  new  deduction  is  unlimited  in  amount  as 
compared  to  a  limit  of  15%  of  net  income  imposed  on 
individuals  and  jjreviously  imposed  on  trusts  and 
estates. 

Third,  a  trust  or  estate  is  entitled  to  a  deduction  for 
amounts  permanently  set  aside  for  charitable  corpora- 
tions, whereas  individuals  were  limited  (as  were  trusts 
and  estates  under  previous  law)  to  deduction  of 
amounts  paid  out. 

Fourth,  in  order  to  secure  deduction  of  amounts  paid 
out  during  the  year,  the  trust  or  estate  must  have  paid 
the  amounts  directly  to  a  charitable  corporation  and 
could  not  get  a  deduction  for  amounts  paid  to  another 
charitable  trust.  The  same  was  true  of  deductions 
claimed  by  individuals  under  §214 (a)  (11). 

It  is  also  significant  in  determining  the  construction 
of  this  section  that  the  committee  report  makes  no  men- 
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tion  of  the  phrase  "during  the  taxable  year."  House 
Conf .  Rep.  No.  1037,  65th  Cong.,  3d  Sess.,  p.  52,  stated : 
Amendment  No.  94.  This  amendment  allows,  in 
the  case  of  estates  and  trusts,  a  deduction  for 
amounts  which,  pursuant  to  the  terms  of  the  will  or 
deed  creating  the  trust,  are  paid  to  or  permanently 
set  aside  for  religious,  charitable,  scientific,  or  edu- 
cational purposes,  or  for  the  prevention  of  cruelty 
to  children  or  animals ;  and  the  House  recedes  with 
amendments  making  clerical  changes  and  confining 
the  deductions  to  amounts  contributed  to  or  per- 
manently set  aside  for  governmental  purposes  or 
corporations  organized  and  operated  exclusively 
for  religious,  charitable,  scientific,  or  educational 
purposes,  or  for  the  prevention  of  cruelty  to  chil- 
dren or  animals,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  private  stock- 
holder or  individual. 

Considering  both  the  text  of  the  section  and  the  com- 
mittee report,  we  believe  that  the  intent  of  Congress  in 
the  case  of  trusts  and  estates  was  not  only  to  eliminate 
the  15%  restriction  but  also  to  eliminate  the  require- 
ment that  in  order  to  get  a  deduction,  the  money  must 
be  paid  out  during  the  year  where  the  will  or  trust  in- 
strument as  it  existed  during  the  taxable  year  required 
that  the  income  be  held  for  and  eventually  paid  to  a 
charitable  corporation. 

The  Revenue  Act  of  1921  (42  Stat.  227,  246)  also 
made  significant  changes.  Section  219(b)  of  that  Act 
provided : 

*  *  *  except  that  (in  lieu  of  the  deduction  author- 
ized by  paragraph  (11)  of  subdivision  (a)  of  sec- 
tion 214)  there  shall  also  be  allowed  as  a  deduction, 
without  limitation,  any  part  of  the  gross  income 
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which,  pursuant  to  the  terms  of  the  will  or  deed 
creating  the  trust,  is  during  the  taxable  year  paid 
or  permanently  set  aside  for  the  purposes  and  in 
the  manner  specified  in  paragraph  (11)  of  subdivi- 
sion (a)  of  section  214. 

Here  for  the  first  time  is  found  the  reference  to  the 
"purposes"  and  the  "manner"  specified  in  the  section 
granting  charitable  deductions  to  individuals.  Also,  the 
1921  Act  eliminates  the  word  ''to"  following  the  phrase, 
"is  during  the  taxable  year  paid  *  *  *."  The  effect  of 
the  elimination  of  the  word  "  to  "  is  to  permit  deduction 
of  amounts  which  are  paid  out  during  the  year  but  are 
not  paid  to  an  exempt  organization  but  are  paid  for 
such  an  organization.  The  most  obvious  example  would 
be  pajonents  to  an  irrevocable  trust  for  exempt  organ- 
izations. 

S.  Rep.  No.  275,  67th  Cong.,  1st  Sess.,  p.  16,  states 
that  the  amendments  found  in  §219 (b)  of  the  1921  Act 
were  for  the  purpose  of  clarifying  its  provisions  and 
making  the  interpretation  thereof  more  definite  and 
certain. 

The  Revenue  Act  of  1921  also  changed  the  provisions 

for   charitable   deductions   by   individuals.    Section 

214(a)  (11)  of  that  Act  added  the  words,  "or  for  the 

use  of, ' '  so  that  the  section  read  : 

Contributions  or  gifts  made  within  the  taxable 
year  to  or  for  the  use  of :  (A)  *  *  *. 

Considering  this  change  along  with  the  simultaneous 
change  made  in  §219 (b)  wherein  the  word  "to"  was 
eliminated,  it  appears  that  Congress  decided  that  in- 
dividuals and  trusts  and  estates  should  all  be  allowed 
deductions  for  contributions  made  to  an  irrevocable 
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trust  for  exempt  organizations.  The  language  so  adopt- 
ed in  1921  continued  through  the  years  here  involved. 

Under  this  language,  if  there  were  in  existence  an- 
other charitable  trust  identical  with  petitioner  in  all 
respects  and  if  petitioner  contributed  to  this  other  trust 
all  petitioner's  income,  petitioner  would  be  entitled  to 
a  deduction  therefor.  This  money  in  the  hands  of  the 
other  identical  trust  would  be  subject  to  all  of  the  risks 
of  being  lost  through  investment  or  conduct  of  business 
enterprises  that  it  is  in  the  hands  of  petitioner.  It 
would,  indeed,  be  strange  if  contributions  of  income  to 
another  identical  trust  were  deductible  but  the  same 
income  retained  in  petitioner's  hands  was  not  deduct- 
ible. In  such  a  case,  two  identical  trusts  could  be  created 
and  each  give  its  income  to  the  other  and  each  thereby 
secure  a  deduction  for  its  entire  income,  but  neither 
could  secure  any  deduction  if  it  retained  its  own  in- 
come. The  decision  below,  in  effect,  reaches  this  odd 
result  by  allowing  deduction  of  contributions  to  peti- 
tioner but  disallowing  deduction  of  petitioner's  income 
retained  by  it. 

Congress  carefully  avoided  this  result  by  the  provi- 
sion of  §162  (a)  that  a  trust  may  deduct  any  part  of  its 
income  which,  pursuant  to  the  terms  of  the  will  or  deed 
creating  the  trust,  is  permanently  set  aside  for  the  pur- 
poses and  in  the  manner  specified  in  the  section  allow- 
ing deduction  to  individuals  for  contributions  to  char- 
ity. One  of  the  obvious  purposes  of  this  provision  is  to 
permit  a  trust  to  take  a  deduction  for  its  retained  in- 
come where  contributions  by  individuals  to  the  trust  to 
be  retained  by  the  trust  under  the  same  provisions 
would  entitle  the  individuals  to  a  deduction. 
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.  The. fact  that  the  income  of  a  trust  is  held  as  a  part 
of  the  corpus  and  reinvested,  and  the  fact  that  no  ac- 
tion is  taken  by  the  trustees  during  the  taxable  year 
to  pay  the  income  to  any  particular  charitable  bene- 
ficiary, have  been  held,  by  rulings  of  the  Bureau  of  In- 
ternal Revenue  from  the  beginning,  not  to  prevent  a 
deduction  under  the  first  clause  of  §162 (a)  where  the 
deed  of  trust  or  the  will  required  all  of  the  assets  even- 
tually to  go  to  charitable  organizations. 

G.C.M.  423  (V-2  C.B.  p.  53)  involved  a  trust  created 
by  a  will  where  the  will  left  the  residue  of  the  property 
to  the  trustee,  directing  the  trustee  to  hold  the  property 
with  power  of  sale,  investment  and  reinvestment  at  its 
discretion,  and  to  pay  over  the  net  income  thereof  to  a 
certain  hosiDital.  The  question  presented  for  ruling  was 
whether  income  arising  from  gain  on  sale  of  part  of 
the  assets  constituting  the  corpus  was  deductible  under 
§219(b)(l)  of  the  Revenue  Act  of  1926,  a  predecessor 
of  I.R.C.  §162 (a).  Since  there  was  no  direction  in  the 
will  as  to  any  time  when  the  corpus  itself  of  the  trust 
was  to  be  turned  over  to  the  charity  and  since  gain  on 
the  sale  of  assets  constituting  the  corpus  is  in  itself  re- 
garded as  corpus,  there  was  no  clear  showing  that  the 
income  which  represented  this  gain  actually  in  itself 
would  go  to  the  exempt  beneficiary.  Nevertheless,  the 
Bureau  held  that  a  deduction  was  proper  under 
§219(b)(l),  stating  that  where  the  trust  involves  no 
intermediate  estate  and  remainder  over,  and  is,  as  this 
one  was,  a  perpetual  charitable  trust,  the  gain  on  the 
sale  of  the  corpus  becomes  a  part  of  the  corpus  of  the 
fund  to  be  held  in  perpetuity  subject  to  the  terms  and 
conditions  of  the  instrument  creating  the  trust.  The 
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opinion  further  held  that  since  all  the  income  from 
this  trust  was  to  go  to  the  hospital,  the  corpus  of  the 
fund  was  permanently  set  aside  for  the  charity. 

If  capital  gain  constituting  part  of  the  corpus  of  a 
trust  is  permanently  set  aside  for  charity  and  deduct- 
ible imder  §162 (a),  even  though  it  is  a  perpetual  trust 
and  there  is  no  provision  that  this  gain  itself  will  ever 
be  paid  to  a  charity,  then  certainly  in  the  case  of  the 
Danz  trust  where  the  corpus  as  well  as  all  the  income 
must,  within  a  time  specifically  provided  for  in  the  trust 
instrument,  be  paid  to  charity,  a  deduction  of  the  in- 
come is  proper.  G.C.M.  423  is  a  direct  holding  by  the 
Bureau  that  income  is  permanently  set  aside  for  a 
charity  and  deductible  under  the  first  clause  of  the  stat- 
ute where  it  is  to  be  held  for  the  eventual  benefit  of  a 
charity  even  though  it  will  be  subject  to  the  hazards  of 
investment  and  reinvestment  by  the  trustees. 

G.C.M.  423  has  never  been  revoked  or  modified  by  the 
Bureau  and  was  cited  with  approval  in  G.C.M.  10423 
(XI-2  C.B.  p.  127)  where  the  will  put  the  residue  of  the 
estate  in  trust,  the  income  to  be  paid  to  the  wife  during 
life,  with  the  remainder  over  to  charitable  institutions. 
The  question  was  whether  profit  from  the  sale  of  securi- 
ties was  allowable  as  a  deduction  under  §162 (a).  The 
court  held  that  this  profit  became  a  part  of  the  corpus 
and  thus  was  not  available  to  the  life  tenant.  Since  the 
gain  could  not  be  paid  to  the  life  tenant,  but  would  be 
held  until  the  termination  of  the  trust,  at  which  time  it 
would  be  paid  to  the  charitable  institutions,  the  Bureau 
held  that  it  was  deductible  under  §162 (a).  Again,  we 
point  out  that  this  capital  gain,  becoming  part  of  the 
corpus,  could  be  invested  or  put  back  into  any  business 
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carried  on  by  the  trust.  Still,  the  Bureau  held  that  it 
was  deductible  under  §162 (a),  and  any  possibility  that 
the  fund  might  be  lost  by  bad  investments  made  no  dif- 
ference. 

In  S.  M.  4644  (V-1  C.B.  p.  277)  a  testamentary  trust 
was  created  with  stock  of  a  real  estate  corporation,  and 
it  was  provided  that  the  income  was  to  go  to  private  in- 
dividuals, and  upon  their  death  the  corpus  was  to  go  to 
charity.  The  Solicitor  held  that  capital  gains  became 
a  part  of  the  corpus  and  thus  were  by  the  trust  instru- 
ment permanently  set  aside  for  charity  and  deductible 
under  §219 (b)  of  the  Revenue  Act  of  1921,  which  con- 
tained only  the  first  clause  of  I.R.C.  §162 (a).  For  all 
that  appears  in  the  opinion,  the  life  tenants  would  have 
many  years  to  live  and  the  corpus  undoubtedly  would 
be  invested  and  reinvested  during  that  period. 

These  rulings  represent  the  uniform  administrative 
construction  by  the  Bureau  of  Internal  Revenue  of  this 
section  of  the  statute.  Until  the  present  case,  the  court 
decisions  likewise  have  uniformly  construed  the  first 
clause  of  §162 (a)  as  permitting  a  deduction  in  situa- 
tions like  that  presented  here. 

This  question  first  arose  in  Bowers  v.  Slocum,  20  F. 
(2d)  350,  (CCA.  2d).  There  the  will  of  the  decedent 
had  left  the  residue  to  various  charitable  organizations. 
Income  was  received  by  this  residuary  estate  during 
the  year  1919,  but  was  not  paid  to  or  credited  on  the 
books  of  the  estate  to  any  charitable  organization  dur- 
ing that  year.  The  Conrniissioner  argued  that  the  estate 
could  take  no  deduction  for  this  income  under  §219 (b) 
of  the  Revenue  Act  of  1918,  which  contained  only  the 


44 

first  clause  of  what  is  now  §162 (a),  because  it  was 
neither  paid  nor  credited  to  any  organization  during 
the  year.  The  court  held,  however,  that  it  was  deduct- 
ible as  permanently  set  aside  for  the  charitable  organ- 
izations, saying  (p.  352)  : 

Section  219(b)  does  not  make  the  deduction  de- 
pend upon  the  action  of  the  executors  in  crediting 
the  income  upon  their  books,  but  upon  the  perma- 
nent setting  aside  of  the  income  by  the  will  itself 
for  corporations  of  the  character  in  question.  The 
question,  therefore,  resolves  itself  into  this:  Was 
the  income  received  by  the  estate  during  the  year 
1919  permanently  set  aside  for  the  residuary  lega- 
tees by  the  will  itself  ? 

The  court  also  stated  (p.  353)  : 

In  the  case  at  bar  the  testatrix  took  the  most 
effective  method  of  setting  aside  the  income  in 
question  for  the  residuary  legatees,  because  by  the 
will  itself  she  set  aside  for  them  everything  that 
was  left,  and  thus  we  find  that  the  income,  when 
received  by  the  executors,  was  by  the  will  perma- 
nently set  aside  for  the  residuary  legatees,  the  cor- 
porations in  question,  and  that  the  income  in  ques- 
tion for  the  year  1919  was  deductible  under  the 
provisions  of  section  219(b). 

At  about  the  same  time  as  this  Second  Circuit  deci- 
sion, the  same  taxpayer  and  the  same  issue  came  before 
the  Board  of  Tax  Appeals,  involving  the  year  1921. 
Herbert  J.  Slocum,  et  al,  Executors,  6  B.T.A.  36.  The 
board  said  (p.  40) : 

*  *  *  ^e  think  it  was  the  intent  and  purpose  of 
Congress  that  income  of  an  estate  which,  in  fol- 
lowing out  the  provision  of  a  will,  could  be  shown 
to  be  certainly  destined  for  uses  specified  in  para- 
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graph  (11)  of  subdivision  (a)  of  section  214  should 
be  allowed  as  a  deduction  in  computing  the  net  in- 
come of  the  estate,  *  *  * 

*  *  *  Subdivision  (b)  of  section  219  does  not  make 
the  deduction  depend  upon  the  crediting  or  pay- 
ment but  upon  the  permanent  setting  aside  of  the 
income  for  charitable,  religious,  or  educational 
purposes.  The  will  directed  that  the  residuary 
estate  'wheresoever  and  whatsoever'  be  distributed 
to  the  exempt  institutions.  When  the  executors  re- 
ceived the  income  it  became  a  part  of  the  residuary 
estate  and  was  permanently  set  aside  for  and  be- 
longed to  the  exempt  institutions.  It  was,  therefore, 
a  proper  deduction  by  the  estate. 

Ever  since  these  two  decisions  involving  the  Slocum 
Estate,  it  has  been  accepted  that  deductions  under  what 
is  now  the  first  clause  of  I.R.C.  §162 (a)  were  in  no  way 
dependent  upon  any  action  by  the  executors  or  the  trus- 
tees, but  any  income  which,  by  the  terms  of  the  will  or 
the  trust,  must  eventually  go  to  charities  was  deductible. 
E.  C.  Johnson,  Executor,  13  B.T.A.  850;  Hu  L.  Mc- 
Clung,  et  al.  Executors,  13  B.T.A.  335 ;  E.  Schier  Welch, 
et  al,  Trustees,  9  B.T.A.  1370;  Irving  Bank-Columbia 
Trust  Co.,  8  B.T.A.  833;  Beggs  v.  U.S.,  27  Fed.  Supp. 
599  (Ct.  Cls.). 

Considering  the  provisions  of  the  statute,  the  com- 
mittee reports,  the  rulings  and  the  decisions,  we  sub- 
mit that  it  is  settled  that  the  first  clause  of  §162  (a)  per- 
mits a  deduction  for  any  income  of  an  estate  or  trust 
where  the  will  or  deed  of  trust  contains  irrevocable  pro- 
visions that  the  income  must  eventually  go  to  charitable 
organizations.  No  payment  or  crediting  or  other  action 
by  the  trustees  during  the  taxable  year  is  required,  nor 
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is  it  necessary  that  the  will  or  deed  of  trust  direct  that 
any  particular  action  be  taken  during  the  taxable  year. 
Furthermore,  the  deduction  is  not  affected  by  the  fact 
that  the  income  will  be  invested  and  will  be  subject  to 
the  possibility  of  being  lost  if  the  investments  of  the 
trust  are  unsuccesful.  We  submit  that  the  Tax  Court 
erred  in  denying  petitioner  a  deduction  under  the  first 
clause  of  §162 (a)  in  the  amount  of  its  net  income. 

2.   Deduction  of  all  of  the  income  of  petitioner  is  proper 
under  the  second  clause  of  ^162  (a) 

The  deduction  taken  in  the  present  case  by  petitioner 
of  all  of  its  net  income  in  each  year  is  not  only  author- 
ized by  the  first  clause  of  §162 (a),  but  is  also  independ- 
ently authorized  by  the  second  clause  of  that  section 
added  in  1924.  In  fact,  the  interpretation  of  the  two 
clauses  has  been  such  that  they  both  accomplish  the 
same  result  in  the  ordinary  case,  such  as  the  present 
case,  the  second  clause  accomplishing  the  additional 
result  of  permitting  the  deduction  where  the  estate  or 
trust  itself  is  to  use  the  money  directly  for  charitable 
purposes  rather  than  to  give  it  to  charitable  organiza- 
tions. 

As  we  have  jDreviously  mentioned,  I.R.C.  §162(a) 
was  first  adopted  as  §219 (b)  of  the  Revenue  Act  of  1918 
(40  Stat.  1057, 1071),  and  allowed  a  trust  the  deduction 
of  any  j^art  of  the  gross  income  which,  pursuant  to  the 
terms  of  the  will  or  deed  creating  the  trust,  was  during 
the  taxable  year  paid  to  or  permanently  set  aside  for 
charitable  organizations.  In  1924,  this  Act  was  amended 
by  adding  a  provision  that  the  deduction  could  likewise 
be  taken  as  to  any  income  that  "is  to  be  used  exclusively 
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for"  charitable  purposes.  Revenue  Act  of  1924,  §219 (b) 
(43  Stat.  253,  275).  In  adopting  this  amendment.  Con- 
gress intended  it  to  permit  an  independent  deduction 
in  addition  to  that  permitted  by  the  language  of  the  first 
clause  of  the  section,  which  had  been  adopted  in  1918. 
S.  Rep.  No.  398,  68th  Cong.,  1st  Sess.,  p.  25,  states  that 
the  1924  amendment  to  the  section  was  added,  "to  per- 
mit as  an  additional  deduction  that  part  of  the  gross 
income  which,  pursuant  to  the  terms  of  the  will  or  deed, 
is  to  be  used  exclusively  for  the  prevention  of  cruelty 
to  children  or  animals,  since  contributions  by  individ- 
uals to  organizations  for  these  purposes  are  deductible 
under  §214 (a)  (10)."  In  conference,  this  language  was 
expanded  so  that  it  included  the  purposes  of  religious, 
charitable,  educational,  etc.,  which  were  in  accord  with 
the  types  of  organizations  set  forth  in  the  first  clause 
of  this  section  as  adopted  in  1918.  See  the  statement  of 
the  managers  on  the  part  of  the  House  at  p.  19,  as  at- 
tached to  H.  Conf .  Report  No.  844,  68th  Cong.,  1st  Sess.*^ 

The  language  of  the  statute  itself  confirms  the  state- 
ment of  the  Senate  Committee  that  this  amendment  was 


'  The  language  of  the  Senate  Committee  above  quoted 
indicates  further  the  understanding  of  Congress  that 
a  trust  receives  a  deduction  in  the  amount  of  its  in- 
come in  situations  where  contributions  to  the  trust 
are  deductible  by  the  contributing  individuals  under 
§214(a)(10),  the  predecessor  of  I.R.C.  §23(o).  This 
Senate  Report  thus  highlights  the  inconsistency  of 
the  Tax  Court  in  this  case  in  granting  deduction  un- 
der §23 (o)  to  the  individuals  for  contributions  made 
to  petitioner  and  at  the  same  time  denying  petitioner 
a  deduction  of  its  own  income,  both  the  contributions 
received  and  the  income  received  by  petitioner  being 
held  under  the  same  provisions  of  the  trust  instru- 
ment. 
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intended  to  permit  an  independent  deduction.  The  two 
co-ordinate  clauses  of  §162 (a)  both  commence  with  the 
word  "is,"  and  the  section  has  full  meaning  when  read 
with  either  of  these  clauses,  omitting  the  other.  Thus,  if 
it  is  desired,  the  section  can  be  read  as  follows  (taking 
the  language  as  it  existed  during  the  taxable  years  here 
in  question) : 

(a)  There  shall  be  allowed  as  a  deduction  (in 
lieu  of  the  deduction  for  charitable,  etc.,  contribu- 
tions authorized  by  §23 (o))  any  part  of  the  gross 
income  without  limitation  which  pursuant  to  the 
terms  of  the  will  or  deed  creating  the  trust  *  *  *  is 
to  be  used  exclusively  for  religious,  charitable,  lit- 
erary or  educational  purposes. 

The  regulations  adopted  under  the  1924  Act  show 
that  the  administrative  construction  was  to  the  same 
effect.  Eegs.  65,  Art.  342,  provided : 

(1)  If  the  terms  of  the  will  or  of  the  deed  cre- 
ating the  trust  direct  that  any  part  of  the  gross  in- 
come of  the  estate  or  trust  (a)  be  paid  or  perma- 
nently set  aside  for  charitable  or  other  purposes  as 
specified  in  §214(a)(10),  or  (b)  be  used  exclusive- 
ly for  religious,  charitable,  scientific,  literary  or 
educational  purposes  *  *  *  such  gross  income  so 
paid  or  set  aside  during  the  taxable  year  shall  be 
allowed  as  a  deduction  in  lieu  of  the  deduction  au- 
thorized by  §214(a)(10). 

The  language  of  the  regulations  under  the  1924  Act 
was  used  in  all  the  regulations  until  the  1934  Act.  At 
that  time,  it  was  changed  to  read  as  follows  (Regs.  86, 
Art.  162-1)  : 

(1)  Any  part  of  the  gross  income  of  the  estate 
or  trust  for  its  taxable  year  which,  by  the  terms  of 
the  will  or  of  the  instrument  creating  the  trust,  is 
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paid  or  permanently  set  aside  during  such  year 
for  the  charitable,  etc.,  uses  or  purposes  referred  to 
or  described  in  subsection  (a)  of  section  162. 

This  change  in  regulations  was  undoubtedly,  as  we 
will  point  out,  caused  by  the  fact  that  the  interpretation 
of  the  section  had  been  such  that  a  deduction  under 
that  section  would  ordinarily  qualify  under  both  clauses 
of  the  section,  and  it  apparently  was  not  deemed  neces- 
sary to  continue  to  state  the  two  clauses  in  the  alterna- 
tive. Notice  should  be  taken  of  the  fact  that  while  the 
second  clause  of  §162  (a)  does  not  include  the  phrase, 
"during  the  taxable  year,"  the  1934  regulations  appear 
to  apply  this  phrase  to  both  clauses.  No  difficulties 
flowed  from  this  consolidation  because  it  was  generally 
understood  that  where  income  was  being  accumulated, 
rather  than  paid  out,  the  existence  of  trust  provisions 
requiring  a  charitable  use  of  the  funds  was  all  that  was 
required  by  the  phrase  concerning  the  taxable  year. 

The  language  of  the  1934  regulations  has  continued 
throughout  the  years  involved  in  this  case.  See  Regs. 
Ill,  §29.162-1. 

While  the  second  clause  of  §162  (a)  was  undoubtedly 
primarily  intended  by  Congress  to  reach  situations 
where  the  trust  retains  its  income  for  eventual  direct 
application  by  the  trust  itself  to  exempt  purposes,  nev- 
ertheless, both  the  administrative  and  the  judicial  con- 
struction has  been  that  this  clause  likewise  authorizes  a 
deduction  where  the  income  is  held  for  payment  to  other 
organizations  that  will  apply  it  to  exempt  purposes.  In 
S.  M.  4613  (V-1  C.B.  p.  71),  the  trustees  were  to  hold 
the  property  and  invest  it  until  it  had  increased  to 
X  dollars,  and  then  turn  the  entire  corpus  over  to  a 
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corporation  created  for  the  purpose  of  making  charit- 
able loans.  The  question  was  raised  by  the  Income  Tax 
Unit  as  to  whether  the  trust  could  take  a  deduction  for 
income  in  years  prior  to  the  organization  of  the  corpo- 
ration that  was  to  eventually  receive  the  money.  The 
Solicitor  of  Internal  Revenue  in  his  ruling  held  that  a 
deduction  was  permissible,  pointing  to  the  addition  to 
the  section  in  the  Revenue  Act  of  1924. 

It  will  be  seen  from  this  ruling  that  the  administra- 
tive construction  of  the  second  clause  of  §162 (a)  was 
the  same  as  the  construction  of  the  first  clause,  namely, 
that  it  authorized  the  deduction  of  any  income  which, 
under  the  terms  of  the  trust  deed,  w^as  held  in  trust  ir- 
revocably for  a  charitable  organization.  The  second 
clause  also  covered  the  additional  situation  where  the 
money  was  held  for  eventual  use  by  the  estate  or  trust 
itself  for  charitable  purposes.  In  this  identity  of  the 
construction  of  the  tw^o  clauses  can  be  seen  the  reason 
why  the  alternative  statement  of  the  two  clauses  that 
was  contained  in  the  regulations  prior  to  1934  was  con- 
solidated into  one  statement  in  the  1934  regulations,  as 
previously  set  forth. 

The  meaning  of  the  second  clause  of  §162  (a)  was  con- 
sidered at  length  in  the  leading  case  of  Estate  of  J.  B. 
Whitehead,  3  T.C.  40,  Affd.  suh  nom.  Commissioner  v. 
Citizens  and  Southern  National  Bank,  147  F.(2d)  977 
(CCA.  5th).  In  the  Whitehead  case,  the  testator  left 
a  will  providing  that  a  corporation  should  be  formed 
to  take  his  residuary  estate  and,  after  paying  certain 
special  bequests  to  various  individuals,  pay  the  balance 
to  charity.  The  question  involved  in  the  case  was 
whether  the  estate  was  entitled  to  take  a  deduction 
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under  §162(a)  for  that  part  of  its  income  which  was 
held  for  payment  to  the  corjDoration.  The  will  provided 
that  the  corporation  would  be  managed  by  trustees  or 
directors  and  that  one-fourth  of  the  income  should  be 
used  by  them  by  disbursing  it  to  the  most  deserving 
orphans '  home  or  homes,  and  the  balance  should  be  used 
for  charitable  purposes,  either  directly  or  given  to 
charitable  institutions.  The  estate  borrowed  substantial 
amounts  of  money,  in  the  neighborhood  of  $1,000,000.00, 
for  purposes  of  paying  off  obligations  of  the  estate, 
and  a  good  part  of  the  income  of  the  estate  was  used  to 
make  payments  on  these  loans.  Although  the  decedent 
passed  away  on  November  14,  1935,  no  distributions 
were  made  to  the  charitable  corporation  until  1938.  The 
estate  claimed  a  deduction  in  1936  for  $431,449.53  as  in- 
come accrued  in  favor  of  the  charitable  corporation. 
This  was  the  entire  income  of  the  estate,  less  the  amount 
going  to  the  private  beneficiary. 

The  Tax  Court  held  that  the  test  of  the  propriety  of 
the  deduction  claimed  was  furnished  by  the  terms  of 
the  will  and  not  by  what  was  actually  done  thereunder, 
and  referred  to  the  second  clause  of  §162 (a),  as  added 
by  the  Revenue  Act  of  1924,  stating  that  this  language 
provided  an  additional  deduction,  and  further  stating 
(p.  49) : 

Apparently,  and  it  seems  to  us  with  good  logic, 
it  was  considered  that  the  trust  involved  in  the  re- 
quirement of  exclusively  charitable,  etc.,  use  would 
guarantee  application  to  such  uses  equally  as  safe- 
ly as  requiring  an  organization  formed  and  oper- 
ated exclusively  for  such  uses.  If,  therefore,  in  this 
case  the  will  provided  that  any  part  of  the  gross 
income  of  his  estate  was  to  be  used  exclusively  for 
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charitable  or  educational  uses,  as  to  such  part  the 
foundation,  the  agency  for  such  use,  provided  by 
the  will  need  not  comply  with  the  requirements  of 
the  earlier  part  of  §162 (a),  that  is  there  need  be  no 
payment  to,  or  i^ermanent  setting  aside  to,  an  en- 
tity organized  and  operated  exclusively  for  charit- 
able or  educational  purposes  with  no  benefit  inur- 
ing to  private  individuals,  as  required  by  the  sec- 
tion prior  to  1924. 

The  Tax  Court  then  referred  to  §403(a)(3)  of  the 
Eevenue  Act  of  1921,  allowing  a  deduction  for  estate 
tax  purposes  of  bequests  to  or  for  the  use  of  a  chari- 
table corporation  or  to  a  trustee  exclusively  for  chari- 
table purposes,  and  referred  to  Eagan  v.  Commissioner, 
43  F.(2d)  881  (CCA.  5th),  stating  (p.  50) : 

*  *  *  There  is  in  our  opinion  no  essential  difference, 
so  far  as  here  concerned,  between  the  latter  part  of 
section  403  construed  as  above  by  the  court,  and 
the  latter  part  of  section  162(a).  In  the  case  of 
each,  provision  for  deduction  merely  because  of 
exclusively  charitable,  etc.,  use  of  legacies  was 
added  to  the  earlier  clause  requiring  that  the  re- 
cii^ient  be  an  organization  organized  and  operated 
exclusively  for  such  charitable,  etc.,  purposes.  That 
the  intent  was  to  broaden  the  deductions  beyond 
those  merely  to  organizations  particularly  organ- 
ized and  operated  is  patent.  A  trust  was  imposed  in 
the  instant  case  upon  the  funds  to  be  'exclusively 
used'  for  charity,  education,  etc.  They  were  re- 
ceived in  trust  for  such  use.  The  respondent,  upon 
reply  brief,  takes  the  xiew  that  the  foundation  re- 
ceived the  remainder  in  trust.  We  conclude  and 
hold  that  within  the  'to  be  used  exclusively'  clause 
in  section  162(a)  the  foundation  receiving  and  dis- 
bursing the  estate  was  not  required  to   qualify 
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under  the  earlier  language,  as  one  organized  and 
operated  exclusively  for  charitable  purposes,  etc., 
but  that  the  statutory  provision  covers  the  situa- 
tion if  the  charitable,  etc.,  use  of  the  estate  as  di- 
rected by  the  will  was  to  be  exclusive.  The  use 
required  by  the  will,  not  the  character  of  the  dis- 
bursing agency,  is  sufiicient  test,  under  the  latter 
part  of  section  162(a). 

The  Commissioner  also  resisted  the  deduction  on  the 
ground  that  the  will  did  not  direct  the  income  to  be 
used  for  charity  during  the  period  of  administration. 
On  this  point,  the  Tax  Court  stated  (p.  54) : 

It  is  also  contended  that  the  deductions  claimed 
are  improper  for  the  reason  that  the  will  does  not 
direct  the  income  to  be  used  for  charity  during  the 
period  of  administration,  covering  the  taxable 
years,  but  that  only  the  foundation  could,  under  the 
will,  si^end  the  income  upon  charity.  In  Potter  v. 
Boivers,  supra,  the  court  followed  Bowers  v.  Slo- 
cum,  supra,  and  held  that  it  w^as  not  essential  that 
the  charitable  institution  be  in  existence  during  the 
taxable  year,  it  being  sufficient  if  the  will  manda- 
torily required  its  incorporation,  and  that  the  in- 
come ultimately  distributed  was  deductible  even 
though  it  had  been  reduced  by  an  amount  paid  to 
settle  a  suit  contesting  the  will.  Here  the  will  di- 
rected the  organization  of  the  foundation  as  soon 
as  possible  after  the  testator's  death.  Petitioner 
had  no  discretion  in  the  matter  and  was  bound  by 
the  direction  set  forth  in  the  will. 

The  decision  of  the  Tax  Court  in  the  Whitehead  case 
was  affirmed  by  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  in  Commissioner  v.  Citizens  and  Southern 
National  Bank,  147  F.(2d)  977.  The  Commissioner  par- 
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ticularly  argued  that  the  amounts  of  income  which  had 
been  j^aid  to  discharge  debts  and  obligations  of  the 
estate  were  not  deductible  under  §162 (a)  because  they 
had  not  been  paid  or  permanently  set  aside  during  the 
taxable  year  exclusively  for  charitable  purposes.  The 
Circuit  Court  of  Appeals  states  (p.  980) : 

*  *  *  As  to  the  claim  that  the  use  of  the  income  by 
the  executor  to  defray  corpus  charges  has  subject- 
ed the  charity  to  taxes  on  income  which  the  statute 
expressly  exempts  from  tax,  taxpayer,  citing  cases 
the  Tax  Court  cites,  urges  that  it  is  the  terms  of  the 
will  and  not  what  the  executor  does  with  the  income 
which  determines  the  exemption,  *  *  *.  He  argues 
further  that  in  fact  and  in  law  the  funds  were  paid 
or  permanently  set  over  to  charitable  uses  in  that, 
by  mere  temporary  transfer  from  the  income  ac- 
count to  the  corpus  account,  they  discharged  claims 
against  the  corpus  and  saved  property  itself  de- 
vised to  charity. 

The  Court  of  Appeals  then  states  that  it  agrees  with 
the  taxpayer  and  approves  the  Tax  Court  opinion,  and 
says  (pp.  980-981) : 

*  *  *  Neither  are  we  in  any  doubt  that  in  creating 
the  foundation  and  in  protecting  the  corpus 
against  the  unforeseen  contingencies  which  arose 
after  death,  the  executor,  by  defraying  corpus 
charges  out  of  income,  has  not  deprived  the  charity 
of  the  exemption  the  will  and  statute  conferred 
whether  the  view  is  taken  that  the  use  of  the  in- 
come to  pay  corpus  charges  was  a  charitable  use  or 
the  view  that  it  was  not,  but,  being  unauthorized 
by  the  will,  it  was  a  diversionary  act  of  the  executor 
without  effect.  *  *  *  Neither  does  the  fact  that  part 
of  the  income  was  temporarily  diverted  to  defray 
corpus  charges  atf  ect  the  dedication  to  charity  pro- 
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vided  by  the  will,  or  subject  the  exempt  income  to 
tax. 

The  synthesis  in  the  construction  of  the  two  clauses 
of  §162 (a)  is  shown  by  the  case  of  Lydia  Hopkins,  13 
T.C.  952,  where  a  deduction  under  §162 (a)  was  sus- 
tained on  the  basis  that  the  trust  instrument  itself  per- 
manently set  aside  the  income  for  a  charitable  organiza- 
tion and  relying  on  Boivers  v.  Slocum,  20  F.(2d)  350 
(which  involved  only  the  first  clause  of  §162 (a)),  but 
also  citing,  in  sujDport  of  the  conclusion  reached,  the 
Citizens  and  Southern  National  Bank  (Whitehead) 
case  which  involved  the  second  clause  of  §162 (a).  The 
particular  questions  we  are  dealing  with  here  were  con- 
sidered in  the  Lydia  Hopkins  case  under  Issue  B, 
Docket  No.  12818,  beginning  at  p.  973  of  the  opinion. 
The  issue  was  whether  a  capital  gain  realized  by  the 
trust  was  permanently  set  aside  for  a  conceded  charit- 
able institution.  The  principal  question  was  the  effect 
of  two  private  annuities,  and  the  court  held  that  these 
did  not  prevent  a  deduction.  The  Commissioner  then 
argued  that  the  trustees  had  not  sufficiently  acted  to  set 
aside  the  gain,  but  the  court,  citing  the  Whitehead  case, 
held  that  the  trustor  herself  had  set  the  fund  aside  by 
the  terms  of  the  trust  instrument.  With  regard  to  the 
management,  investment  and  use  of  the  income,  it  is 
interesting  to  note  that  in  the  Lydia  Hopkins  case  the 
trustee  had  the  power  to  sell  any  or  all  of  the  corpus,  to 
credit  the  proceeds  to  corpus,  and  to  reinvest  the  pro- 
ceeds in  such  property,  real  or  personal,  as  it  might 
deem  fit,  without  being  restricted  to  investments  pre- 
scribed or  authorized  by  law  as  trustee  investments.  The 
trustee  was  also  given  broad  powers  of  management  and 
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control  of  the  trust  property.  Among  the  assets  of  the 
trust  were  several  pieces  of  real  estate  which  the  trus- 
tees managed,  most  of  w^hich  were  sold  in  the  years 
immediately  following  the  taxable  years  involved.  In 
holding  that  the  income  was,  by  the  terms  of  the  trust 
instrument,  permanently  set  aside  for  charity,  the  court 
in  no  way  discussed  the  use  of  the  income  in  the  making 
of  investments  as  bearing  on  such  question.  Further- 
more, the  court  held  that  the  possibility  under  the  trust 
that  loans  might  be  made  to  the  grantor  did  not  prevent 
the  deduction.  While  there  were  several  dissents  in  the 
Lydia  Hopkhis  case,  these  dissents  all  went  to  Issue  A 
in  the  proceedings,  and  aparently  there  was  unanimous 
agreement  in  the  Tax  Court  on  the  disposition  of  Issue 
B.  The  Government's  appeal  from  the  Lydia  Hopkins 
decision  was  dismissed  by  stipulation. 

The  opinion  below  cites  two  cases,  Commissioner  v. 
F.  G.  Bonfils  Trust,  115  F.(2d)  788,  and  Commissioner 
V.  Up  John's  Estate,  124  F.(2d)  73,  which  hold  that  the 
deduction  depends  upon  consideration  of  the  terms  of 
the  deed  of  trust  and  which  consider  the  eifect  of  the 
possibility  that  the  income  may  be  used  for  the  payment 
of  private  bequests.  These  cases  support  our  position 
and  the  Tax  Court,  even  though  citing  them,  gave  no 
effect  to  the  rule  they  and  the  other  cases  cited  by  us  lay 
down,  which  is  that  the  deduction  is  allowable  where  the 
trust  deed  requires  the  entire  fund  eventually  to  be  used 
for  exemjDt  purposes. 

The  only  other  case  cited  in  the  opinion  of  the  Tax 
Court  is  Old  Colony  Trust  Co.  v.  Commissioner,  301 
U.S.  379.  However,  the  Old  Colony  Trust  case  does  not 
support  the  opinion  below.  That  case  involved  the  de- 
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ductibility  of  payments  actually  made  to  charitable 
organizations  during  the  taxable  year  by  a  trust  where 
the  trust  deed  did  not  require  the  money  to  go  to  charit- 
able organizations,  but  at  the  discretion  of  the  trustees 
could  have  been  paid  to  private  individuals.  The  court 
held  that  it  v^as  not  necessary  to  a  deduction  under 
§162  (a)  that  the  deed  definitely  direct  the  charitable  con- 
tributions which  are  claimed  as  deductions  and  that, 
where  the  trustees  had  discretion  as  to  payment  to  ex- 
empt or  non-exempt  beneficiaries,  the  trust  was  entitled 
to  a  deduction  for  the  amount  actually  paid  to  exempt 
beneficiaries.  This  holding  in  no  way  affects  the  settled 
law  that  where  the  trust  instrument  requires  all  corpus 
and  income  to  go  to  exempt  organizations,  a  deduction 
of  the  entire  net  income  is  authorized  by  §162 (a). 

This  court  has  recently  considered  §162 (a)  in  Estate 
of  Huesma7iv. Commissioner, 198¥. (2d)  133  (C.A.9th). 
Deduction  was  there  claimed  of  income  because  the 
estate  saw  fit  to  use  this  income  to  satisfy  a  charitable 
bequest  of  a  percentage  of  the  residue  of  the  estate.  The 
deduction  was  denied  because  the  will  gave  no  right  to 
the  charity  to  have  its  bequest  payable  out  of  income. 
This  decision  has  no  bearing  on  the  present  case  where 
the  trust  deed  directs  all  corpus  and  income  to  be  paid 
to  exempt  organizations.  Nevertheless,  the  following 
statement  from  the  opinion  shows  this  court's  aware- 
ness of  the  rule  that  the  test  of  deduction  is  to  be  found 
in  the  directions  of  the  will  or  trust  deed  (198  F.(2d)  at 
p. 136)  : 

This  negatives  the  idea  that  the  payment  was 

'  *  *  *  pursuant  to  the  terms  of  the  will  *  *  *  '  under 

§162(a). 
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3,   Changes  made  in  1950  act  confirm,  construction  of 
previous  law  as  granting  deduction  to  petitioner 

That  the  construction  of  §162 (a)  in  the  administra- 
tive rulings  and  cases  above  cited  was  fully  understood 
as  being  the  law  at  the  time  the  changes  were  made  in 
the  taxation  of  exempt  organizations  in  the  1950  Rev- 
enue Act  is  shown  by  a  study  of  the  provisions  of  that 
act.  Section  321  of  the  Revenue  Act  of  1950  (64  Stat. 
906,  954)  amended  I.R.C.  §162  (a)  by  providing  that 
the  deduction  therein  granted  would  be  subject  to  the 
provisions  of  a  new  subsection  (g),  which  was  added 
to  §162.  Section  162(g)  as  added  by  Revenue  Act  of 
1950,  §321,  provides:  (1)  that  a  trust  may  not  take  a 
deduction  after  December  31,  1950,  under  §162 (a)  for 
Supplement  U  Business  Income  which  is  made  the  sub- 
ject of  a  special  tax  on  exempt  organizations  after  that 
time;  (2)  that  where  the  trust  has  engaged  in  prohib- 
ited transactions  with  the  grantors  or  others  it  will  be 
limited  to  a  deduction  of  15%  of  its  net  income  for  tax- 
able years  subsequent  to  notification  by  the  Secretary 
of  the  Treasury;  and  (3)  it  will  be  limited  to  a  deduc- 
tion of  15  7o  of  the  net  income  where  the  income  perma- 
nently set  aside  and  not  paid  out  during  the  taxable 
year  is  unreasonable  in  amount  or  duration  in  order  to 
carry  out  the  purposes  of  the  trust  or  is  used  to  a  sub- 
stantial degree  for  other  than  charitable  purposes  or  is 
invested  in  a  manner  such  as  to  jeopardize  the  interest 
of  the  beneficiaries. 

This  language  indicates  a  recognition  that  in  years 
prior  to  1950  a  deduction  could  be  taken  under  §162 (a) 
even  if  the  income  came  from  operation  of  a  business 
and  was  not  paid  out  during  the  taxable  year  but  in- 
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stead  was  used  for  further  investment.  The  1950  Act 
limits  such  deductions  only  for  future  years. 

H.  Rep.  No.  2319,  81st  Cong.,  2d  Sess.,  (part  III  G), 
which  accompanied  the  Revenue  Act  of  1950  as  reported 
to  the  House,  stated  with  regard  to  the  effect  of  §162 (a) 
as  it  stood  prior  to  the  1950  Act : 

Thus,  a  trust  which  either  distributes  or  accumu- 
lates its  income  for  charitable  purposes  is,  for  all 
practical  purposes,  exempt  from  income  taxes. 

Here  is  a  definite  statement  by  the  Ways  and  Means 
Committee  that  it  understood  that  under  §162 (a)  prior 
to  the  1950  Act,  a  trust  was  entitled  to  a  deduction  if  the 
income  was  put  back  into  corpus  and  accumulated  for 
future  payment  to  charitable  organizations. 

We  submit  that  consideration  of  the  Revenue  Act  of 
1950  and  the  committee  report  thereon  confirms  the  fact 
that  petitioner  is  entitled  to  a  deduction  under  §162  (a) 
for  all  of  the  net  income  of  the  trust  in  the  years  here 
involved. 

m. 

RETURNS   ON  FORM   990   WERE   SUFFICIENT  TO 

START  RUNNING  OF  STATUTE  OF  LIMITATIONS 

SO  THAT  ASSESSMENTS  FOR  1943,  1944 

AND  1945  ARE  BARRED 

In  the  event  it  were  held  that  petitioner  is  not  exempt 
from  taxation  and  not  entitled  to  a  deduction  of  all  of 
its  net  income,  we  submit  that  the  assessment  of  defi- 
ciencies for  the  years  1943,  1944  and  1945  is  barred  by 
the  provisions  of  I.R.C.  §275 (a)  requiring  that  income 
taxes  be  assessed  within  three  years  after  the  return 
was  filed. 
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Petitioner  filed  returns  on  Form  990  for  the  calendar 
years  1943, 1944  and  1945  with  the  Collector  of  Internal 
Revenue  on  September  19,  1946.  (R.  83 ;  Joint  Exs.  2B, 
3C  and  4D.)  The  deficiency  letter  for  these  years  was 
mailed  to  petitioner  on  October  14,  1949,  more  than 
three  years  later.  The  question  is  thus  raised  as  to 
whether  a  return  by  a  trust  on  Form  990  is  sufficient 
to  start  the  running  of  the  statute  of  limitations. 

Petitioner  filed  the  returns  on  Form  990  pursuant  to 
the  provisions  of  I.R.C.  §54  (f)  (Appendix,  infra,  pp. 
67-70).  As  it  read  in  the  years  here  involved,  §54(f) 
required  an  exempt  trust  to  "file  an  annual  return 
which  shall  contain  or  be  verified  by  a  written  declara- 
tion that  it  is  made  under  the  jDenalties  of  perjury  stat- 
ing specifically  the  items  of  gross  income,  receipts  and 
disbursements  and  such  other  information  for  the  pur- 
pose of  carrying  out  the  provisions  of  this  chapter  as 
the  Commissioner,  with  the  approval  of  the  secretary, 
may  by  regulations  prescribe,  *  *  *."  Revenue  Act  of 
1943  (58  Stat.  21,  36)  §117 (a). « 

Section  54(f)  required  a  return  by  every  organiza- 
tion exempt  from  taxation  under  §101  with  certain  ex- 
ceptions, the  exceptions  not  covering  petitioner.  Section 
54(f)  is  a  part  of  Part  V  of  subchapter  B  of  c.  I  of  the 
Internal  Revenue  Code.  Chapter  I  of  the  Code  imposes 
the  income  tax.  Part  V  of  subchapter  B  is  that  portion 
of  c.  I  which,  together  with  Supplement  D  (which  is  ex- 
pressly supplementary  to  Part  V),  provides  for  the 
returns  to  be  made  by  all  taxpayers  under  c.  I.  I.R.C. 


Revenue  Act  of  1943,  §117  (b)  made  this  amendment 
applicable  to  tax  years  beginning  after  December  31, 
1942. 
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§142,  a  part  of  Supplement  D  and  thus  a  part  of  Part  V, 
provided  during  the  taxable  years  that  fiduciaries,  in- 
cluding trusts,  "shall  make  under  oath  a  return  *  *  * 
stating  specifically  the  items  of  gross  income  thereof 
and  the  deductions  and  credits  allowed  under  this  chap- 
ter and  such  other  information  for  the  purpose  of  car- 
rying out  the  provisions  of  this  chapter  as  the  Com- 
missioner with  the  approval  of  the  Secretary  may  by 
regulations  prescribe."  I.R.C.  1939  Ed.  (53  Stat.  1) 
§142  as  amended  by  Revenue  Act  1940  (54  Stat.  516) 
§7b;  Revenue  Act  of  1941  (55  Stat.  687)  §112b;  and 
Revenue  Act  of  1942  (56  Stat.  798)  §131  (c)  (2). 

The  information  called  for  in  returns  under  I.R.C. 
§142  was  substantially  the  same  as  under  I.R.C.  §54 (f). 
Thus  we  have  two  sections  in  the  same  part  of  the  In- 
ternal Revenue  Code  (the  part  dealing  with  returns 
and  payment  of  income  tax)  requiring  returns  contain- 
ing substantially  the  same  information,  one  section  ap- 
plying to  taxable  trusts  and  the  other  to  exempt  trusts. 

In  view  of  the  location  of  these  two  sections  under 
Part  V  (or  Supplement  D  which  is  supplementary 
thereto)  dealing  with  returns  and  payment  of  income 
tax  and  in  view  of  the  substantial  identity  of  their  re- 
quirements, it  would  indeed  be  strange  if  a  return  under 
one  of  these  sections  were  said  to  be  referred  to  by  the 
words,  "the  return,"  as  used  in  I.R.C.  §275 (a)  and  a 
return  under  the  other  section  be  not  referred  to  by 
those  words.  In  the  years  here  involved,  I.R.C.  §275 (a) 
read  as  follows : 

Sec.  275.  Period  of  limitation  upon  assessment 
and  collection.  Except  as  provided  in  section  276 — 
(a)  General  Rule. — The  amount  of  income  taxes 


62 

imposed  by  this  chapter  shall  be  assessed  within 
three  years  after  the  return  ^\a.s  filed,  and  no  pro- 
ceeding in  court  without  assessment  for  the  collec- 
tion of  such  taxes  shall  be  begun  after  the  expira- 
tion of  such  period.  I.R.C.  1939  Ed.  (53  Stat.  1) 
§275(a). 

It  is  true  that  the  Commissioner  prescribed  different 
forms  for  the  returns  under  these  two  sections,  Form 
1041  being  required  under  I.R.C.  §142,  and  Form  990 
under  I.R.C.  §54 (f).  Nevertheless,  the  meaning  of  the 
words,  "the  return,"  as  used  in  I.R.C.  §275 (a)  must 
be  found  in  the  language  and  structure  of  the  law  it- 
self rather  than  in  the  acts  or  requirements  of  the  Com- 
missioner thereunder.  Moreover,  where  the  information 
called  for  and  furnished  is  substantially  the  same  in 
both  returns,  as  it  is  here,  the  fact  that  the  Commis- 
sioner asks  for  it  in  a  different  form  or  arrangement 
should  not  affect  the  substantive  identity  of  the  two 
returns. 

At  the  time  these  returns  were  filed  by  petitioner  on 
Form  990  on  September  19, 1946,  there  had  been  no  rul- 
ing by  the  Commissioner  as  to  whether  or  not  petitioner 
was  exempt.  Compliance  wdth  the  Internal  Revenue 
Code  in  the  matter  of  filing  returns  on  behalf  of  this 
trust  required  the  trustees  to  make  their  o^vn  determi- 
nation as  to  whether  or  not  the  trust  was  exempt.  The 
trustees  in  this  case  believed  and  stiU  believe  that  peti- 
tioner was  and  is  exempt  and,  consequently,  interpreted 
Part  V  of  the  Internal  Revenue  Code  as  requiring  that 
petitioner  should  file  returns  under  §54(f ).  Even  if  the 
courts  were  eventually  to  hold  in  this  case  that  peti- 
tioner is  not  exempt,  there  would  be  no  doubt  that  the 
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trustees  acted  in  good  faith  and  on  reasonable  grounds 
in  filing  returns  under  §54 (f)  rather  than  under  §142. 
In  such  circumstances,  there  is  no  reason  in  law  or 
equity  why  a  trust  should  be  deprived  of  the  protection 
of  the  statute  of  limitations. 

While  we  are  unable  to  find  any  decision  involving 
these  two  particular  types  of  returns,  we  believe  that 
the  case  of  Germantown  Trust  Co.  v.  Commissioner,  309 
U.S.  304,  84  L.Ed.  770,  is  determinative  of  this  matter. 
In  the  Germantotvn  Trust  case,  an  ordinary  trust  filed 
a  fiduciary  return  on  Form  1041.  The  Commissioner 
later  contended  that  the  trust  was  an  association  tax- 
able as  a  corporation.  The  Commissioner  contended  that 
a  Form  1041  fiduciary  return  did  not  start  the  running 
of  the  statute  of  limitations  on  a  tax  under  the  cor- 
poration provisions  of  the  income  tax  law.  The  Supreme 
Court  held  that  it  did,  stating  that  the  return  on  Form 
1041  contained  all  of  the  data  from  which  a  tax  could 
be  computed  and  assessed,  although  it  did  not  purport 
to  state  any  amount  due  as  tax.  The  court  pointed  out 
that  the  fiduciary  return  was  a  return  of  the  tax  in  re- 
spect of  which  the  liability  arises,  namely,  the  income 
tax.  The  court  further  held  that  where  a  fiduciary  in 
good  faith  made  what  it  deemed  the  appropriate  return 
which  disclosed  all  of  the  data  from  which  the  tax, 
treated  as  one  imposed  upon  an  association,  could  be 
computed,  such  a  return  cannot  be  deemed  to  be  no  re- 
turn so  as  to  leave  the  fiduciary  unprotected  by  the  stat- 
ute of  limitations. 

In  the  present  case,  the  situation  is  similar.  The  fidu- 
ciary in  good  faith  made  what  it  deemed  to  be  the  ap- 
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l^ropriate  returns.  These  returns  showed  in  detail  all  the 
income  and  disbursements  of  petitioner.  (Joint  Exs. 
2B,  3C  and  4D.)  Thus  as  in  the  Germantown  case,  they 
disclosed  all  the  data  from  which  the  tax  could  be  com- 
puted if  the  Commissioner  felt  that  petitioner  was  tax- 
able rather  than  exempt.  Furthermore,  as  in  the  Ger- 
mantown case,  the  return  was  filed  as  a  return  of  the  tax 
in  respect  of  which  the  liability  arises  since  it  was  a 
return  required  by  that  part  of  the  Internal  Revenue 
Code  providing  for  the  returns  which  are  to  be  made 
for  income  tax  purposes.  Consequently,  the  German- 
town  Trust  decision  is  directly  applicable. 

Decisions  such  as  Commissioner  v,  Lane-Wells  Co., 
321  U.S.  219,  88  L.Ed.  684,  where  the  court  held  that  a 
return  filed  under  the  provisions  of  the  income  tax  law 
did  not  start  the  running  of  the  statute  of  limitations 
against  the  personal  holding  company  tax,  are  distin- 
guishable because  the  returns  which  were  filed  were  not 
under  the  Code  provisions  dealing  with  the  same  tax. 

The  returns  on  Form  990  here  involved  were  regarded 
by  the  Bureau  of  Internal  Revenue  as  being  income 
tax  returns,  as  is  shown  by  Reg.  Ill,  §29.54-1  (26  C.F.R. 
1st  Ed.  29.54-1,  p.  331)  as  amended  by  T.D.  5381,  June 
26,1944  (C.B.  1944p.  188). 

The  fact  that  upon  request  from  the  Commissioner, 
petitioner  later  filed  returns  on  Form  1041  does  not 
destroy  the  effect  of  the  returns  previously  filed  on 
Form  990.  I.R.C.  §54 (b)  gives  the  Commissioner  the 
power  to  require  any  person  to  make  any  return  which 
the  Commissioner  desires.  Certainly  by  the  exercise  of 
this  power  the  Commissioner  cannot  relieve  himself  of 
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the  duty  to  act  in  the  statutory  period  after  a  taxpayer 
has  filed  a  return  addressed  to  the  particular  tax  in- 
volved and  containing  the  information  from  which  an 
assessment  of  the  tax  could  be  made. 

Subsequent  to  the  decision  of  this  case  by  the  Tax 
Court,  petitioner's  counsel  was  advised  by  other  at- 
torneys that  there  had  been  in  effect  for  some  years  an 
unpublished  ruling  of  the  Bureau  of  Internal  Revenue 
holding  that  returns  on  Form  990  were  sufficient  to 
commence  the  running  of  the  statute  of  limitations.  Up- 
on inquiry  by  petitioner's  counsel  of  officials  of  the 
Bureau,  the  existence  of  such  a  ruling  was  confirmed 
and  it  was  likewise  confirmed  that  the  ruling  had  been 
followed  in  disposing  of  other  cases  and  had  not  been 
revoked.  Nevertheless,  the  Bureau  refused  to  supply  a 
copy  of  the  ruling  and  refused  to  permit  petitioner's 
counsel  to  read  the  ruling. 

In  this  connection,  we  refer  the  court  to  Miscellan- 
eous Report  No.  106  of  the  Farm  Credit  Administra- 
tion, United  States  Department  of  Agriculture,  dated 
April,  1947,  and  bearing  the  title  "Preparing  Federal 
Annual  Returns  for  Tax-Exempt  Farmers'  Coopera- 
tives." This  is  an  official  Government  publication 
which  was  circulated  among  farmers'  cooperatives.  It 
states  as  follows  (p.  4)  : 

In  the  case  of  taxable  businesses,  the  Federal 
limitations  statute  bars  the  Government  from  mak- 
ing an  assessment  of  taxes  after  expiration  of  3 
years  from  the  date  of  filing  an  income  tax  return, 
except  where  the  latter  is  fraudulently  made. 

While  an  official  ruling  has  not  yet  been  pub- 
lished by  the  Bureau  of  Internal  Revenue,  it  is  un- 
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derstood  informally  that  the  3-year  period  of  limi- 
tations is  started  in  the  case  of  tax-exempt  organi- 
zations upon  their  filing  of  form  990  provided,  of 
course,  that  the  return  is  full  and  complete. 

CONCLUSION 

The  Tax  Court  should  be  reversed  in  both  cases  and 
as  to  all  years  it  should  be  determined  that  there  are  no 
deficiencies,  first,  because  petitioner  was  exempt  under 
I.R.C.  §101(6)  and,  second,  because  even  if  not  exempt, 
petitioner  was  entitled  to  a  deduction  of  all  of  its  net 
income  under  I.R.C.  162(a).  In  any  event,  the  de- 
cision in  Tax  Court  Cause  No.  26404  should  be  reversed 
because  assessment  of  deficiencies  for  the  years  1943, 
1944  and  1945  was  barred  by  I.R.C.    275(a). 

Respectfully  submitted, 

F.  A.  LeSourd, 

Little,  LeSourd,  Palmer  &  Scott, 
1510  Hoge  Building, 
Seattle  4,  Washington 
Attorneys  for  Petitioner 
Dated :  March  31,  1953. 
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APPENDIX 

Statutes  Involved 

Internal  Revenue  Code  §23 (o)  as  amended  by  Reve- 
nue Act  of  1939  (53  Stat.  1)  §224: 

Sec.  23(o)  Charitable  and  other  contributions. — 
In  the  case  of  an  individual,  contributions  or  gifts 
payment  of  which  is  made  within  the  taxable  year 
to  or  for  the  use  of : 

*  *  * 

{2)  A  corporation,  trust,  or  community  chest, 
fund,  or  foundation,  created  or  organized  in  the 
United  States  or  in  any  possession  thereof  or  un- 
der the  law  of  the  United  States  or  of  any  State  or 
Territory  or  of  any  j)ossession  of  the  United 
States,  organized  and  operated  exclusively  for  re- 
ligious, charitable,  scientific,  literary,  or  educa- 
tional purposes,  or  for  the  prevention  of  cruelty 
to  children  or  animals,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any  private  share- 
holder or  individual  and  no  substantial  part  of  the 
activities  of  which  is  carrying  on  propaganda,  or 
otherwise  attempting,  to  influence  legislation; 

*  ^  ^ 

Internal  Revenue  Code  §54  (f),  as  added  by  Revenue 
Act  of  1943,  §117  (a): 

Sec.54(f)  Every  organization,  except  as  herein- 
after provided,  exempt  from  taxation  under  section 
101  shall  file  an  annual  return,  which  shall  contain 
or  be  verified  by  a  written  declaration  that  it  is 
made  under  the  penalties  of  perjury,  stating  spe- 
cifically the  items  of  gross  income,  receipts,  and 
disbursements,  and  such  other  information  for  the 
purpose  of  carrying  out  the  provisions  of  this 
chapter  as  the  Commissioner,  with  the  approval  of 
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the  Secretary,  may  by  regulations  prescribe,  and 
shall  keep  such  records,  render  under  oath  such 
statements,  make  such  other  returns,  and  comply 
with  such  rules  and  regulations  as  the  Commis- 
sioner, mth  the  approval  of  the  Secretary,  may 
from  time  to  time  prescribe.  No  such  annual  re- 
turn need  be  filed  under  this  subsection  by  any 
organization  exempt  from  taxation  under  the  pro- 
visions of  section  101 — 

(1)  which  is  a  religious  organization  exempt 
under  section  101(6) ;  or 

(2)  which  is  an  educational  organization  exempt 
under  section  101(6),  if  such  organization  normal- 
ly maintains  a  regular  faculty  and  curriculum  and 
normally  has  a  regularly  organized  body  of  pupils 
or  students  in  attendance  at  the  place  where  its  edu- 
cational activities  are  regularly  carried  on;  or 

(5)  which  is  a  charitable  organization,  or  an  or- 
ganization for  the  prevention  of  cruelty  to  children 
or  animals,  exempt  under  section  101(6),  if  such 
organization  is  supported,  in  whole  or  in  part,  by 
funds  contributed  by  the  United  States  or  any 
State  or  political  subdivision  thereof,  or  is  pri- 
marily supported  by  contributions  of  the  general 
public;  or 

(4)  which  is  an  organization  exempt  under  sec- 
tion 101(6),  if  such  organization  is  operated,  su- 
pervised, or  controlled  by  or  in  connection  with  a 
religious  organization  described  in  paragraph  (1) ; 
or 

(5)  which  is  an  organization  exempt  solely  under 
section  101(3) ;  or 

(6')  which  is  an  organization  exempt  under  sec- 
tion 101(15)  if  such  organization  is  a  corporation 
wholly  owned  by  the  United  States  or  any  agency 
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or  instrumentality  thereof,  or  a  wholly  owned  sub- 
sidiary of  such  a  corporation. 

Internal   Revenue   Code    (1939   Ed.)    (53   Stat.    1) 
§101: 

Sec.  101.  Exemptions  from  tax  on  corporations. 

The  following  organizations  shall  be  exempt 
from  taxation  under  this  chapter — 

{6)  Corporations,  and  any  community  chest, 
fund,  or  foundation,  organized  and  operated  ex- 
clusively for  religious,  charitable,  scientific,  liter- 
ary, or  educational  purposes,  or  for  the  prevention 
of  cruelty  to  children  or  animals,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any  pri- 
vate shareholder  or  individual,  and  no  substantial 
part  of  the  activities  of  which  is  carrying  on  propa- 
ganda, or  otherwise  attempting,  to  influence  legis- 
lation ; 

4fr  *  * 

Internal  Revenue   Code    (1939  Ed.)    (53   Stat.   1) 
§162: 

Sec.  162.  Net  income. 

The  net  income  of  the  estate  or  trust  shall  be 
computed  in  the  same  manner  and  on  the  same 
basis  as  in  the  case  of  an  individual,  except  that — 

(a)  There  shall  be  allowed  as  a  deduction  (in 
lieu  of  the  deduction  for  charitable,  etc.,  contribu- 
tions authorized  by  section  23 (o))  any  part  of  the 
gross  income,  without  limitation,  which  pursuant 
to  the  terms  of  the  will  or  deed  creating  the  trust, 
is  during  the  taxable  year  paid  or  permanently  set 
aside  for  the  purposes  and  in  the  manner  specified 
in  section  23 (o),  or  is  to  be  used  exclusively  for 
religious,  charitable,  scientific,  literary,  or  educa- 
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tional  purposes,  or  for  the  prevention  of  cruelty 

to  children  or  animals,  or  for  the  establishment, 

acquisition,  maintenance  or  operation  of  a  public 

cemetery  not  operated  for  profit ; 
*  *  * 

Internal  Revenue   Code    (1939   Ed.)    (53   Stat.   1) 
§275 (a): 

Sec.  275.  Period  of  limitation  upon  assessment 
and  collection.  Except  as  provided  in  section  276 — 

{a)  General  rule. — The  amount  of  income  taxes 
imposed  by  this  chapter  shall  be  assessed  within 
three  years  after  the  return  was  filed,  and  no  pro- 
ceeding in  court  without  assessment  for  the  collec- 
tion of  such  taxes  shall  be  begun  after  the  expira- 
tion of  such  period. 
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In  Ihe  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  13608 
The  John  Danz  Charitable  Trust,  petitioner 

V. 

Commissioner  of  Internal  Eevenue,  respondent 


ON  PETITIONS  FOB  REVIEW  OF  THE  DECISIONS  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION    BELOW 


The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  106-129)  are  reported  at  18  T.C.  454. 

JURISDICTION 

The  Commissioner  determined  deficiencies  in  income 
tax,  declared  vahie  excess  profits  tax,  and  excess  profits 
taxes  against  taxpayer  for  the  years  1943  to  1947,  incki- 
sive,  and  added  a  penalty  addition  for  the  year  1947. 
(R.  108.)  Notice  of  the  deficiencies  for  the  years  1943, 
1944  and  1945  was  mailed  to  taxpayer  on  October  14, 
1949  (R.  10-23),  and  for  the  years  1946  to  1947  on 

(1) 


March  5,  1951  (R.  54-60).  Petition  for  review  by  the 
Tax  Court  as  to  the  1943,  1944  and  1945  deficiencies 
(R.  3-40)  was  filed  on  January  9,  1950  (R.  40).  Peti- 
tion for  review  by  the  Tax  Court  as  to  the  1946  and 
1947  deficiencies  (R.  47-78)  was  filed  April  9,  1951  (R. 
78).  Accordingly,  both  petitions  were  filed  within  the 
90-day  period  allowed  by  Section  272  of  the  Internal 
Revenue  Code.  The  petition  covering  the  years  1943, 
1944  and  1945  was  subsequently  amended  (R.  44-45) 
and  the  Commissioner  filed  an  answer  to  it  both  before 
and  after  amendment  (R.  40-43,  46-47).  The  Commis- 
sioner filed  an  answer  to  the  petition  covering  the  years 
1946  and  1947  (R.  78-81)  and  both  cases  were  consoli- 
dated in  the  Tax  Court  with  other  cases  involving  indi- 
vidual taxpayers  (R.  106).  After  hearing  in  the  con- 
solidated cases,  the  Tax  Court  entered  decision  in  each 
of  the  instant  cases  on  August  19,  1952,  determining 
deficiencies  in  income  tax  in  the  total  amount  of  $165,- 
667.47  and  a  penalty  of  $797.47  for  1947.  (R.  130- 
131.)  A  petition  for  review  by  this  Court  in  each  case 
was  filed  on  September  11,  1952  (R.  131-133,  134-135), 
and  the  tw^o  cases  were  subsequently  consolidated  for 
hearing  and  decision  in  this  Court  (R.  145).  The  Court 
accordingly  has  jurisdiction  of  the  cases  under  Section 
1141  (a)  of  the  Internal  Revenue  Code,  as  amended 
by  Section  36  of  the  Act  of  June  25,  1948. 

QUESTIONS  PRESENTED 

1.  Whether  the  trust,  which  was  authorized  to  and 
did  conduct  businesses  for  profit,  was  "organized  and 
operated  exclusively  for  *  *  *  charitable  *  *  *  pur- 
poses", and  is  thus  exempt  from  tax  under  Section  101 
(6)  of  the  Internal  Revenue  Code,  simply  because  the 
trust  fund  is  payable  only  to  such  exempt  organizations 


as  John  Danz,  one  of  the  grantors,  shall  designate  from 
time  to  time  during  his  lifetime  and,  upon  his  death, 
by  his  will. 

2.  Whether  the  trust  net  income  of  the  taxable  years 
not  actually  paid  to  charitable  organizations  during  the 
taxable  years  was,  pursuant  to  the  trust  instrument, 
"permanently  set  aside"  for  charitable  purposes  during 
the  taxable  years,  and  is  thus  deductible  under  Section 
162  (a)  of  the  Code,  even  though  the  income  was  sub- 
ject to  use  by  the  trustees  for  speculative  investments 
and  for  the  purchase  and  operation  of  trades  and  busi- 
nesses, and  charitable  organizations  could  receive  only 
such  trust  funds  as  John  Danz  designated  during  his 
lifetime  (for  which  deduction  has  been  allowed)  and 
which  remained  at  his  death. 

3.  Whether  the  filing  by  taxpayer  of  Form  990  re- 
turns required  of  exempt  organizations  under  Section 
54  (f )  of  the  Code  started  the  running  of  the  three-year 
limitation  period  prescribed  by  Section  275  (a)  for  as- 
sessment of  taxes  so  as  to  bar  collection  of  the  income 
tax  deficiencies  for  1943,  1944  and  1945. 

STATUTES  AND    REGULATIONS   INVOLVED 

The  pertinent  statutes  and  Treasury  Regulations  are 
set  forth  in  the  Appendix,  infra. 

STATEMENT 

The  facts  found  by  the  Tax  Court  pertinent  to  the 
issues  on  appeal  are  as  follows :  ^ 

On  December  31, 1942,  John  Danz  and  his  wife  Jessie 
created  "The  John  Danz  Charitable  Trust"  (see  R. 
23-25)  to  which  they  transferred  900  shares  of  Sterling 

^  All  facts  stipulated  by  the  parties  (R.  81-105)  were  incorporated 
by  reference  in  the  Tax  Court's  findings  (R.  118). 


Theatres,  Inc.,  common  stock.  The  trustees  named  were 
John  Danz  and  the  grantors'  two  sons,  William  and 
Frederic  Danz.     (R.  109-110.) 

John  Danz,  who  had  been  in  the  business  of  operating 
motion  picture  theatres  in  Seattle  for  about  40  years, 
concluded  during  the  latter  part  of  World  War  II  that 
different  ideologies  were  causing  a  great  deal  of  trouble 
and  even  had  a  tendency  to  create  wars ;  that  the  coun- 
try was  about  ready  for  some  philosophy  with  some 
common  ground  acceptable  to  everyone  based  upon  sci- 
ence, pragmatism,  experience  and  research  that  would 
eliminate  all  differences  of  opinion;  but  that  to  get 
such  an  organization  started  in  a  large  number  of  com- 
munities would  require  money.  It  was  for  making 
and  supplying  money  for  such  a  purpose  that  "The 
John  Danz  Charitable  Trust"  was  created.  John  hoped 
to  find  some  organization  in  the  United  States  with  a 
number  of  branches  which  could  be  helped  with  the 
trust  funds  to  grow  and  educate  the  people.  He  did 
not  know  of  any  such  organization  at  the  time  he  created 
the  trust  and  for  that  reason  reserved  in  the  trust  the 
right  to  designate  the  charitable  beneficiaries  of  the 
trust.     (R.  109-110.) 

The  trustees  were  given  broad  powers  over  the  trust 
property,  including  the  power  to  engage  in  business 
under  various  forms,  to  loan  funds  of  the  trust  with 
or  without  security,  to  join  in  enterprises  in  which  the 
trustees  were  personally  interested  provided  they  exer- 
cised good  faith  in  the  interests  of  the  trust  estate, 
and,  in  investing  or  speculating,  to  combine  funds  of 
any  trusts  created  by  the  grantors.  The  trustees  were 
entitled  to  receive  reasonable  compensation  for  their 
services  but  received  none  during  the  taxable  years. 


They  were  not  to  be  personally  liable,  in  the  absence  of 
bad  faith,  for  any  losses  from  proper  use  of  the  trust 
funds.  The  grantors  were  not  to  derive  and  they  have 
not  derived,  directly  or  indirectly,  any  benefit  from 
the  trust  property.  The  trust  was  irrevocable  but  could 
be  amended  in  certain  respects  by  the  joint  action  of 
William  Danz,  Fred  Danz  and  Leslie  Stusser  (the  latter 
of  whom  w^as  not  related  to  or  employed  by  any  of  the 
Danzes).  The  power  to  amend  did  not  include  the 
power  to  change  the  beneficiaries  or  to  make  a  change 
which  would  in  any  way  benefit  the  grantors  or  their 
estates.  Additional  property  could  be  added  to  the 
trust.  Leslie  Stusser  was  to  take  the  place  of  John 
Danz  as  trustee  if  occasion  arose.  Any  other  vacancy 
was  to  be  filled  by  appointment  made  by  the  remaining 
trustees.  The  trustees  were  to  act  through  a  majority. 
The  trust  instrument  was  to  be  governed  by  the  laws 
of  Washington.     (R.  110-112.) 

Under  the  trust  instrument  John  Danz  was  to  have 
the  right  during  his  lifetime  and  by  his  will  to  desig- 
nate the  beneficiary  or  beneficiaries  of  the  trust  and  to 
change,  add,  or  withdraw  beneficiaries  which  were  to 
receive  corpus  or  income  of  the  trust  at  times  and  in 
amounts  specified  by  him.  Designations  were  to  be  in 
writing  delivered  to  the  trustees.  Only  a  corporation  or 
organization  "of  a  type  which  is  within  the  exemption 
from  Federal  Income  Tax  now  granted  by  Paragraph 
101  of  the  Internal  Revenue  Code  and  in  the  event  such 
exemption  is  hereafter  restricted,  then  also  within  such 
restrictions"  could  be  designated  and  the  beneficiary 
also  had  to  be  of  the  type  then  specified  in  Sections 
23  (o),  812  (d),  and  1004  (a)  (2)  of  the  Internal  Reve- 
nue Code  so  that  the  contribution,  bequest  or  gift  to 


such  beneficiary  would  be  deductible  from  income  and 
exemjDt  from  estate  and  gift  tax  and  in  the  event  those 
classes  were  further  restricted,  then  the  beneficiary  had 
to  be  within  such  restrictions.  Named  adult  grand- 
children or  the  trustees  were  to  make  similar  designa- 
tions covering  any  amount  remaining  in  the  trust  after 
John's  death  and  not  covered  by  his  will.     (R.  111.) 

No  amendments  were  made  in  the  trust  during  the 
taxable  years."  John,  William  and  Frederic  Danz 
served  as  trustees  of  the  trust  from  its  inception 
throughout  the  taxable  years.^  Books  and  records  were 
kept  for  the  trust.  Title  to  all  of  the  assets  of  the  trust 
has  been  taken  in  the  name  of  the  trustees.  Bank  ac- 
counts were  maintained  for  the  trust.     (R.  112.) 

During  the  taxable  years  additional  contributions  to 
the  trust  were  made  in  cash,  in  stock  of  Sterling  Thea- 
tres, Inc.,  and  in  stock  of  Sterling  Theatres  Company, 
Inc.,  by  the  grantors,  and  by  William  Danz  and  his  wife 
and  Frederic  Danz  and  his  wife.  The  total  contribu- 
tions during  the  taxable  years  amounted  to  $109,542. 
(R.  112). 

John  Danz,  after  the  creation  of  the  trust,  continued, 
at  his  own  expense,  to  search  for  the  type  of  organiza- 
tion which  he  had  in  mind  in  forming  the  trust,  and 
after  several  years  of  travel  and  search  he  decided  that 
there  were  groups  of  Humanists  which  came  close  to 
what  he  had  in  mind.  He  was  instrumental  with  others 
in  starting  such  an  organization  in  Seattle  beginning 
in  the  early  part  of  1947.  It  was  incorporated  as  the 
Humanist  Society  of  Washington.    Prior  thereto  and 


^  Amendments  were,  however,  made  in  1948  and  1949.    (R.  87-88.) 
^  In  1949,  after  the  taxable  years,  the  Seattle  Trust  and  Savings 
Bank  was  added  as  a  trustee.    (R.  88.) 
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beginning  in  Seijtember  of  1946,  he  had  designated 
"American  Humanist  Society",  an  organization  which 
had  a  number  of  affiliates  in  diiferent  parts  of  the 
United  States,  as  a  beneficiary  to  receive  funds  of  the 
trust  in  the  total  amount  of  $11,500.  He  was  also  in- 
strumental, along  with  others,  in  starting  the  Humanist 
Society  of  San  Francisco  and,  after  the  taxable  years, 
in  starting  the  Humanist  Society  of  Los  Angeles.  The 
first  distribution  from  the  trust  to  the  Humanist  So- 
ciety of  Washington  was  made  on  March  20,  1947. 
Thereafter  during  that  year  additional  large  distribu- 
tions were  made  to  the  Humanist  Society  of  San  Fran- 
cisco and  to  other  charitable  organizations.     (R.  113.) 

The  trust  purchased  600  shares  of  stock  of  Midland 
Steel  Products  for  $17,691.64  in  1943  and  sold  those 
shares  for  a  profit  of  $4,583.62  in  1945.  It  bought  and 
retained  500  shares  of  Anaconda  Copper  in  1945  and 
1,500  shares  in  1946,  and,  in  1946,  1,000  shares  each 
of  Boeing  Airplane  Company,  National  Gypsum,  and 
Westinghouse  Electric  at  a  total  cost  of  $161,154.25.  It 
also  held  on  December  31,  1947,  donated  shares  of  Ster- 
ling Theatres,  Inc.,  and  Sterling  Theatres  Company, 
Inc.,  which  it  carried  at  $56,992.    (R.  113-114.) 

The  trust  made  the  following  purchases  (R.  114) : 


i 


Cost  Year 
Savoy  Hotel  Property,  including  furnishings 

and  fixtures $166,440.76  1943 

Improved  real  estate  Seventh  and  Pike.  . .  .  95,544.23  1943 

Improved  real  estate  Eighth  and  Pike 42,866.11  1943 

Improved  real  estate  Sixth  and  University  75,104.70  1946 

Improved  real  estate  San  Francisco 42,882.35  1947 


That  trust  held  the  properties  during  the  remaining 
taxable  years  and  received  rents  therefrom,  except  that 
it  sold  the  property  at  Eighth  and  Pike  in  1946  at  a 
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profit  of  $43,740.78.  The  Savoy  Hotel  property  and 
the  Seventh  and  Pike  properties  substantially  increased 
in  value  during  the  taxable  years.  There  was  a  mort- 
gage on  the  Savoy  Hotel  building  in  the  amount  of 
about  $68,000  at  the  end  of  1943.  It  was  reduced  $21,- 
676  during  1944,  but  by  the  end  of  1945  it  had  been 
increased  to  about  $91,000.  Thereafter,  it  was  gradu- 
ally reduced  until  it  amounted  to  $45,739.74  at  the  end 
of  1947.  There  was  a  mortgage  on  the  Seventh  and 
Pike  property  which  amounted  to  $44,860.04  at  the 
end  of  1943.  It  had  been  reduced  to  $19,689.04  by  the 
end  of  1945  and  was  paid  off  in  1946.  There  was  a 
mortgage  on  the  Sixth  and  University  property  which 
amounted  to  $54,582.22  at  the  end  of  1946.  It  had  been 
reduced  to  about  $45,000  at  the  end  of  1947.  (R.  114- 
115.) 

The  trust  borrowed  money  from  John  Danz  and  from 
Sterling  Theatres,  Inc.,  at  three  per  cent  during  the 
taxable  years.  John  had  to  borrow  money  at  interest 
rates  in  excess  of  three  per  cent  to  make  the  loans  to 
the  trust.  The  loans  payable  of  the  trust  at  the  end 
of  1943  amounted  to  $138,321.06.  They  were  about 
$4,000  less  at  the  end  of  1944  and  amounted  to  about 
$1,800  at  the  end  of  1945.  They  amounted  to  $109,000 
at  the  end  of  1946  and  to  $89,500  at  the  end  of  1947. 
(R.  115.) 

The  trust  purchased  a  retail  candy  shop  on  Septem- 
ber 10,  1943,  for  $1,514.75,  another  on  September  22, 
1943,  for  $875,  and  a  third  on  January  31,  1944,  for 
$1,500.  It  operated  each  shop  after  the  purchase 
throughout  the  taxable  years  but  at  some  undisclosed 
time  thereafter  ceased  operating  them.  Each  candy 
shop  was  adjacent  to  a  theatre  owned  or  managed  by 


Sterling  Theatres,  Inc.  Jessie  Danz  managed  the  three 
candy  shops  without  pay  because  she  wanted  to  make  a 
contribution  in  that  way  to  the  acquisition  of  funds  for 
the  charitable  trust.     (R.  115.) 

The  net  worth  of  the  trust,  as  shown  on  its  balance 
sheets,  increased  from  $65,862.62  at  the  end  of  1943  to 
$448,420.09  at  the  end  of  1947.    (R.  115.) 

The  average  of  the  annual  gross  receipts  from  the 
Savoy  Hotel  for  the  taxable  years  was  about  $141,000, 
the  operating  expenses  about  $96,400,  and  the  net  in- 
come about  $44,600.  The  trust  had  additional  income 
from  rentals  during  the  taxable  years  ranging  from 
$2,270  in  1943  to  $12,564.50  in  1945.  The  total  sales  of 
the  candy  shops  during  the  taxable  years  were  $329,- 
233.95,  the  net  sales  $158,689.10,  expenses  $106,435.75, 
and  the  net  profits  from  the  operation,  including  a 
small  amount  of  income  from  telephones,  were  $52,- 
650.44.  Dividends  received  by  the  trust  during  the  tax- 
able years  amounted  to  $23,458.10.  The  total  net  income 
of  the  trust  for  the  taxable  years,  including  profits  on 
sales,  was  $404,526.29.     (R.  115-116.) 

The  trust  made  no  distributions  in  1943.  Thereafter, 
it  made  distributions  to  a  number  of  organizations, 
exempt  from  tax  under  Section  101  of  the  Internal 
Revenue  Code,  of  the  types  described  in  Sections  23  (o) , 
812  (d)  and  1004  (a)  (2).  The  total  of  those  charitable 
contributions  was  $65,637.54,  of  which  about  tw^o-thirds 
was  contributed  in  1947.    (R.  116.) 

The  Humanist  Society  of  Washington  occupied  a 
large  portion  of  the  Sixth  and  University  building  rent- 
free  from  the  time  of  the  inception  of  that  organization. 
The  trust  received  rent  from  some  other  space  in  that 
building.    The  building  in  San  Francisco  was  occupied 
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rent-free  by  tlie  Humanist  Society  of  San  Francisco. 
(R.  116.) 

The  intention  of  the  trustees  in  purchasing  the  Savoy 
Hotel  ijroperty  was  to  operate  it  only  until  the  personal 
property  could  be  sold  and  the  real  property  leased  to 
a  hotel  operator.  Efforts  were  made  to  find  such  a  les- 
see but  no  satisfactory  arrangement  was  made  until 
January  1,  1948.  The  hotel,  at  the  time  it  was  pur- 
chased by  the  trust,  was  being  operated  by  a  real  estate 
company  in  Seattle  and  that  company  continued  to 
operate  the  property  for  the  trust  under  an  oral  agree- 
ment during  the  taxable  years  and  until  January  1, 
1948,  when  the  furnishings  were  sold  for  $60,000  and 
the  real  estate  was  leased  to  a  hotel  operator.  (R.  116- 
117.) 

The  trust  made  no  loans  to  the  grantors  and  no  joint 
investments  with  anyone  during  the  taxable  years. 
(R.  117.) 

On  September  19,  1946,  the  trust  filed  with  the  Col- 
lector of  Internal  Revenue  an  exemption  affidavit  on 
Form  1023,  together  with  returns  on  Form  990  for  the 
calendar  years  1943, 1944  and  1945  (Joint  Exhibits  2B, 
3C  and  4D).  On  November  22,  1946,  a  letter  was  writ- 
ten to  the  trustees  of  the  trust  by  the  Acting  Deputy 
Commissioner  of  Internal  Revenue  to  the  effect  that  the  i 
trust  was  not  exempt  and  requiring  the  filing  of  income 
tax  returns  for  the  trust  for  all  years.  Reconsidera- 
tion was  thereafter  requested  and  on  July  3,  1947,  the 
Commissioner  of  Internal  Revenue  wrote  the  trustees 
of  the  trust  that  upon  reconsideration  of  the  matter  the 
previous  conclusion  was  affirmed  and  that  returns  must 
be  filed.  On  the  same  date  the  Collector,  pursuant  to 
the  Commissioner's  ruling,  wrote  demanding  the  filing 
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of  income  tax  returns  for  the  trust  from  the  date  the 
trust  was  created.  The  Form  990  return  for  the  year 
1946  (Joint  Exhibit  5E)  filed  by  the  trust  on  May  9, 
1947,  was  not  accepted  by  the  Commissioner.  (R. 
83-84.) 

On  July  28,  1947,  income  tax  returns  on  Form  1041 
were  hied  by  the  trust  for  the  calendar  years  1943,  1944, 
1945  and  1946  (Joint  Exhibits  6F,  7G,  8H  and  91). 
The  returns  were  accompanied  by  a  letter  from  trustee 
William  Danz  stating  that  the  returns  were  being  filed 
in  accordance  with  the  Collector's  request  but  that  the 
trustees  did  not  agree  that  returns  should  be  filed  and 
believed  that  the  trust  was  exempt  from  tax.  A  return 
on  Form  1041  for  the  year  1947  (Joint  Exhibit  lOJ) 
was  not  filed  until  May  6,  1948.     (R.  84.) 

In  each  of  the  returns  on  Form  1041  the  trust  showed 
the  income  and  expenses,  took  deductions  for  contribu- 
tions paid  during  the  year,  and  took  a  deduction  in  the 
amount  of  the  balance  of  the  income  of  the  trust  claimed 
to  constitute  income  which,  pursuant  to  the  terms  of  the 
trust  agreement,  w^as  permanently  set  aside  for  exempt 
purposes  under  Section  162  (a)  of  the  Code.  (R. 
84-85.) 

On  December  7,  1949,  a  consent  was  executed  by  the 
trust  and  the  Commissioner  extending  the  time  for  as- 
sessment of  tax  for  1946  to  June  30,  1951.    (R.  85.) 

On  October  14,  1949,  the  Commissioner  mailed  to  the 
trust  a  notice  of  deficiency  in  taxes  in  the  total  amount 
of  $136,944.45  for  the  years  1943,  1944  and  1945.  On 
March  5,  1951,  the  Commissioner  mailed  to  the  trust  a 
notice  of  deficiency  in  taxes  for  1946  and  1947  in  the 
total  amount  of  $52,898.65,  together  with  a  penalty  of 
$1,967.96  for  1947.    (R.  85.) 
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On  the  issues  appealed,  the  Tax  Court  held  that  the 
trust  is  uot  exempt  from  tax  under  Section  101  (6)  of 
the  Code  (R.  118-120) :  that  its  income  for  the  tax- 
able rears  was  not  permanently  set  aside  for  charitable 
purposes  so  as  to  be  deductible  imder  Section  162  (a) 
(JR.  123-125) :  and  that  collection  of  the  deficiency  taxes 
for  1943.  1944  and  1945  is  not  barred  by  the  thi*ee-year 
statute  of  limitations  by  reason  of  the  filing  of  Foitq 
990  returns  for  those  years  on  September  1.  1946  (R. 
126-128). 

SUMMARY    OF    ARGUMZ^T 

1.  The  Tax  Court  held  that  taxpayer  was  not  "or- 
ganized and  operated  exclusively  for    *    *     *    ehari- ; 
table    *    *    *    purposes''  within  the  meaning  of  See- ' 
tion  101  (6)  of  the  Internal  Revenue  Code  and  the: 
fore  is  not  exempt  from  tax.    That  holding  is  clearly 
correct,  for  two  reasons.    Fii-st.  exemption  must  rest  in 
the  first  instance  upon  a  functional  charitable  activity 
and  tax]:»ayer  was  not  organized  or  operated  to  enga'2'^ 
in  any  functional  charitable  activity.    Secondly,  exenr  - 
tion  is  accorded  only  to  such  organizations  engaged  in  a 
fimctional  charitable  activity  as  are  '* exclusively"  - 
engaged  and  taxpayer  was  operated  for  the  non-chari- 
table pur|)ose  of  conducting  ti*ades  and  businesses  for 
profit.    There  is  no  merit  in  taxpayer's  contention  that 
exemption  must  be  accorded  to  it  simply  because  tliP 
trust  fimd  is  ultimately  destined  for  such  exempt  «:  : 
ganizations  as  John  Danz  designates. 

Contraiy  to  taxpayer's  asseiiion.  there  is  no  long 
line  of  decisions  applying  ultimate  destination  as  the' 
sole  test  of  exemption.    Boche's  Beach,  Inc.  v.  Coiv- 
missioner,  96  F.  2d  776  (C.A.  2d),  the  supposed  ori::!- 
nator  of  that  theoiy,  and  JVilliughaw  v.  Home  Oil  Mill.  ' 
181  F.  2d  9  (C.A.  5th),  certiorari  denied,  340  U.  S.  852. 
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held  only  that  a  corporation  which  was  an  operating 
niedinm  of  an  exempt  organization  was  exempt.  In 
effect,  those  decisions  attributed  the  functional  chari- 
table activities  of  the  parent  to  the  subsidiary,  as  this 
Court  appears  also  to  have  done  in  Squire  v.  Students 
Book  Corp.,  191  F.  2d  1018.  In  the  present  case  there 
is  no  basis  for  attributing  any  functional  charitable 
activity  to  taxpayer.  The  recent  decisions  in  C.  F. 
Mueller  Co.  v.  Commissioner,  190  F.  2d  120  (C.A.  3d), 
and  Sico  Co.  v.  United  States,  102  F.  Supp.  197  (C. 
Cls.),  are  the  only  decisions  wdiich  may  be  said  to  sup- 
port application  of  ultimate  destination  as  the  sole  test 
of  exemption.  Those  decisions  are  contrary  to  this 
Court's  decision  in  Bear  Guleh  Water  Co.  v.  Commis- 
sioner, 116  F.  2d  975,  certiorari  denied,  314  U.  S.  652, 
and  to  United  States  v.  Commuyiity  Serviees,  189  F.  2d 
421  (C.A.  4th),  certiorari  denied,  342  U.  S.  932,  and 
Stanford  University  Book  Store  v.  Helvering,  83  F. 
2d  710  (C.A.D.C).  See  also,  Mahee  Petroleum  Corp. 
V.  United  States  (C.A.  5th),  decided  April  17,  1953 
(1953P-H,  par.  72,474). 

For  a  number  of  reasons  it  is  clear  that  Section  101 
(6)  does  not  exempt  a  trust  to  which  no  functional 
charitable  activity  can  even  be  attributed.  The  fact 
that  the  trust  fund  is  ultimately  destined  only  for 
exempt  organizations  means  no  more  than  that  the  trust 
fulfills  the  requirement  of  Section  101  (6)  that  no  part 
of  its  net  earnings  inure  to  any  private  individual. 
Section  101  (6)  also  requires  that  the  trust  be  "or- 
ganized and  operated  exclusively  for  *  *  *  chari- 
table *  *  *  purposes,"  which,  unless  meaningless, 
is  a  functional  requirement.  That  Congress  intended 
it  as  a  functional  requirement  is  evident  from  considera- 
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tion  of  subdivision  (14)  of  Section  101,  which  alone 
relates  to  exemption  on  the  basis  of  destination  of 
income;  Section  162  (a),  which  provides  an  unlimited 
deduction  (as  distinguished  from  exemption)  by  reason 
of  the  destination  of  trust  income  but  restricts  the 
deduction  to  amounts  paid  or  permanently  set  aside 
during-  the  taxable  years  for  pa^Tuent  to  charity;  the 
legislative  intent  reflected  in  1935  when  the  language 
of  Section  101  (6)  was  adopted  in  Section  811  (b)(8) 
of  the  Social  Security  Act;  and  the  legislative  intent 
and  understanding  as  reflected  in  the  Revenue  Act  of 
1950.  By  Section  301  of  the  1950  Act  Congress  taxed 
the  "imrelated  business  net  income"  of  exempt  organi- 
zations, defined  as  income  from  any  trade  or  business 
not  substantially  related,  aside  from  "the  use  it  makes 
of  the  profits  derived",  to  the  exercise  or  performance 
of  the  charitable  "purpose  or  function  constituting  the 
basis  for  its  exemption  under  section  101".  There  i> 
no  excuse  for  not  apphing  this  clear  reflection  of  the 
Congi'essional  intent  to  Section  101  (6),  for  the  section 
was  not  changed  by  the  1950  Act. 

Taxpayer  was  not  oi:>erated  "exclusively"  for  chari- 
table purposes,  as  required  for  exemption  under  Sec- 
tion 101  (6).  Viewing  its  purposes  most  liberally  and 
assuming  that  a  functional  charitable  activity  is  un- 
necessary for  exemption,  it  had  two  purposes — the  con- 
duct of  business  enterprises  for  i)rofit  and  the  con- 
tribution of  the  trust  funds  to  charity — one  of  whicli 
was  charitable  and  one  not.  Section  302  (a)  of  the 
1950  Act  provided  that,  for  years  prior  to  1951,  an 
organization  is  not  to  be  denied  exemption  if  its  busi- 
ness income  is  substantially  related  to  the  exercise  of 
its  functional  charitable  activities — which  clearly  im- 
plies that  exemption  is  to  be  denied  in  the  converse 
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situation.  That  indeed  was  the  implied  Congressional 
intent  from  the  consistent  reenaetmeut  of  Section  101 
(6)  despite  long-standing:  Treasury  Regulations  to 
the  effect  that  exemption  is  not  even  to  be  accorded  a 
religious  organization  which  also  manufactures  and 
sells  articles  to  the  public  for  protit.  The  decisions 
which  have  accorded  exemption  to  an  organization  de- 
spite the  fact  that  it  was  engaged  in  the  operation  of 
an  unrelated  trade  or  business,  including  Boche's  Beach, 
are  contrary  to  several  decisions,  including  this  Court's 
decision  in  Bear  Gulch  Water  Co.  and  the  Supreme 
Court's  decision  in  Trinidad  v.  Sagrada  Orden,  263 
U.  S.  578. 

2.  Section  162  (a)  of  the  Code  allows  an  unlimited 
deduction  for  any  part  of  the  trust  income  which,  pur- 
suant to  the  trust  instriunent  creating  the  trust,  was 
during  the  taxable  years  paid  or  permanently  set  aside 
for  pa^Tiient  to  exempt  organizations  or  which  is  to  be 
used  directly  by  the  trust  for  charitable  purposes. 
Xone  of  the  instant  trust  income  was  to  be  used  directly 
by  the  trust  for  charitable  purposes,  for  the  trust  was 
not  organized  or  operated  to  engage  in  any  functional 
charitable  activity.  The  amounts  of  trust  income 
actually  paid  out  during  the  taxable  years  to  exempt 
organizations  pursuant  to  John  Danz's  designation 
have  been  allowed  as  deductions.  Taxpayer  is  there- 
fore entitled  to  additional  deductions  only  for  trust 
income  which,  pursuant  to  the  trust  instrument,  was 
during  the  taxable  years  permanently  set  aside  for 
payment  to  exempt  organizations.  As  the  Tax  Court 
held,  none  of  taxpayer's  income  was  so  permanently 
set  aside. 

The  trustees  did  not  permanently  set  aside  any  of  the 
trust  income  during  the  taxable  years  and  there  is  no 
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merit  in  taxpayer's  contention  that  the  trust  instru- 
ment itself  did.  Aside  from  the  trust  income  actually 
l^aid  to  exempt  organizations  during  the  taxable  years, 
the  trust  instrument  required  only  that  the  trust  fund 
remaining  at  John  Danz's  death  be  paid  to  such  exempt 
organizations  as  he  directed  in  his  will.  In  the  mean- 
time the  trustees  were  authorized  to  use  the  trust  in- 
come in  carrying  on  any  trade  or  business,  for  specula- 
tive investments,  etc.,  and  all  or  a  part  of  it  might  be 
lost  and  never  go  to  any  exempt  organization.  It  is 
well  settled  that,  when  the  trust  instrument  authorizes 
a  use  of  the  trust  income  which  gives  rise  to  a  possibility 
that  it  will  not  go  to  an  exempt  organization,  the  in- 
come is  not  during  the  taxable  years  permanently  set 
aside  for  pajmient  to  charity. 

Taxpayer's  miscellaneous  contentions  are  without 
merit.  This  is  not  a  case  where  the  trust  instrument 
simply  permitted  investment  of  income  required  to  be 
permanently  set  aside  for  charity.  Nor  does  Section 
23  (o),  allowing  a  different  charitable  deduction  to  indi- 
viduals, have  any  bearing  on  an  interpretation  of  Sec- 
tion 162  (a),  which  is  stated  to  allow  a  charitable  deduc- 
tion to  trusts  in  lieu  of  that  allowed  individuals  under 
Section  23  (o).  That  business  income  is  deductible 
under  Section  162  (a)  is  no  aid  to  taxpayer.  The  con- 
trolling fact  is  that  no  part  of  the  trust  income  from  any 
source  was  during  the  taxable  years  j^ermanently  set 
aside  for  pa>Tiient  to  charity. 

3.  The  tiling  of  Forms  990  by  taxpayer  did  not  start 
the  running  of  the  three-year  limitations  period  under 
Section  275  (a)  for  the  assessment  of  income  taxes  so  as 
to  bar  the  deficiencies  for  1913,  1944  and  1945.  Section 
302  (b)  of  the  Revenue  Act  of  1950  provides  when,  for 
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years  prior  to  1951,  Forms  990  will  start  the  running  of 
the  limitations  period.  That  statute  excludes  tax- 
l)ayer's  Forms  990. 

Tlie  Forms  990  taxpayer  filed  for  1943,  1914  and  1945 
were  not  returns  required  to  be  filed  by  Section  54  (f), 
let  alone  substitutes  for  income  tax  returns.  Under 
Section  142  (a)  and  the  pertinent  Regulations,  taxpayer 
was  required  to  file  fiduciary  income  tax  returns  on 
Form  1041  until  it  established  to  the  satisfaction  of  the 
Commissioner  that  it  was  tax-exempt.  The  Regulations 
set  forth  the  information  required  to  establish  a  claim 
of  exemption.  Along  with  such  information,  the  claim- 
ant is  to  file  one  Form  990  covering  its  business  for  the 
preceding  year.  In  1943, 1944  and  1945  taxpayer  neither 
filed  Forms  1041  nor  claimed  exemption.  Had  it 
claimed  exemption  beginning  in  1943,  it  would  only  have 
been  required  hy  the  Regulations  to  file  a  Form  990  for 
1942,  the  year  immediately  preceding  the  taxable  years. 
Taxpayer  claimed  exemption  for  the  first  time  in  1946, 
when  it  filed  Forms  990  for  1943,  1944  and  1945  along 
with  an  affidavit  designed  to  establish  exemption.  Since 
it  was  denied  exemption,  the  Forms  990  could  not  pos- 
sibly constitute  "returns"  required  to  be  filed  by  Sec- 
tion 54  (f),  which  requires  annual  information  returns 
only  of  exempt  organizations.  Taxpayer  is  simply  seek- 
ing to  take  advantage  of  its  own  disregard  of  Section 
142  (a)  and  the  Regulations. 

Even  if  the  Forms  990  had  constituted  returns  re- 
quired to  be  filed  by  Section  54  (f),  they  would  not  have 
been  sufficient  to  start  the  running  of  the  statute  of  limi- 
tations as  to  income  taxes.  They  could  not  be  considered 
as  substitutes  for  income  tax  returns  on  Form  1041 
unless  they  contained  all  the  data  necessary  for  the 
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computation  and  assessment  of  income  taxes  and  fur- 
nished that  information  with  the  uniformity,  complete- 
ness and  arrangement  of  an  income  tax  return.  They 
did  not  do  so. 

ARGUMENT 


The  Trust  Was  Not  "Organized  and  Operated  Exclusively  for 
*  *  *  Charitable  *  *  *  Purposes"  Within  the  Mean- 
ing of  Section  101(6)  of  the  Internal  Revenue  Code  and 
Therefore  Is  Not  Exempt  from  Tax 

A.  Preliminary 

For  the  John  Danz  Charitable  Trust  to  be  exempt 
from  tax  under  Section  101  (6)  of  the  Internal  Eevenue 
Code  (Appendix,  infra)  not  only  must  no  part  of  its  net 
earnings  inure  to  the  benefit  of  any  private  individual 
but  it  must  be  a  foundation  "organized  and  operated 
exclusively  for  *  *  *  charitable  *  *  *  23urposes". 
It  meets  the  requirement  that  no  part  of  its  net  earnings 
inure  to  any  private  individual,  because  the  trust  fund 
is  payable  only  to  exempt  organizations,  but  it  is  simply 
by  reason  of  that  fact  that  the  trust  contends  that  it 
meets  the  additional  requirement  that  it  be  "organized 
and  operated  exclusively  for  *  *  *  charitable  *  *  * 
purposes". 

The  trust  was  not  created  to  carry  on  any  functional 
charitable  activity,  did  not  do  so,  and  was  in  no  way  re- 
lated to  any  exempt  organization  which  did.  As  the  Tax 
Court  found  (R.  110),  the  trust  was  created  on  De- 
cember 31,  1942,  by  John  Danz  and  his  wife  "for  the 
purpose  of  making  and  supi)lying  money"  to  charitable 
organizations  concerned  with  educating  the  people  with 
respect  to  an  acceptable  common  philosophy.    Disposi- 
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tion  of  trust  funds  was  not  so  limited,  however.  Trust 
funds  could  be  paid  to  any  exempt  organization,  and  in 
such  amounts  as  John  Danz,  one  of  the  grantors,  desig- 
nated. Trust  funds  were  in  fact  paid  to  a  number  of  un- 
related exempt  organizations,  including  the  Red  Cross, 
March  of  Dimes,  American  Cancer  Society,  and  Boys' 
Town.  (See  R.  39,  76-77.)  The  trustees  were  given 
broad  powers  over  the  trust  property,  including  the 
power  to  carry  on  any  trade  or  business  on  behalf  of  the 
trust  estate  and  to  use  funds  or  property  of  the  trust 
estate  in  such  trade  or  business.  The  trust  did  in  fact 
engage  in  business,  the  operation  of  the  Savoy  Hotel 
and  three  candy  stores.  Its  sole  claim  to  exempt  status 
under  Section  101  (6)  is  that  during  the  lifetime  of 
John  Danz  trust  funds  are  to  be  paid  only  to  such  ex- 
empt organizations  as  he  designates  and  at  his  death  the 
remainder  is  to  be  paid  to  such  exempt  organizations  as 
he  designates  in  his  will. 

The  case  thus  presents  for  decision  the  question 
whether  the  trust  is  exempt  from  tax  under  Section  101 
(6)  solely  by  reason  of  the  ultimate  destination  of  its 
profits  and  property.  In  Squire  v.  Students  Book  Corp., 
191  F.  2d  1018, 1020,  this  Court  stated  that  it  had  "itself 
made  no  definite  pronouncement  on  the  subject".  In 
that  decision  the  Court  also  stated  that  most  of  the 
courts  confronted  with  the  problem  "appear"  to  have 
applied  the  "  'ultimate  destination'  test"  (p.  1020)  and 
taxpayer  assumes  that  there  is  a  "long  line  of  cases  sup- 
porting" the  view  that  exemption  under  Section  101 
(6)  "is  determined  by  the  destination  of  the  income" 
(Br.  21).  Actually,  that  is  not  true,  as  we  shall  show. 
Even  Roche's  Beach,  Inc.  v.  Commissioner,  96  F.  2d  776 
(C.A.  2d),  the  supposed  originator  of  the  ultimate  desti- 
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nation  theory,  is  distinguishal)le  from  the  instant  case. 
United  States  v.  Community  Services,  189  F.  2d  421 
(C.A.  4th),  certiorari  denied,  342  U.  S.  932,  and  Mahee 
Petroleum  Corp.  v.  United  States  (C.A.  5th),  decided 
April  17, 1953  (1953  P-H,  par.  72,474),  are  directly  con- 
trary to  any  idea  that  the  ultimate  destination  of  income 
is  the  sole  test  of  exemption  under  Section  101  (6). 
Even  this  Court's  own  decision  in  Bear  Gidch  Water 
Co.  V.  Commissioner,  116  F.  2d  975,  certiorari  denied, 
314  U.  S.  652,  is  inconsistent  with  any  such  idea. 

B.  Ultimate  destination  of  income  has  not  been  estab- 
lished or  even  generally  accepted  hy  the  courts  as 
the  sole  test  of  exemption 

It  was  only  in  the  recent  cases  of  C.  F.  Mueller  Co.  v. 
Commissioner,  190  F.  2d  120  (C.A.  3d),  and  Sico  Co.  v. 
United  States,  102  F.  Supp.  197  (C.  Cls.)  (which  are 
contrary  to  United  States  v.  Community  Services,  supra, 
and  inconsistent  with  Mahee  Petroleum  Corp.  v.  United 
States,  supra)  that  ultimate  destination  of  income  was 
applied  as  the  sole  test  of  exemption  under  Section  101 
(6).  Ironically,  those  decisions  applied  that  test  under 
the  mistaken  notion  that  it  was,  as  the  Third  Circuit 
called  it  in  Mueller  (p.  121),  "established  rationale". 

To  apply  ultimate  destination  of  income  as  the  sole 
test  of  exemption  under  Section  101  (6)  means  that  (1) 
an  organization  is  considered  to  have  a  charitable  pur- 
pose even  though  it  does  not  itself  carry  on  any  func- 
tional charitable  activity  and  is  not  even  related  to  an 
organization  which  does  and  (2)  that  such  an  organiza- 
tion may  be  considered  to  be  operated  "exclusively"  for 
charitable  purposes  even  though  it  carries  on  a  trade  or 
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business  for  profit.''  IMost  of  the  decisions  cited  in 
Mueller  for  such  an  ''established  rationale"  do  not  in 
fact  support  it.  Trinidad  v.  Sagrada  Orden,  263  U.  S. 
578,  the  leading  case,  held  tliat  an  organization  which 
was  itself  engaged  in  carrying  on  religious,  charita])le 
and  educational  activities  was  "operated  exclusively" 
for  those  purposes  even  though  it  received  negligible 
profits  from  transactions  in  wine,  chocolate  and  other 
articles  which,  instead  of  having  financial  gain  as  their 
end  and  amounting  to  a  trade  or  business,  were  merely 
incidental  to  the  organization's  religious,  charitable  and 
educational  activities.  Four  of  the  other  cases  cited  in 
Mueller  were  also  cases  in  which  the  taxpayer-organiza- 
tion was  itself  engaged  in  a  functional  charitable  ac- 
tivity. Dehs  Memorial  Badio  Fund  v.  Commissioner, 
148  F.  2d  948  (C.A.  2d)  ;  Bohemian  Gymnastic  Ass'n 
Sokol  of  City  of  N.Y.  v.  Higgins,  147  F.  2d  774  (C.A. 
2d)  ;  Commissioner  v.  Orton,  173  F.  2d  483  (C.A.  6th)  ; 
Commissioner  v.  Battle  Creek,  126  F.  2d  405  (C.A.  5th). 
In  all  of  those  cases  except  Dehs  Memorial  Radio  Fund 
the  taxpayer's  commercial  activity  w^as  incidental  to  its 
charitable  activity,  as  in  Trinidad.  In  Dehs  Memorial 
Radio  Fund  the  commercial  activity,  consisting  of  ac- 
cepting radio  advertising,  was  not  merely  incidental  to 
the  taxpayer 's  charitable  activity  but  on  the  other  hand 
was  related  to  it  and  was  necessary.  Universal  Oil 
Products  Co.  V.  Campbell,  181  F.  2d  451  (C.A.  7th), 
certiorari  denied,  340  U.  S.  850,  also  cited  in  Mueller, 


^  For  convenience,  throughout  this  brief  we  shall  refer  to  Section 
101(6)  as  relating  only  to  charitable  organizations.  The  section  of 
course  covers  organizations  organized  and  operated  for  religious, 
charitable,  scientific,  literary,  or  educational  purposes,  or  for  the 
prevention  of  cruelty  to  children  or  animals. 
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opposes  rather  than  supports  the  theory  that  ultimate 
destination  of  income  is  alone  controlling/' 

There  are  really  only  four  decisions  (Roche's  Beach, 
Inc.  V.  Commissioner,  supra;  WiUingham  v.  Home  Oil 
Mill,  181  F.  2d  9  (C.A.  5th),  certiorari  denied,  340  U.  S. 
852;  C.  F.  Mueller  Co.  v.  Commissioner,  supra;  Sico  Co. 
V.  United  States,  supra)  which  even  api)ear  to  accord 
exemj^tion  to  an  organization  solely  because  of  the  ulti- 
mate destination  of  its  income.  As  will  be  shown  shortlv, 
Boche's  Beach  and  Home  Oil  Mill  do  not  actually  do  so. 

All  four  decisions  misinterpret  and  misapply  Trijii- 
dad  V.  Sagrada  Orden,  supra,  and  are  essentially  in 
conflict  with  this  Court's  decision  in  Bear  Gulch  Water 
Co.  V.  Commissioner,  supra,  and  with  the  followins:: 
Stanford  University  Book  Store  v.  Helvering,  83  F.  2d 
710  (C.A.  D.C.)  ;  Universal  Oil  Products  Co.  v.  Camp- 
hell,  supra;  United  States  v.  Community  Services, 
supra;  cf.  Gagne  v.  Hanover  Water  Works  Co.,  92  F. 
2d  659  (C.A.  1st).  The  four  decisions  are  also  in  con- 
flict with  decisions  holding  that  even  an  organization 
which  itself  carries  on  a  charitable  activity  is  not  ex- 
empt if  it  has  an  additional  purpose  which  is  not  chari- 
table. See,  e.g..  Better  Business  Bureau  v.  United 
States,  326  U.  S.  279;  Smyth  v.  California  State  Auto- 
mobile Ass'n,  175  F.  2d  752  (C.A.  9th),  certiorari  de- 
nied, 338  U.  S.  905 ;  Chattanooga  Auto.  Club  v.  Commis- 
sioner, 182  F.  2d  551  (C.A.  6th).  As  the  Fourth  Circuit 
recognized  in  Community  Services  (p.  428),  a  great 
number  of  cases  can  be  cited  in  which  both  the  decisions 


•''  Mueller  also  cited  old  Tax  Court  decisions  in  support  of  the 

"established  rationale".     Actually,  as  the  Tax  Court  stated  in  the 

present  case   (R.  119-120),  it  has  in  recent  years  adhered  to  the 
opposite  view. 
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and  views  expressed  are  so  varied  and  divergent  as  to  be 
irreconcilable. 

C.  Even  Roche's  Beach  and  Home  Oil  Mill  did  not  ac- 
cord exemption  sold//  on  fJic  Ixtsis  of  ultimate 
destination  of  income;  neither  decision  supports 
exemption  of  a  trust  which,  in  addition  to  not 
carrying  on  any  functional  charitable  activity 
itself,  is  in  no  way  related  to  any  exempt  organi- 
zation 

Roche's  Beach  is  the  forerunner  of  and  supposed 
authority  for  Home  Oil  Mill,  Mueller  and  Sico  Co.  Ac- 
tually, Roche's  Beach  and  Home  Oil  Mill  are  distin- 
guishable from  Mueller  and  Sico  Co. 

In  Roche's  Beach  (in  which  Judge  Learned  Hand 
dissented)  the  corporation  held  to  be  exemx:»t  was  one 
which  the  court  stated  (p.  776)  — 

was  organized  by  Edward  Eoche  shortly  liefore  his 
death  for  the  purpose  of  l)eing  the  medium  through 
which  a  charitable  foundation  created  by  his  will 
[and  holding  all  of  the  stock  of  the  corporation] 
could  operate  his  property  and  collect  the  income 
therefrom  after  his  death.  *  *  * 

The  court's  conclusion  that  "As  a  question  of  fact,  it 
seems  clear  that  the  corporation  was  organized  and 
operated  exclusively  for  charitable  purposes"  was 
based  on  three  facts — that  the  proceeds  from  the  corpo- 
ration's activities  were  turned  over  to  the  charitable 
foundation  established  by  Roche's  will,  that  (p.  778)  — 

The  Board  made  a  finding  that  Roche  organized 
the  corporation  for  the  purpose  of  being  the  me- 
dium tlu'ougli  whicli  this  foundation  could  operate 
the  property  and  collect  income  after  his  death.  *  *  * 
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and  that  Roche's  will  referred  to  the  corporation  and 
made  manifest  that  the  income  produced  by  the  corpo- 
ration could  not  be  used  for  other  than  charitable  pur- 
poses without  a  iDerversion  of  the  testamentary  trust. 
The  court  stated  that  a  corporation  "organized  and 
operated  exclusively  for  *  *  *  charitable  *  *  - 
IDurposes"  does  not  mean  that  to  come  within  the  ex- 
emption a  corporation  may  not  conduct  business  ac- 
tivities for  xDrofit  and  that  "The  destination  of  the  in- 
come is  more  significant  than  its  source."  (P.  778.)  The 
court  then  went  on  to  hold  that  the  exemption  should 
not  be  denied  the  corj^oration  merely  because  it  did  not 
itself  i3erform  a  charitable  function.  In  Home  Oil  Mill, 
where  the  stock  of  the  taxpayer-corporation  was  be- 
queathed to  a  charitable  trust  and  the  corporation  was 
stated  to  have  been  reorganized  to  exist  solely  and  ex- 
clusively for  religious,  charitable  and  educational  pur- 
poses, the  Fifth  Circuit  recognized  what  Roche's  Beach 
had  really  held.    The  court  there  stated  that  (p.  10)  — 

If  it  is  possible  for  a  religious,  charitable,  and  edu- 
cational trust  to  operate  an  industry  through  a 
corporate  agency,  and  be  exempt  under  Section  101 
(6)  of  Title  2G  U.S.C.A.,  the  appellant  is  entitled 
to  such  exemption. 

and,  on  the  authority  of  Roche's  Beach  and  Trinidad  v. 
Sagrada  Ordcn,  supra,  held  the  corporation  to  be  ex- 
empt." In  the  very  recent  case  of  Mahc  Petroleum  Corp. 
v.  United  States,  decided  April  17, 1953  (1953  P.H.,  par. 
72,473),  the  Fifth  Circuit,  which  decided  Home  Oil  Mill, 
denied  exemption  to  a  corporation  whose  profits  were 


The  decision  was  also  placed  on  the  ground  of  equitable  estoppel. 
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all  i)aya])le  to  a  ('liarital)lo  foiiiidatioii  and  whose  stock 
was  even  owned  by  the  charitable  foundation. 

Neither  Boclic's  Bcarli  nor  Home  Oil  Mill  stated  that 
the  coi'poration  invoh'ed  was  "organized  and  operated 
exclusively"  for  (charitable  purposes  simply  because  its 
income  was  payable  to  an  exempt  organization.  In  fact, 
in  Roche's  Beach  the  Second  Circuit  stated  that  "The 
destination  of  income  is  more  significant  than  its  source" 
(p.  778),  rather  than  that  the  destination  of  income  is 
conclusive  as  to  the  right  to  exemption.  That  the  Fifth 
Circuit  does  not  regard  its  Home  Oil  Mill  decision  as 
authority  for  the  proposition  that  the  charitable  des- 
tination of  income  is  sufficient  of  itself  to  support 
exemption  is  evident  from  its  recent  Mahee  Petroleum 
Corp.  decision,  in  which  the  court  relied  upon  this 
Court's  Bear  Gulch  Water  Co.  decision  and  Universal 
Oil  Products  Corp.  v.  Camphell,  supra.  The  decisions 
in  both  Roche's  Beach  and  Home  Oil  Mill  obviously  re- 
sulted in  large  part  from  the  fact  that  in  each  instance 
the  corporation  involved,  although  a  separate  entity, 
was  intended  to  be  and  was  an  operating  medium  for 
an  exempt  organization  which  owned  all  its  stock.  What 
the  courts  there  really  did  was  to  consider  a  charitable 
trust  and  its  operating  medium  as  one,  attributing  to 
the  operating  medium  the  functional  charitable  pur- 
poses of  the  exempt  charitable  trust.  This  Court  ap- 
parently did  the  same  thing  in  Squire  v.  Students  Book 
Corp.,  supra,  where  there  was  some  factual  basis  for 
doing  so. 

Conversely,  exemption  has  been  denied  because  of  the 
lack  of  such  a  relationship.  Stanford  University  Book 
Store  V.  Helvering,  supra,  involved  a  cooperative  asso- 
ciation organized  for  the  purpose  of  carrying  on  a  gen- 
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era!  mercantile  business  for  the  accommodation  of  the 
students  and  faculty  of  Leland  Stanford  Junior  Uni- 
versity. The  Court  of  Appeals  for  the  District  of 
Columbia  there  stated  (p.  712)  : 

We  think  that  the  record  conclusively  shows  that 
the  association  is  not  "a  corporation  organized  and 
operated  exclusively  for  educational  ]:)urposes. ' '  It 
must  l:»e  remembered  that  the  association  is  not,  in 
contemplation  of  law,  a  division  or  part  of  the 
university.  The  university  as  such  does  not  own 
any  interest  in  the  association,  is  not  responsible 
for  its  debts,  is  not  entitled  to  any  part  of  its  earn- 
ings, and  takes  no  part  in  conducting  and  manag- 
ing its  affairs.  The  two  institutions  are  separate 
legal  entities  and  therefore  the  attributes  of  the 
tinivcrsitij  cannot  he  attributed  to  the  association, 
nor  can  the  latter  claim  to  be  an  educational  insti- 
tution *  *  *.     *  *  *  (Italics  supplied.) 

In  the  present  case  (as  was  also  true  in  Mueller  and 
Sico  Co.)  there  is  no  basis  for  attributing  functional 
charitable  purposes  to  the  trust.  There  is  no  relation- 
ship between  the  trust  and  any  exempt  organization 
or  between  the  trust's  activities  and  those  of  any  ex- 
empt organization.  All  we  have  is  a  trust  whose  profits 
and  property  are  ultimately  to  be  contributed  to  such 
charities  as  John  Danz,  one  of  the  grantors,  may  desig- 
nate. No  specific  charitable  organization  has  a  right 
to  receive  any  portion  of  the  trust  fund  at  any  time; 
the  trust's  contributions  to  exempt  organizations,  to  be 
made  at  John  Danz's  direction,  are  not  even  limited  to 
any  particular  type  of  exemx^t  organization.  Roche's 
Beach  and  Home  Oil  Mill  do  not  support  exemption 
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in  such  a  case.    Here,  as  the  Fourth  Circuit  stated  in 
Community  Services  (p.  425) : 

For  tax-exemption  purposes,  the  charitable  na- 
ture of  the  distributees  of  its  income  cannot  be  at- 
tributable to  the  taxpayer.  *  *  * 

1).  Exempt  ion  must  he  denied  in  a  case  tvliere,  as  here, 
no  functional  churitahle  activity  can  even  he  at- 
tributed to  the  trust 

Mueller  and  Sico  Co.  are  the  only  decisions  (so  far 
as  we  are  aware)  which  hold  an  organization  to  be  ex- 
emi)t  from  tax  solely  because  of  the  ultimate  destination 
of  its  profits.  '  In  neither  of  those  cases,  unlike  Boche's 
Beach'  and  Home  Oil  Mill,  was  the  organization  involved 
an  operating  medium  of  an  exempt  organization 
through  stock  ownership  or  otherwise  (although  Muel- 
ler was  later  to  become  one),  and  there  was  thus  no 
basis  for  attributing  functional  charitable  activities  to 
the  organization.  A  functional  charitable  activity  is  a 
condition  to  exemption  under  Section  101  (6),  as  we 
shall  now  show.  The  statute  does  not  exempt  an  organ- 
ization, like  the  instant  trust,  to  which  functional  chari- 
table activities  cannot  even  be  attributed.^ 

1.  Section  101  (6)  provides  three  general  conditions 

to  exemption.    Two  of  them  are  that  the  organization 

be   "organized   and   operated   exclusively   for   *    *    * 

charitable  *  *  *  purposes"  (which  can  be  broken  down 

into  two  requirements,  organization  and  operation  foi 

charitable  purposes   (Universal  Oil  Products  Co.  v. 

'^  The  Government's  failure  to  petition  for  a  writ  of  certiorari  in 
those  cases  should  not  be  taken  as  indicating  approval  of  the  de- 
cisions. 

^  So  far  as  the  instant  case  is  concerned,  it  is  academic  whether 
or  not  it  is  proper  to  ignore  the  separate  entity  of  an  operating 
medium  of  an  exempt  corporation  and  attribute  to  it  the  functional 
charitable  activities  of  the  exempt  organization. 
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Camphell,  supra,  p.  457)  and  that  "no  part  of  the  net 
earnings  of  ^Yhich  inures  to  the  benefit  of  any  private 
shareholder  or  individual".  The  instant  trust  fulfills 
the  second  requirement,  since  its  profits  may  be  paid 
only  to  exempt  organizations.  But  it  is  on  the  basis 
of  that  fact  alone — the  fulfillment  of  the  second  re- 
quirement— that  the  trust  is  claiming  exemption.  Obvi- 
ously, it  nuist  also  meet  the  first  requirement  and  cer- 
tainly Congress  did  not  intend  that  requirement  to  be 
meaningless,  as  being  fulfilled  by  meeting  the  second 
requirement.  The  first  requirement — that  the  organi- 
zation be  "organized  and  operated  exclusively  for 
*  *  *  charitable  "  *  *  purposes" — is  clearly  a  func- 
tional requirement.  United  States  v.  Community  Serv- 
ices, supra;  Bear  GuJcJi  Water  Co.  v.  Commissioner, 
supra;  Universal  Oil  Products  Co.  v.  CampheU,  supra; 
cf.  Gagne  v.  Hanover  Water  Works,  supra;  Sun-Herald 
Corp.  V.  Duggan,  160  F.  2d  475  (C.A.  2d).  As  stated 
in  Community  Services  (p.  425) — 

The  corporation  earning  the  income  and  claiming 
the  exemj^tion,  rather  than  the  recipients  of  the 
income,  must  be  organized  and  operated  exclu- 
sively for  charitable  purposes. 

2.  Such  a  construction  of  Section  101  (6)  is  con- 
firmed by  subdivision  (14)  of  Section  101  (Aj^jpendix, 
infra).  In  that  subdivision  Congress  addressed  itself 
to  situations  in  which  a  corporation,  which  does  not 
itself  qualify  for  exemption  under  subdivision  (6)  or 
one  of  the  other  subdivisions  of  that  section,  dedicates 
its  income  to  another  organization  which  does  qualify. 
Section  101  (14)  exempts  from  tax  the  following: 

Corporations  organized  for  the  exclusive  purpose 
of  holding  title  to  property,  collecting  income  there- 
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from,  and  turning  over  the  entire  amount  thereof, 
less  expenses,  to  an  organization  which  itself  is 

exempt  from  the  tax  imposed  by  this   chapter; 

*  *  * 

Thus,  Congress  was  fully  aware  of  the  possibility  that 
the  net  earnings  of  an  organization  which  is  not  itself 
organized  and  operated  exclusively  for  exempt  pur- 
poses might  be  destined  for  other  organizations  which 
were  so  organized  and  ojDerated,  such  as  an  exempt 
church  or  university.  Yet  it  saw  fit  to  limit  the  exemp- 
tion in  such  cases  to  corporations  and  only  to  those 
whose  function  was  that  of  "holding  title  to  property, 
collecting  income  therefrom,  and  turning  over  the  entire 
amount  thereof,  less  expenses",  to  exempt  organiza- 
tions. When  Section  101  (14)  is  read  together  with 
Section  101  (6),  as  it  must  be  (Better  Business  Bureau 
V.  United  States,  supra;  Keystone  Automobile  Club 
V.  Commissioner,  181  F.  2d  402  (C.A.  3d)),  it  is  mani- 
fest that  Congress  intended  to  accord  tax  exempt  status 
to  an  organization  on  the  basis  of  its  own  purposes 
and  activities,  not  those  of  the  recipients  of  its  income, 
except  in  one  type  of  situation — where  a  corporation 
serves  merely  as  a  holding  and  collecting  medium  for 
exempt  organizations. 

As  the  Fourth  Circuit  stated  in  Community  Services 
(p.  425)  : 

Had  Congress  intended  to  accord  tax  exempt 
status  to  a  corporation,  regardless  of  the  nature 
of  its  own  activities,  solely  because  its  profits  are 
distributed  to  exempt  organizations,  it  would  have 
been  an  easy  matter  to  say  this,  simply  and  clearly. 

Instead,  in  Section  101  (14)  Congress  carefully  circum- 
scribed the  exemption  of  distributing  organizations  by 
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exempting  only  corporations  whose  exclusive  purpose  is 
of  "holding  title  to  property,  collecting  income  there- 
from, and  turning  over  the  entire  amount  thereof,  less 
expenses"  to  exempt  organizations. 

To  construe  Section  101  (6)  as  exempting  any  organ- 
ization whose  income  is  destined  for  exempt  organiza- 
tions is  to  render  meaningless  the  express  limitations 
contained  in  Section  101  (14) .  Unless  the  requirements 
of  Section  101  (14)  are  to  be  discarded  as  sheer  sur- 
plusage, the  conclusion  is  inescapable  that  organiza- 
tions engaged  in  ordinary  business  activities  are  not 
entitled  to  exemption  under  Section  101  (6)  merely 
because  their  profits  inure  to  the  benefit  of  exempt  or- 
ganizations. See  Bear  Gulch  Water  Co.  v.  Commis- 
sioner, 116  F.  2d  975  (C.A.  9th),  certiorari  denied,  314 
U.  S.  652 ;  Gagne  v.  Hanover  Water  Works  Co.,  92  F. 
2d  659  (C.A.  1st)  ;  and  Universal  Oil  Products  Co.  \. 
Campbell,  181  F.  2d  451  (C.A.  7th),  certiorari  denied, 
340  U.S.  850.  As  Judge  Learned  Hand  stated  in  his 
dissenting  opinion  in  Roche's  Beach  (p.  779)  — 

It  is  possible  that,  if  subdivision  14  had  not  been 
added  to  section  103,  26  U.S.C.A.,  §  103  (14)  and 
note,  we  ought  to  have  read  subdivision  6,  26 
U.S. C.A.  §  103  (6)  note,  to  comprise  companies  all 
of  whose  profits  go  to  one  of  the  purposes  therein 
described,  although  Trinidad  v.  Sagrada  Orden, 
263  U.S.  578,  *  *  *  gives  no  color  to  such  an  inter- 
pretation; rather  the  reverse,  for  the  business  in- 
come of  the  taxpayer  was  there  very  trifling.  *  *  * 
But  subdivision  14  precludes  any  such  reading. 
Obviously,  as  to  all  other  subdivisions  it  meant  that 
a  subsidiary  should  not  be  exempted  merely  because 
its  parent  was  exempt ;  that  was  indeed  one  condi- 
tion, but  the  subsidiary  must  also  confine  its  activi- 
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ties  to  the  mere  receipt  of  income.  *  *  *  The  pur- 
pose of  subdivision  14  was  to  tax  all  business 
income,  however,  destined,  unless  the  company  was 
really  not  in  business  at  all.  *  *  * 

It  should  particularly  be  noted  that  the  meaning  of 
subdivision  (14) — that  "a  subsidiary  should  not  be 
exempted  merely  because  its  parent  was  exempt" 
(italics  supplied) — goes  even  further  than  is  required 
in  the  present  case,  where  we  have  no  subsidiary  and 
parent,  and  that  Judge  Hand  was  interpreting  the 
majority  decision  in  Roche's  Beach  for  what  it  was — 
a  holding  that  a  subsidiary  was  exempt  because  its 
parent  was  exempt. 

3.  That  Congress  did  not  intend  to  accord  tax  exemp- 
tion to  a  trust  merely  because  its  income  is  ultimately 
destined  for  exempt  organizations  is  confirmed  by  Code 
Section  162  (a)  (Appendix,  infra),  which  in  the  tax- 
able years  provided  in  pertinent  part  as  follows: 

Sec.  162.    Net  Income. 

The  net  income  of  the  estate  or  trust  shall  be  com- 
puted in  the  same  manner  and  on  the  same  basis 
as  in  the  case  of  an  individual,  except  that — 

(a)  There  shall  be  allowed  as  a  deduction  (in 
lieu  of  the  deduction  for  charitable,  etc.,  contribu- 
tions authorized  by  section  23  (o))  any  part  of 
the  gross  income,  without  limitation,  which  pur- 
suant to  the  terms  of  the  will  or  deed  creating  the 
trust,  is  during  the  taxable  year  paid  or  perma- 
nently set  aside  for  the  purposes  and  in  the  manner 
specified  in  section  23  (o),  or  is  to  be  used  exclu- 
sively for  religious,  charitable,  scientific,  literary, 
or  educational  purposes,  or  for  the  prevention  of 
cruelty  to  children  or  animals.  *  *  * 


In  allowing  the  deduction  "without  limitation"  as  to 
income  which,  pursuant  to  the  deed  or  will  creating  the 
trust,  is  actually  paid  or  permanently  set  aside  in  the 
taxable  year  for  charity.  Congress  recognized  that  the 
entire  income  of  a  trust  may  be  destined  for  charity. 
Nevertheless,  it  provided  for  a  deduction,  rather  than 
exemption,  by  reason  of  the  destination  of  the  trust 
income  and  even  limited  the  deduction.  The  grant 
of  the  right  to  take  a  deduction  and  the  imposition  of 
a  restriction  on  the  deduction  are  obviously  inconsistent 
with  any  idea  that  a  trust  is  altogether  exempt  from 
tax  simply  because  its  income  is  ultimately  destined 
for  charitable  organizations. 

The  exemption  accorded  by  Section  101  (6)  also  of 
course  covers  corporations  which  fulfill  the  necessary 
requirements.  In  the  case  of  corporations,  charitable 
deductions  are  limited  by  Code  Section  23(q)(2)  to 
an  amount  not  exceeding  five  per  cent  of  net  income.^ 
That  section  too  is  inconsistent  with  any  idea  that  Sec- 
tion 101  (6)  exempts  from  tax  the  entire  net  income 
of  an  organization  simply  because  the  income  is  ulti- 
mately destined  for  charitable  organizations. 

4.  The  legislative  intent  with  respect  to  Section  101 
(6)  was  affirmatively  reflected  in  1935  when  the  lan- 


^  Section  23  (q),  as  amended  by  Section  125  of  the  Revenue  Act  of 
1942,  c.  619,  56  Stat.  798,  permits  a  corporation  to  deduct,  to  an 
extent  not  exceeding  five  per  cent  of  its  net  income — 

contributions  or  gifts  payment  of  which  is  made  within  the 
taxable  year  to  or  for  the  use  of: 

*  *  *  »  » 

(2)  A  corporation,  trust,  or  community  chest,  fund  or 
foundation  *  *  *  organized  and  operated  exchisively  for 
religious,  charitable,  scientific,  literary,  or  education  i)ur- 
poses  *  *  *  no  part  of  the  net  earnings  of  which  inures  to 
the  benefit  of  any  private  shareholder  or  individual    *    *    *. 
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giiage  of  Section  101  (6)  was  adopted  in  Section  811 
(b)  (8)  of  the  Social  Security  Act,  c.  531,  49  Stat.  620. 
The  Committee  Keports  accompanying  that  Act  state 
(H.  Rep.  No.  615,  74th  Cong.,  1st  Sess.,  p.  33  (1939-2 
Cum.  Bull.  600,  607;  S.  Rep.  No.  628,  74th  Cong.,  1st 
Sess.,  p.  54  (1939-2  Cum.  Bull.  611,  621))  : 

The  organizations  which  will  be  exempt  from  such 
taxes  are  churches,  schools,  colleges,  and  other  edu- 
cational institutions  not  operated  for  private  profit, 
the  Y.M.C.A.,  the  Y.W.C.A.,  the  Y.M.H.A.,  the 
Salvation  Army,  and  other  organizations  which  are 
exempt  from  income  tax  under  Section  101  (6) 
of  the  Revenue  Act  of  1932. 

5.  As  we  shall  show,  provisions  added  by  the  Reve- 
nue Act  of  1950,  c.  994,  64  Stat.  906,  clearly  reflect  the 
Congressional  intent  and  understanding  that  Section 
101  (6)  does  not  exempt  an  organization  to  which  a 
functional  charitable  activity  cannot  even  be  attributed. 
Taxpayer  does  not  deny  that  subsequent  legislation 
may  be  considered  to  aid  in  the  interpretation  of  prior 
legislation  (see  Great  NortJiern  By.  Co.  v.  United 
States,  315  U.  S.  262,  211;  Brewster  v.  Gage,  280  U.  S. 
327,  337)  and,  in  fact,  attempts  to  turn  the  1950  Act 
to  its  own  advantage  (Br.  28-32). 

As  taxpayer  states  (Br.  29),  by  Section  301  (a)  of 
the  1950  Act  (Appendix,  Infra)  Congress  amended 
Section  421  of  the  Code  to  tax  the  "unrelated  business 
income"  of  exempt  organizations.  The  ''unrelated 
business  net  income"  of  an  exempt  organization  is  de- 
fined in  Section  422  (a)  (added  by  Section  301  (a) 
of  the  1950  Act)  as  the  gross  income  derived  by  an 
organization  from  any  ''unrelated  trade  or  business 
(as  defined  in  subsection  (b))"  regularly  carried  on 
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by  it,  less  deductions  and  with  certain  exceptions,  addi- 
tions and  limitations.  The  term  "unrelated  trade  or 
business"  is  defined  in  subsection  (b)  as — 

any  trade  or  business  the  conduct  of  which  is  not 
substantially  related  (aside  from  the  need  of  such 
organization  for  income  or  funds  or  the  use  it 
makes  of  the  profits  derived)  to  the  exercise  or 
performance  by  such  organization  of  its  charitable, 
educational,  or  other  purpose  or  function  consti- 
tuting the  basis  for  its  exemption  under  section 
101,  *  *  *  (Italics  supplied.) 

Thus,  by  Section  301  of  the  1950  Act  an  exempt  organ- 
ization is  taxable  on  income  from  a  trade  or  business 
which  is  not  substantially  related  to  the  exercise  or 
performance  of  the  charitable  "purpose  or  function 
constituting  the  basis  for  its  exemption  under  section 
101"  and  that  quoted  language  does  not  include  "the 
use  it  makes  of  the  profits  derived".  This  unmistak- 
ably shows  that  Congress  intended  and  understood  that 
exemption  under  Section  101  rests  upon  a  functional 
charitable  activity.  That  intent  and  understanding 
must  be  applied  to  Section  101  (6)  which,  as  taxpayer 
states  (Br.  29),  "was  not  changed  by  the  1950  Act". 
Section  301  (b)  of  the  1950  Act  (Appendix,  infra) 
added  the  following  paragraph  at  the  end  of  Section 
101  of  the  Code : 

An  organization  operated  for  the  primary  pur- 
pose of  carrying  on  a  trade  or  business  for  profit 
shall  not  be  exempt  under  any  paragraph  of  this 
section  on  the  ground  that  all  of  its  profits  are  pay- 
able to  one  or  more  organizations  exempt  under 
this  section  from  taxation.  For  the  purposes  of 
this  paragraph  the  term  "trade  or  business"  shall 
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not  include  the  rental  by  an  organization  of  its  real 
property  (including  personal  property  leased  with 
the  real  property). 

This  is  further  indication  of  the  Congressional  intent 
to  preclude  exemption  of  organizations  not  engaged  in 
a  functional  charitable  activity.  Taxpayer,  however, 
seeks  to  take  advantage  of  the  fact  that  this  provision 
covers  only  organizations  operated  for  the  "primary" 
purpose  of  carrying  on  a  trade  or  business.  (Br.  28- 
32.)  The  provision  is  specifically  applicable  only  to 
such  organizations,  but  no  conclusion  can  be  drawn  in 
taxpayer's  favor  from  use  of  the  word  "primary".  H. 
Rep.  No.  2319,  81st  Cong.,  2d  Sess.,  pp.  41-42,  124 
(1950-2  Cum.  Bull.  380,  412,  469)  states: 

Section  301  (b)  of  your  committee's  bill  provides 
that  no  organization  operated  primarily  for  the 
purpose  of  carrying  on  a  trade  or  business  (other 
than  the  rental  of  real  estate)  for  profit  shall  be 
exempted  under  section  101  merely  on  the  grounds 
that  all  of  its  profits  are  payable  to  one  or  more  or- 
ganizations exempt  from  tax  under  this  sec- 
tion.   *    *    * 

The  effect  of  this  amendment  is  to  prevent  the 
exemption  of  a  trade  or  business  organization  under 
section  101  on  the  grounds  that  an  organization 
actually  described  in  section  101  receives  the  earn- 
ings from  the  operations  of  the  trade  or  business 
organization.  In  any  case  it  appears  clear  to  your 
committee  that  such  an  organization  is  not  itself 
carrying  out  an  exempt  purpose.  *  *  *  (Italics 
supplied.) 

Moreover,  no  distinction  can  be  drawn  for  years  prior 
to  1951  on  the  basis  of  Section  301  (b)  of  the  1950  Act, 
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for  Section  303  of  the  1950  Act  (Appendix,  infra)  pro- 
vides that — 

The  determination  as  to  whether  an  organization 
is  exempt  under  section  101  of  the  Internal  Reve- 
nue Code  from  taxation  for  any  taxable  year  be- 
ginning before  January  1,  1951,  shall  be  made  as 
if  section  301  (b)  of  this  Act  had  not  been  enacted 
and  without  inferences  drawn  from  the  fact  that 
the  amendment  made  hy  such  section  is  not  ex- 
pressly made  applicable  tvith  respect  to  taxable 
years  beginning  before  January  1,  1951.  (Italics 
supplied.) 

Taxpayer  ignores  the  basic  requirement  for  exemp- 
tion, arguing  (Br.  29-30)  that,  because  of  the  addition 
of  the  above  paragraph  at  the  end  of  Section  101  and 
the  provisions  taxing  the  "unrelated  business  net  in- 
come ' '  of  exempt  organizations,  Congress  must  have  un- 
derstood the  language  of  Section  101  (6)  to  include  or- 
ganizations which  have  business  income  but  are  not  op- 
erated for  the  primary  purpose  of  conducting  a  trade 
or  business.  Such  an  argument  is  directed  merely  to 
the  extent  of  business  income  and  assumes  that  exemp- 
tion may  rest  on  the  destination  of  business  profits, 
whereas  Congress  has  clearly  reflected  its  intent  and 
understanding  that  exemption  under  Section  101  is 
accorded  only  to  organizations  which  engage  in  a  func- 
tional charitable  activity.  As  we  shall  show  later,  there 
is  no  basis  for  taxpayer's  assertions  as  to  the  Congres- 
sional understanding  even  as  related  to  organizations 
which  are  engaged  in  functional  charitable  activities. 

6.  It  is  no  arg-ument  to  say,  as  the  Third  Circuit  did 
in  Mueller,  that  Section  101  (6)  must  be  given  a  liberal 
interpretation.    Such  an  argument  begs  the  issue  by  as- 
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suming  that  an  organization  which  does  not  engage  in  a 
functional  charitable  activity  is  nevertheless  a  "char- 
itable" organization  within  the  meaning  of  the  statute. 
It  is  a  familiar  rule  of  construction  that  tax  exemptions 
are  matters  of  legislative  grace  and  are  therefore  to  be 
strictly  construed  against  the  taxpayer.  Helvering  v. 
Northwest  Steel  Mills,  311  U.  S.  46,  49;  Helvering  v. 
Ohio  Leather  Co.,  317  U.  S.  102, 106.  In  any  event,  gen- 
eral rules  of  construction,  while  sometimes  helpful  in 
resolving  ambiguities,  cannot  serve  to  defeat  the  plainly 
expressed  legislative  intent  even  where  charitable  or 
educational  institutions  are  involved.  United  States  v. 
Community  Services,  supra;  Universal  Oil  Products 
Co.  V.  Camphell,  supra;  Scholarship  Endowment  Foun- 
dation V.  Nicholas,  106  F.  2d  552  (C.A.  10th),  certiorari 
denied,  308  U.  S.  623.  As  the  Supreme  Court  stated  in 
Better  Business  Bureau  (p.  283)  — 

Even  the  most  liberal  of  constructions  does  not 
mean  that  statutory  words  and  phrases  are  to  be 
given  unusual  or  tortured  meanings  unjustified  by 
legislative  intent  or  that  express  limitations  on  such 
an  exemption  are  to  be  ignored.  *  *  * 

E.  Assuming  arguendo  that  a  trust  may  he  organized 
and  operated  for  charitable  purposes  within  the 
meaning  of  Section  101  (6)  even  though  no  func- 
tional charitahle  activity  can  he  attributed  to  it, 
exemption  must  still  be  denied  the  instant  trust  be- 
cause it  ivas  not  operated  *' exclusively"  for  chari- 
table purposes 

If  we  assume  arguendo  that  a  charitable  purpose 
under  Section  101  (6)  need  not  be  a  functional  chari- 
table activity,  the  instant  trust  may  be  regarded  as  hav- 
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ing  a  charitable  purpose — the  donation  of  its  profits 
and  property  to  such  exempt  organizations  as  John 
Danz  designates.  Ho^Yever,  the  trust's  primary  x^ur- 
pose  was  to  make  money  for  contribution  to  exempt 
organizations.  Viewing  its  purposes  most  liberally, 
here,  as  in  Community  Services,  supra  (jd.  424) — 

Taxpayer  was,  in  effect,  organized  and  operated 
for  two  purposes:  (1)  to  engage  in  commercial 
business,  for  profit,  and  (2)  to  turn  over  the  profits 
realized  from  its  commercial  activities  to  chari- 
table organizations.  The  second  purpose  is  chari- 
table ;  the  first  purpose  clearly  is  not.  *  *  * 

Taxpayer's  argument  that  it  is  nevertheless  organ- 
ized and  operated  "exclusively"  for  charitable  pur- 
poses consists  of  an  attempt  to  distinguish  Community 
Services  (Br.  22-32)  on  the  ground  that  it  involved  an 
organization  whose  primary  purpose  was  the  operation 
of  business  enterprises.  In  that  connection,  taxpayer 
relies  upon  an  interpretation  of  the  1950  Act  wliich,  as 
we  shall  show,  is  without  basis.  Presumably,  taxpayer 
also  relies  upon  Roche's  Beach,  Home  Oil  Mill,  Mueller 
and  Sico  Co.,  which  in  effect  hold  that  an  organization 
is  organized  and  operated  "exclusively"  for  charitable 
purposes  even  though  one  of  its  purposes  or  its  sole 
purpose  is  to  carry  on  a  trade  or  business  for  profit.  In 
that  respect  those  decisions  are  clearly  incorrect. 

1.  The  1950  Act  not  only  refutes  taxpayer's  argu- 
ment that  Community  Services  is  distinguishable  on  the 
ground  that  it  involved  an  organization  whose  primary 
purpose  was  the  operation  of  business  enterprises,  but 
supports  the  view  that  business  activity  unrelated  t( 
a  functional  charitable  activity  precludes  exemptioi 
for  years  prior  to  1951.    As  already  shown,  the  specifi< 
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provision  added  by  Section  301  (b)  of  the  1950  Act 
against  exemption  of  an  organization  whose  primary 
purpose  is  to  carry  on  a  trade  or  business  for  profit  was 
added  on  the  theory  that  such  an  organization  is  "not 
itself  carrying  out  an  exempt  purpose".  (H.  Rep.  No. 
2319,  supra.)  In  any  case  in  which  that  is  true,  as  here 
and  in  Community  Services  exemption  must  be  denied. 
But,  in  addition,  the  1950  Act  clearly  shows  that,  for 
years  prior  to  1951,  the  effect  of  business  activity  (even 
as  to  an  organization  engaged  in  a  functional  charitable 
activity)  depends  upon  the  nature,  rather  than  the  ex- 
tent, of  the  trade  or  business  in  which  the  organization 
engages.  Section  302  (a)  of  the  1950  Act  (Appendix, 
infra)  provided  as  follows: 

Sec.  302.  Exemption  of  Certain  Organizations 
FOR  Past  Years. 

(a)  Trade  or  Business  Not  Unrelated — For  any 
taxable  year  beginning  prior  to  January  1,  1951, 
no  organization  shall  be  denied  exemption  under 
paragraph  ***(6)***of  section  101  of  the 
Internal  Revenue  Code  on  the  grounds  that  it  is 
carrying  on  a  trade  or  business  for  profit  if  the 
income  from  such  trade  or  business  would  not  be 
taxable  as  unrelated  business  income  under  the 
provisions  of  Supplement  IT  of  the  Internal  Reve- 
nue Code,  as  amended  by  this  Act,  or  if  such  trade 
or  business  is  the  rental  by  such  organization  of 
its  real  property  (including  personal  property 
leased  with  the  real  property).  (Italics  supplied.) 

As  we  have  already  shown,  "unrelated  business  in- 
come" means  income  from  a  trade  or  business  which 
is  not  substantially  related  to  the  exercise  or  perform- 
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ance  by  an  organization  "of  its  charitable,  educational, 
or  other  purpose  or  function  constituting  the  basis  of 
its  exemption  under  section  101"  excluding  the  destina- 
tion of  profits.  (Section  301  (a)  of  the  1950  Act.)  In 
taxing  such  income  of  exempt  organizations,  the  1950 
Act  treats  an  organization  as  exempt  even  though  it  has 
unrelated  business  income  (provided  it  engages  in  a 
functional  charitable  activity  to  give  it  a  basis  for 
exemption),  but  we  are  here  concerned  with  years  prior 
to  1951.  As  to  such  years.  Section  302  (a)  of  the  1950 
Act  has  the  effect  of  providing  that  an  organization  is 
not  to  be  denied  exemption  if  its  business  income  is  sub- 
stantially related  to  the  exercise  or  performance  of  its 
functional  charitable  activity  or  activities.  The  plain 
inference  is  that  an  organization  which  has  business 
income  which  is  not  related  to  a  functional  charitable 
activity  of  the  organization  must  be  denied  exemi)tion 
for  years  prior  to  1951.  It  is  the  nature,  not  the  extent, 
of  the  business  activity,  which  is  material. 

2.  To  the  extent  they  hold  that  an  organization  may 
be  exempt  despite  the  receipt  of  unrelated  business  in- 
come, Roche's  Beach,  Home  Oil  Mill,  Mueller  and  Sico 
Co.  are  contrary  to  several  Court  of  Appeals  decisions, 
including  this  Court's  decision  in  Bear  Gulch  Water 
Co.  V.  Commissioner,  supra.  In  that  case  the  taxpayer- 
corporation  was  one  whose  stock  was  all  owned  by  the 
regents  of  the  University  of  California  and,  accord- 
ingly, its  income  and  property  had  an  exempt  corpora- 
tion as  their  ultimate  destination  but  the  taxpaj^er- 
corporation  was  not  itself  engaged  in  a  functional, 
charitable  activity.  This  Court  affirmed  the  Tax 
Court's  decision  that  the  corporation  was  not  exempt 
under  Section  101  (6)  because  its  "business  was  a  busi- 
ness enterprise  conducted  for  gain".     (P.  977.)     In 
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Community  Services  the  Fourth  Circuit  denied  exemp- 
tion to  a  corporation  whose  charter  stated  that  it  was 
designed  to  conduct  businesses  in  order  to  earn  profits 
to  be  devoted  exclusively  to  religious,  charitable,  scien- 
tific, literary  and/or  educational  pur^Doses.  In  Uni- 
versal. Oil  Products  Corp.  v.  Campbell,  supra,  the 
Seventh  Circuit  denied  exemption  to  a  corporation 
which  was  primarily  (but  not  solely)  a  research  organi- 
zation and  whose  stock  and  income  notes  were  held  by 
an  exempt  trust  whose  beneficiary  was  the  American 
Chemical  Society,  also  admittedly  tax-exempt.  Cf. 
Stanford  University  Book  Store  v.  Helvering,  83  F.  2d 
710  (C.  A.  D.  C),  where  the  Court  of  Appeals  for  the 
District  of  Columbia  denied  exemption  to  a  cooperative 
association  organized  for  the  purpose  of  carrying  on  a 
general  mercantile  business  for  the  accommodation  of 
the  students  and  faculty  of  Leland  Stanford  Junior 
University. 

3.  Roche's  Beach  ,Home  Oil  Mill,  Mueller  and  Sico 
Co.  are  contrary  to  the  decisions  of  the  Supreme  Court 
in  Better  Business  Bureau  v.  United  States,  326  U.  S. 
279,  and  Trinidad  v.  Sagrada  Or  den,  supra.  Those  de- 
cisions show  that  even  an  organization  which  is  itself 
engaged  in  functional  charitable  activities  is  not  ex- 
empt if  it  has  a  single,  substantial  non-charitable  pur- 
pose. 

In  Better  Business  Bureau  the  Supreme  Court 
denied  exemption  to  a  corporation  whose  charter  stated 
that  it  was  organized  for  the  purpose  of  promoting 
better  business  ethics  among  merchants  in  the  com- 
munity and  of  educating  the  public  regarding  decep- 
tive business  practices,  and  its  activities  were  directed 
towards  those  ends.  The  corporation  had  no  stock  and 
it  was  stipulated  that  no  part  of  its  earnings  inured  to 
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the  benefit  of  any  private  sliareholder  or  individual. 
Among  other  things,  the  Supreme  Court  there  stated 
(p.  283)  : 

In  this  instance,  in  order  to  fall  within  the 
claimed  exemption,  an  organization  must  be  de- 
voted to  educational  purposes  exclusively.  This 
plainly  means  that  the  presence  of  a  single  nonedii- 
cational  purpose,  if  substantial  in  nature,  will  de- 
stroy the  exemption  regardless  of  the  number  or 
importance  of  tridy  educational  purposes.  *  *  * 
(Italics  supplied.) 

The  Trinidad  case  involved  a  corporation  which  car- 
ried on  religious,  charitable  and  educational  work  with 
income  consisting  of  rents,  dividends,  interest  and  neg- 
ligible profits  from  transactions  in  wine,  chocolate  and 
other  articles.  The  Government  conceded  both  that  the 
corporation  was  organized  and  operated  for  religious, 
charitable  and  educational  purposes  and  that  no  part 
of  its  net  income  inured  to  the  benefit  of  any  stock- 
holder or  individual.  The  Government  contended, 
however,  that  the  corporation  was  not  "operated  ex- 
clusively" for  religious,  charitable  and  educational 
purposes  because  of  the  trading  in  wine,  chocolate  and 
other  articles.  In  deciding  the  case  in  favor  of  exemp- 
tion, the  Supreme  Court  first  noted  that,  in  making  its  , 
property  productive  by  way  of  rents,  dividends,  and 
interest  and  applying  such  income  to  religious,  chari- 
table and  educational  purposes,  the  corporation  was  ad- 
hering to  and  advancing  those  purposes.  With  respect 
to  the  questioned  activity — the  transactions  in  wine, 
chocolate  and  other  articles — the  Court  stated  (p.  582) : 

*  *  *  we  think  they  do  not  amount  to  engaging  in 
trade  in  any  proper  sense  of  the  term.    It  is  not 
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claimed  that  there  is  any  selling  to  the  public  or 
in  competition  with  others.  The  articles  are  merely 
bought  and  supplied  for  use  within  the  plaintiff's 
own  organization  and  agencies, — some  of  them  for 
strictly  religious  use  and  the  others  for  uses  which 
are  purely  incidental  to  the  work  which  the  plain- 
tiff is  carrying  on.  That  the  transactions  yield 
some  profit  is  in  the  circumstances  a  negligible 
factor.  Financial  gain  is  not  the  end  to  which  they 
are  directed. 

What  Trinidad  holds,  therefore,  is  that  a  corporation 
which  is  organized  to  and  does  carry  on  functional 
charitable    activities    is    "operated    exclusively"    for 
charitable  purposes  despite  (1)  the  receipt  of  invest- 
ment income  and  (2)  the  receipt  of  profits  from  trans- 
actions which,  instead  of  having  financial  gain  as  their 
end  and  amounting  to  engaging  in  trade  or  business, 
are  incidental  to  the  charitable  work  in  which  the  cor- 
poration is  engaged.     The  necessary  implication   of 
Ithe  decision  is  that  even  a  corporation  engaged  in  f  unc- 
itional  charitable  activities  is  not ' '  operated  exclusively" 
for  charitable  purposes  if  it  engages  in  other  activities 
I  which,  instead  of  being  incidental  to  the  charitable  ac- 
tivity, are  conducted  for  financial  gain  and  amount  to 
engaging  in  a  trade  or  business  for  profit.    That  is  pre- 
cisely what  Congress  intended  and  understood  the  rule 
to  be,  for,  as  we  have  already  shown,  the  1950  Act  un- 
mistakably reflected  the  Congressional  intent  and  un- 
:lerstanding  that,  for  years  prior  to  1951,  an  exempt 
3rganization  is  one  which  has  no  business  income  un- 
related to  its  functional  charitable  activities. 

Trinidad  did  state  at  one  point  that  the  statute  makes 
the  destination  of  income  the  ultimate  test  of  exemp- 
tion (p.  581),  but,  as  stated  by  the  Seventh  Circuit  in 
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Universal  Oil  Products  Co.  v.  Campbell,  supra   (p. 

458)  — 

We  must  bear  in  mind,  however,  that  there  the 
Court  was  only  considering  whether  an  inconse- 
quential portion  of  the  income  of  the  taxpayer  de- 
rived from  sales  to  its  own  members  and  agencies 
prevented  it  from  being  operated  exclusively  for 
charitable  and  educational  purposes.  The  primary 
purpose  of  the  organization  and  operation  of  the 
taxpayer  was  not  in  question. 

Any  possible  doubt  as  to  the  proper  interpretation  of 
Trinidad  has  been  removed  by  the  statement  of  the 
Supreme  Court  in  Better  Business  Bureau  (p.  283) 
that  "the  presence  of  a  single  noneducational  purpose, 
if  substantial  in  nature,  will  destroy  the  exemption". 
(Italics  supplied.)  There  is  now  no  possible  excuse 
for  following  Roche's  Beach.  The  Third  Circuit  and 
Court  of  Claims  erred  in  doing  so  in  Mueller  and  Sico 
Co.,  respectively.^" 


^^  The  Mueller  decision  reflects  error  and  confusion  on  practically 
every  point  discussed,  but  the  court's  fundamental  error  was  in  be- 
lieving that  a  large  number  of  cases,  all  with  readily  distinguishable 
facts,  stood  for  the  same  proposition.  That  error  appears  not  only 
from  the  court's  citation  of  cases  in  support  of  the  so-called  "estab- 
lished rationale",  already  discussed,  but  from  its  criticism  (190  F. 
2d,  p.  122,  fn.  8)  of  Community  Services  as  following — 

the  dissenting  opinion  of  Judge  Learned  Hand  in  Roche's  Beach 
*  *  *,  albeit  Judge  Hand  agreed  with  Bohemian  Gymnastic 
Ass'n  Sokol  v.  Higgins,  1945,  147  F.  2d  774,  and  Consumer- 
Farmer  Milk  Coop.,  Inc.  v.  Commissioner,  2  Cir.,  1950,  186  F. 
2d  68,  certiorari  denied  1951,  71  S.  Ct.  803,  both  of  which  follow 
the  majority  in  the  Roche's  Beach  case. 

The  latter  two  decisions  can  hardly  be  said  to  have  followed  the 
majority  in  Roche's  Beach  and  certainly  Judge  Learned  Hand's  con- 
currence in  those  decisions  does  not  reflect  any  change  in  his  early 
position.  The  business  carried  on  in  Bohetnian  Gymnastic  Ass'n 
Sokol  of  City  of  N.  Y.  v.  Higgins,  supra,  was  incidental  to  the  func- 
tional educational   activities  of  the  organization   involved,   as  in 
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4.  If  tlie  Congressional  intent  were  not  so  clearly 
reflected  in  the  1950  Act  for  years  prior  to  1953,  it 
would  be  pertinent  to  take  cognizance  of  the  implied 
Congressional  intent  reflected  in  long-standing  Treasury 
Regulations  and  tlie  reenactment  of  Section  101  (6). 
Commissioner  v.  Flowers,  326  U.  S.  465,  469;  Boehm  v. 
Co)iimissioner,  326  U.  S.  2S1 ;  Helvering  v.  Winmill,  305 
U.  8.  79.  Section  29.101(6)-1  of  Treasury  Regulations 
111  (Appendix,  infra)  is  derived  from  and  is  substan- 
tially the  same  as  Article  517  of  Treasury  Regulations 
65,  promulgated  under  the  Revenue  Act  of  1924.  It 
provides  that  to  qualify  for  exemption  a  corporation 
must  be  "organized  and  operated  exclusively  for  one 
or  more  of  the  specified  purposes"  and  that  a  religious 
organization  "which  also  manufactures  and  sells  arti- 
cles to  the  public  for  profit"  is  not  exempt  even  though 
its  profits  do  not  inure  to  private  shareholders  or  in- 
dividuals. Thus,  the  long-standing  Treasury  Regula- 
tions, which  have  the  force  and  effect  of  law  {Better 
Business  Bureau,  supra,  p.  286)  except  to  the  extent, 
if  any,  they  have  been  modified  by  the  1950  Act  for 

Trinidad.  In  Consinner-Farmcr  Milk  Coop.  v.  Commissioner,  186 
F.  2d  68  (CA.  2d),  certiorari  denied,  341  U.S.  931,  which  involved 
the  subdivision  granting  exemption  to  civic  leagues  or  organizations 
not  organized  for  i^rofit  but  operated  exclusively  for  the  promotion 
of  social  welfare,  exemption  was  denied  a  cooperative  non-stock  cor- 
poration on  the  ground  that  it  was  organized  for  profit  as  well  as  for 
the  promotion  of  social  welfare.  Strangely,  in  that  decision  the 
Second  Circuit  stated,  among  other  things,  that  (p.  71)  — 

To  qualify  for  exemption,  profit  derived  jroin  commercial  ac- 
tivities must  not  only  be  incidental  to  the  ultimate  charitable 
purpose;  it  must  also  be  devoted  to  that  jnirpose.  *  *  * 
(Italics  supplied.) 

The  italicized  portion  of  the  statement,  if  accepted  at  face  value, 
accepts  our  interpretation  of  Trinidad,  as  weW  as  the  Congressional 
intent  and  understanding  as  evidenced  by  the  1950  Act,  and  is  in- 
consistent with  the  majority  decision  in  Roche's  Beach. 
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years  prior  to  1951,  precluded  exemption  if  the  organi- 
zation was  engaged  in  a  trade  or  business  for  profit. 

II 

No  Part  of  the  Trust  Net  Income  Was,  Pursuant  to  the  Trust 
Instrument,  Permanently  Set  Aside  During;  the  Taxalile  Years 
for  Charitable  Purposes  so  as  to  Be  Deductible  Under  Section 
162(a)  of  the  Code 

The  full  amounts  actually  paid  by  the  trust  to  chari- 
table organizations  during  the  taxable  years  (pursuant 
to  John  Danz's  direction)  were  allowed  as  deductions 
under  Section  162  (a)  of  the  Code  in  the  agreed  compu- 
tation for  entry  of  decision  by  the  Tax  Court,  but  tax- 
payer contends  that  its  remaining  net  income  of  the 
taxable  years  is  also  deductible  under  Section  162  (a) 
of  the  Code.^^  (Br.  32-59.)  That  section  provides  as 
follows : 

(a)  There  shall  be  allowed  as  a  deduction  (in 
lieu  of  the  deduction  for  charitable,  etc.,  contri- 
butions authorized  by  section  23  (o))  any  part  of 
the  gross  income,  without  limitation,  which  pur- 
suant to  the  terms  of  the  will  or  deed  creating  the 
trust,  is  during  the  taxable  year  paid  or  i3erma- 
nently  set  aside  for  the  purposes  and  in  the  manner 
specified  in  section  23  (o),  or  is  to  be  used  exclu- 
sively for  religious,  charitable,  scientific,  literary, 
or  educational  purposes,  or  for  the  prevention  of 
cruelty  to  children  or  animals,  or  for  the  establish- 
ment, acquisition,  maintenance  or  operation  of  a 
public  cemetery  not  operated  for  profit; 


^^  The  contributions  actually  paid  to  charitable  organizations 
during  the  taxable  years  (see  R.  39,  76-77)  were  treated  by  the 
Commissioner  as  having  been  paid  from  income  although  they  were 
listed  (R.  39,  76)  as  having  been  paid  from  corpus. 
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The  contention  that  this  statute  covers  the  instant  trust 
income  of  the  taxable  years  is  premised  simply  upon 
the  fact  that  the  trust  instrument  provides  for  a  re- 
mainder gift,  at  John  Danz's  death,  to  such  charities  as 
he  designates  in  his  will.  As  the  Tax  Court  held  (R. 
123-125),  Section  162  (a)  does  not  entitle  taxpayer  to 
any  deduction  in  addition  to  the  amounts  actually  paid 
to  charitable  organizations  during  the  taxable  years. 

As  taxpayer  concedes  (Br.  46,  49,  50),  the  second 
clause  of  Section  162  (a),  relating  to  income  "to  be 
used  exclusively  for  *  *  '^'  charitable  *  *  *  purposes", 
adds  nothing  to  the  first  clause  except  to  make  it  clear 
that  a  deduction  is  allowed  for  income  held  for  direct 
charitable  use  b}"  the  estate  or  trust  itself.^"  The  first 
clause  is  broad  enough  to  cover  such  a  situation,  as 
taxpayer  also  admits  (Br.  49),  and  we  are  not  in  any 
event  concerned  here  with  any  such  situation.  The 
instant  trust  instrument  did  not  require,  direct  or  au- 
thorize the  trust  to  engage  in  any  functional  charitable 
activity. 

The  inquiry  on  this  l)ranch  of  the  case,  therefore,  is 
simply  whether  the  trust  net  income  of  each  taxable 
year  not  paid  to  charitable  organizations  was  "during 
the  taxable  year  *  *  *  permanently  set  aside"  for  pay- 
ment to  exempt  organizations  "pursuant  to  the  terms 
of  the  *  *  *  deed  creating  the  trust".  Treasury  Regu- 
lations 111,  Section  29.162-1  (Appendix,  infra).  It 
plainly  was  not. 

First  of  all,  it  should  be  noted  that  the  trustees,  who 
apparently  had  discretion  under  the  trust  instrument 


^-Taxpayer's  long  explanation  (Br.  53-55)  of  Estate  of  White- 
head V.  Commissioner,  3  T.C.  40,  affirmed  sub  nom.  Commissioner  v. 
Citizens  &  So.  Nat.  Bank,  147  F.  2d  977  (C.A.  5th),  seems  directed 
primarily  to  establishing  this  point. 
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to  do  so,  did  not  iu  fact  * ' peniianeutly  set  aside"  any 
of  the  trust  income  of  auy  taxable  year  for  pajiTQeut 
to  charitable  organizations/^  The  trust  income  not 
actually  paid  to  charitable  organizations  during  the 
taxable  years  was  obviously  used  by  the  trustees,  for  the 
trust  borrowed  money  from  John  Danz  and  Sterling 
Theaters,  Inc.,  and  iu  all  of  the  taxable  years  was  in- 
debted on  such  loans.  (R.  115.  i  In  any  event,  there 
is  nothing  in  the  record  to  show  a  permanent  setting 
aside  of  trust  income  by  the  trustees  during  any  tax- 
able year. 

Recognizing  that  the  trustees  did  not  in  fact  ''perma- 
nently set  aside"  any  part  of  the  trust  income  during 
any  taxable  year,  taxpayer  relies  upon  decisions  in 
which  it  was  held  that  no  action  on  the  part  of  the 
trustees  was  required — that  the  income  involved  was 
permanently  set  aside  for  charitable  purposes  by  the 
trust  or  will  itself.  (Br.  45.)  Those  decisions  hold 
that  of  the  trust  instriunent  or  decedent's  will  unequivo- 
cably  requires  the  payment  of  the  income  involved  to 
certain  charitable  organizations  or  if  the  possibility  of 
payment  to  others  is  so  remote  as  to  l)e  negligible,  such 
income  is  "pennanently  set  aside"  for  charitable  pur- 
poses by  the  trust  instrument  or  will  itself  and  a  credit- 
ing of  such  income  to  the  charities  by  the  trustees  is 
unnecessary.  See  Bowers  v.  Sloe  urn,  20  F.  2d  350  (C.A. 
2d)  :  Hopkins  v.  Commissioner,  13  T.  C.  952;  Sloeiim  v. 
Commissioner,  6  B.  T.  A.  36;  Johnson  v.  Commissioner, 
13  B.  T.  A.  SoO:  McClung  v.  Commissioner,  13  B.  T.  A. 


^^  It  appears  that  income  is  ''permanently  set  aside"  for  charitable 
purposes  pursuant  to  the  trust  instrument  if  the  trust  instrument 
gives  the  trustees  discretion  to  penuanently  set  aside  income  for 
charitable  purjwses  and  they  do  in  fact  do  so.  See  Old  Colony  Co. 
V.  Commissioner^  301  U.  S.  379. 
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335;  Welch  v.  Commissioner,  9  B.  T.  A.  1370;  Irving 
Bank-Columhia  Trust  Co.  v.  Commissioner,  8  B.  T.  A. 
833;  Beggs  v.  United  States,  27  F.  Supp.  599,  607  (C. 
Cls.)-  For  example,  in  Botcers  v.  Slociun,  supra,  in- 
come received  during  the  course  of  administration  of 
an  estate  was  held  to  have  been  permanently  set  aside 
for  charitable  purposes  because  the  income  was  a  part 
of  the  decedent's  residuary  estate  and  the  decedent's 
will  required  pajnnent  of  the  residuary  estate  to  certain 
charitable  organizations/^ 

The  present  case  is  not  one  in  which  the  trust  instru- 
ment itself  permanently  set  aside  trust  income  during 


^•*  Commissioner  v.  Citizens  &  So.  Nat.  Bank,  supra,  wliich  tax- 
payer relics  upon  in  connection  with  the  second  clause  of  Section 
162(a),  already  discussed,  and  takes  more  than  four  pages  of  its 
brief  to  explain  (Br.  50-55),  was  an  application  of  Bowers  v. 
Slocum,  supra.  In  that  case  the  testator  had  in  1935  left  his  entire 
estate  to  a  corporation  to  be  formed  for  the  purpose  of  using  the 
income  for  charitable  and  educational  purposes,  both  directly  and 
by  payments  to  other  organizations,  subject  to  the  payment  of  speci- 
fied annuities  to  two  individuals  and  to  directions  for  carrying  out 
settlement  contracts  which  the  decedent  had  entered  into  with  a  for- 
mer wife  and  with  his  wife.  The  will  specifically  directed  that  the 
income  be  used  for  payment  of  the  specific  beciuests  and  for  the 
charitable  purposes  of  the  corporation.  The  corporation  was  not 
formed  until  1937  and  in  the  meantime  the  executor  used  income  for 
the  payments  of  the  specified  annuities,  settlement  payments  to  the 
decedent's  former  wife  and  wife,  and  for  a  compromise  settlement  of 
a  suit  by  the  wife.  It  was  held  that  the  entire  income  received  dur- 
ing the  course  of  administration,  except  for  the  annuities  payable  out 
of  income,  was  deductil)le  under  Section  162(a).  That  holding  was 
based  on  conclusions  that  the  corporation  to  be  formed  and  to  receive 
the  decedent's  estate  was  a  charitable  trust,  despite  the  fact  that 
the  property  it  was  to  receive  was  charged  with  small  bequests,  and 
that  the  income  received  during  the  taxable  years  by  the  executor 
and  to  be  paid  to  the  charitable  trust  (except  for  the  amount  of  the 
annuities)  was  permanently  set  aside  for  the  corporation  by  the  will 
even  though  it  was  temporarily  diverted  by  the  executor  to  defray 
corpus  charges.  In  brief,  all  that  the  case  stands  for,  so  far  as 
pertinent  here,  is  that  income  which  the  will  requires  to  be  paid  to  a 
charitable  trust  is  permanently  set  aside  for  charitable  purposes 
despite  its  temi:)orary  use  by  the  executor  for  another  purpose,  the 
will  being  controlling  over  the  action  of  the  executor. 
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the  taxable  years.  The  instrument  simply  gave  John 
Danz  "the  right  during  his  lifetime  and.  by  his  Last 
Will  and  Testament,  to  designate"  charitable  bene- 
ficiaries (R.  28-29)  and  provided  (R.  29)  : 

Trustees  shall  distribute  to  the  beneficiary  or 
beneficiaries  so  named  such  amounts  of  the  corpus 
and  income  of  Trust  A  [the  instant  trust]  and  at 
such  time  or  times  as  shall  be  specified  from  time  to 
time  by  John  Danz  in  writing  to  Trustees.  Upon 
the  death  of  John  Danz  any  amounts  remaining 
in  Trust  A  shall  be  distributed  to  beneficiaries 
(qualified  as  hereinafter  set  forth)  as  directed  by 
John  Danz,  either  in  writing  to  the  Trustees  or 
in  his  Last  Will  and  Testament.  *  *  * 

Thus,  the  only  trust  income  which  the  trust  instrument 
required  to  be  paid  to  charitable  organizations  was  that 
Avhich  John  Danz,  in  his  discretion,  directed  to  be  paid 
to  charities  from  time  to  time  (for  which  deductions 
have  been  allowed  for  the  taxable  years)  and  whatever 
income  as  such  remained  at  John  Danz's  death.  Up 
to  the  time  of  John  Danz's  death,  the  trust  funds  not 
directed  by  him  to  be  paid  to  charitable  organizations 
could  be  used  by  the  trustees  in  carrying  on  any  trade 
or  business,  "whether  or  not  speculative  and  whereso- 
ever located";  for  investments  in  property,  "whether 
or  not  speculative  in  character";  to  purchase  property 
(R.  25)  ;  to  rent  or  repair  property  of  the  trust  estate ; 
for  loans  "with  or  without  security";  for  investment 
or  speculation,  or  loans  to,  any  enteri)rise  in  which  the 
trustees  are  personally  interested  (R.  26) ;  and  for  ad- 
vances to  the  other  trusts  created  by  John  Danz  and 
his  wife  (R.  28).  The  trustees  were  authorized,  "In 
investing  or  speculating  with  trust  funds",  to  combine 
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funds  of  the  taxpayer  trust  with  funds  of  the  other 
trusts  (R.  26)  and  in  making  investments  the  trustees 
(R.  26-27)— 

shall  in  no  way  be  limited  to  investments  com- 
monly referred  to  as  legal  for  trust  funds  but  shall 
use  the  funds  of  the  trust  estates  in  such  manner 
as  in  their  sole  discretion  they  shall  deem  for  the 
best  interests  of  these  trusts  and  the  beneficiaries 
thereof. 

Any  speculations  or  investments  made  by  and 
any  business  enterprises  carried  on  by  trustees  on 
behalf  of  the  trust  estates,  shall  be  entirely  at  the 
risk  of  the  trust  estates  and  trustees,  in  the  absence 
of  bad  faith,  shall  in  no  way  be  personally  liable 
for  indebtedness,  liabilities  or  losses  incurred 
therein.  This  shall  apply  even  though  the  specu- 
lation, investment  or  enterprise  is  one  in  which 
trustees  are  personally  interested. 

Thus,  instead  of  requiring  the  trust  income  of  any 
given  year  to  be  "permanently  set  aside"  for  charitable 
organizations,  the  trust  instrument  authorized  its  use 
for  other  purposes,  even  speculative  in  nature.  As  the 
Tax  Court  stated  (R.  124),  "The  income  of  a  particular 
year  used  for  such  purposes  might  never  go  to  any 
charity".  Current  trust  income  could  be  put  to  various 
uses  of  the  trust  and  "never  reach  any  charity  as  in- 
come or  principal,  for  example,  it  might  be  lost  in  the 
business  venture".  (R.  125.)  There  may  conceivably 
be  trust  income  as  such  Avhich  will  be  paid  to  charitable 
organizations  at  John  Danz  's  death,  but  that  will  not  be 
because  the  trust  instrument  required  trust  income  to 
be  "permanently  set  aside"  during  the  taxable  years, 
as  required  for  deduction  under  Section  162  (a). 
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Deduction  under  Section  162  (a)  is  not  authorized 
simply  because  trust  income  remaining  at  the  end  of  a 
specified  time  is  payable  to  charitable  organizations. 
The  deduction  is  for  income  which  "is  during  the  tax- 
able year  *  *  *  permanently  set  aside"  for  chari- 
table purposes  and  trust  income  is  not  "during  the  tax- 
able year  *  *  *  permanently  set  aside"  for  charitable 
purposes  if  it  is  subject  to  some  other  use  or  if  the 
trustees  have  an  option  as  to  its  use,  as  this  Court  held 
in  Bank  of  America  Nat.  T.  &  Sav.  Ass'n  v.  Commis- 
sioner, 126  F.  2d  48,  and  in  Maloney  v.  Glover,  171  F. 
2d  870,  certiorari  denied,  337  U.  S.  917.  See,  also, 
Boston  Safe  Deposit  c&  T.  Co.  v.  Commissioner,  QQ  F.  2d 
179  (C.A.  1st),  certiorari  denied,  290  U.S.  700. 

To  argue  the  contrary,  as  taxpayer  does,  is  to  argue 
that  income  of  the  taxable  years  is  deductible  under  Sec- 
tion 162(a)  in  any  case  in  which  there  is  a  remainder 
gift  to  charity.  The  Supreme  Court  flatly  rejected  such 
a  contention  in  Merchants  Bank  v.  Commissioner,  320 
U.  S.  256,  263,  because  "of  the  explicit  requirement  that 
the  income  be  permanently  set  aside".  In  that  case, 
where  the  remainders  were  to  certain  named  charities, 
deduction  under  Section  162(a)  was  denied  on  the 
ground  that  the  ultimate  destination  of  the  trust  income 
was  uncertain  because  of  the  possibility  of  invasion  for 
use  of  the  life  beneficiary.  See  also  Langenhach's  Es- 
tate V.  Commissioner,  131  F.  2d  590  (C.A.  6th)  ;  Com- 
missioner V.  Upjohn' s  Estate,  124  F.  2d  73,  76  (C.A. 
6th)  ;  Charles  P.  Moorman  Home  for  Women  v.  United 
States,  42  F.  2d  257  (W.D.  Ky.). 

Taxpayer  may  attempt  to  distinguish  the  above  cases 
on  the  ground  that  they  involved  situations  where  there 
was  an  option  to  use,  or  possibility  of  use  of,  trust  in- 
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come  for  payment  to  non-charitable  heneficiaries, 
whereas  in  the  present  case  trust  income  may  not  be 
paid  to  any  non-charitable  beneficiary.  But  the  specific 
reason  why  charity  may  not  receive  the  trust  income  is 
immaterial.  So  long  as  the  trust  income  may  be  lost  to 
charity,  it  cannot  be  considered  income  which  "is  during 
the  taxable  year  *  *  *  permanently  set  aside"  for 
payment  to  charitable  organizations. 

Such  amounts  should  be  readily  susceptible  of  proof 
and,  as  this  Court  held  in  BanJ{  of  America  Nat.  T.  <& 
Sav.  Ass'n  v.  Commissioner,  supra,  the  taxpayer  has  the 
burden  of  proAdng  what  part  of  the  trust  income  of  the 
taxable  years  will  go  to  charity.  Mere  speculation  is 
insufficient.  Merchants  Bank  v.  Commissioner,  supra. 
The  fact  that  it  is  impossible  for  taxpayer  to  sustain 
that  burden  of  proof  shows  that  no  part  of  the  trust  in- 
come was  permanently  set  aside  for  charity  during  the 
taxable  years. 

While  perhaps  not  of  great  significance  in  the  cir- 
cumstances of  this  case,  no  specific  exempt  organization 
had  a  right  to  receive  any  part  of  the  trust  income  or 
corpus,  either  immediately  or  ultimately.  Cf.  Hues- 
man's  Estate  V.  Commissioner,  198  F.  2d  133  (C.A.  9th). 
The  beneficiaries  of  the  trust  were  not  named  in  the 
trust  instrument;  they  were  to  be  such  as  John  Danz 
designated.  Up  to  the  time  of  his  death,  when  he  was  to 
designate  exempt  organization  to  take  the  remaining 
trust  fund,  no  beneficiary  existed  which  had  any  inter- 
est in  the  trust  fund  or  right  to  sue  for  mismanagement 
or  enforcement  of  the  trust. 

Taxpayer  attempts  to  avoid  the  force  of  the  require- 
ment of  Section  162  (a)  that  the  income  be  "during  the 
taxable  year  '^  *  *  permanently  set  aside"  by  arguing 
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that  it  is  ininiaterial  that  the  trustees  had  authority  to 
invest  the  trust  income.  (Br.  41-43.)  The  authorities 
relied  upon  are  informal  rulings  which  do  not  even  com- 
mit the  Commissioner  to  an  interpretation  of  the  law 
{Helvering  v.  'N.  Y.  Trust  Co.,  292  U.S.  455)  and  which 
involved  situations  in  which  taxpayer  assumes  the 
power  to  invest  income  existed.  ^^  Assuming  that  the 
mere  power  to  invest  income  pending  the  distribution 
thereof  to  charities  required  by  the  trust  instrument 
does  not  preclude  a  deduction  under  Section  162  (a), 
the  instant  case  is  one  in  which  the  trust  instrument 
authorized  more  than  mere  investment  of  income  set 
aside  for  charity.  The  trust  instrument  not  only  au- 
thorized repeated  changes  in  the  use  of  the  income  but 
specifically  authorized  use  of  the  income  for  speculative 
investments  and  for  carrying  on  active  trades  and  busi- 
nesses with  all  their  attendant  risks.  It  is  frivolous  for 
taxpayer  to  contend,  as  it  does  in  effect,  that  income 
is  "during  the  taxable  year  *  *  *  permanently  set 
aside"  for  payment  to  charity  even  though  it  is  subject 
to  risk  of  loss  in  the  active  conduct  of  any  trade  or  busi- 
ness in  which  the  trustees  may  choose  to  venture.  Unless 
the  trustees  actually  do  permanently  set  aside  trust  in- 
come for  2:)ayment  to  charity,  income  will  be  "perma- 
nently set  aside"  for  charity  pursuant  to  the  trust  in- 
strument only  at  John  Danz's  death  and  then  only  in 
the  amount  remaining.  For  income  to  be  deductible 
under  Section  162(a),  it  must  be  permanently  set  aside 
for  charity  "during  the  taxable  year". 


"^^  At  another  point  taxpayer  states  that  the  power  of  investment 
was  involved  in  Hopkins  v.  Commissioner,  13  T.C.  952,  in  which 
the  Tax  Court  allowed  a  deduction  under  Section  162(a)  without 
any  discussion  of  the  use  of  income  in  making  investments.  (Br. 
55.)  It  is  a  sufficient  answer  to  that  decision  that  the  instant  deci- 
sion, with  difTerent  facts,  was  also  decided  by  the  Tax  Court. 
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There  is  no  merit  in  taxpayer's  argument  (Br.  35- 
40)  that  its  income  should  be  held  to  be  deductible  under 
Section  162  (a)  because  individuals  are  allowed  a  de- 
duction under  Section  23  (o)  (Appendix,  infra)  for 
payments  to  taxpayer.  The  deduction  for  trusts  under 
Section  16'2  (a)  is  stated  to  be  in  lieu  of  the  deduction 
authorized  by  Section  23  (o)  for  individuals  and,  as  a 
comparison  of  the  two  statutes  reveals,  is  not  the  same 
as  the  latter.  Frank  Trust  of  1931  v.  Commissioner, 
145  F.  2d  411,  413  (C.A.  3d).  Obviously,  Section  162 
(a)  cannot  be  interpreted  in  conjunction  with  a  statute 
for  which  it  is  a  substitute.  Section  162  (a)  must  be 
given  eifect  according  to  its  plain  language,  as  this 
Court  in  effect  held  in  Uuesman's  Estate  v.  Commis- 
sioner, supra. 

Taxpayer  is  in  error  in  arguing  (Br.  58-59)  that  its 
construction  of  Section  162  (a)  is  confirmed  by  changes 
made  by  the  1950  Act.  In  line  with  the  amendments 
made  by  the  1950  Act  with  respect  to  exempt  organiza- 
tions. Congress,  by  Section  321  (a)  and  (b)  of  the  1950 
Act  (Appendix,  infra),  made  Section  162  (a)  subject 
to  exceiDtions  contained  in  a  new  subsection  (g)  which, 
among  other  things,  precluded  the  deduction  under  Sec- 
tion 162  (a)  of  any  business  income  of  a  trust.  ^^  Tax- 
payer conceives  that  to  be  a  recognition  that  a  deduc- 
tion under  Section  162  (a)  could  be  taken  for  years 
prior  to  1950  even  if  the  income  came  from  the  opera- 
tion of  a  business.  (Br.  58-59.)  It  was  unnecessary 
for  taxpayer  to  rely  upon  the  1950  Act  for  such  a  con- 


1®  In  terms  the  added  provisions  preclude  the  deduction  of  what 
would  be  the  trust's  "unrelated  business  net  income"  if  it  were  ex- 
empt from  tax  but,  as  stated  in  H.  Rep.  No.  2319,  81st  Cong.,  2d 
Sess.,  p.  43  (1950-2  Cum.  Bull.  380,  413)  — 

In  the  case  of  trusts  under  section  162,  however,  no  trade  or 
business  may  be  considered  "related".    *    *    * 
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elusion.  For  years  prior  to  1950  there  is  no  restriction 
under  Section  162  (a)  in  respect  of  the  nature  of  trust 
income.  Whether  from  business  or  investment,  income 
is  deductible  if  it  is  "during  the  taxable  year  paid  or 
permanently  set  aside"  for  payment  to  charitable  or- 
ganizations. The  disallowance  by  the  1950  Act  of  any 
charitable  deduction  in  respect  of  business  income  for 
subsequent  years  is  of  no  materiality  here.  Nor  is  it 
of  any  significance  that,  as  taxpayer  points  out  (Br. 
59),  H.  Rep.  No.  2319,  supra,  stated  that  a  trust  which 
either  "distributes  or  accumulates"  its  income  for 
charitable  purposes  is,  for  all  practical  purposes,  cx- 
emi^t  from  income  taxes.  So  far  as  shown,  the  instant 
trust  has  not  accumulated  trust  income. 

Ill 

The  Filing  of  Form  990  Returns  Required  of  Exempt  Organi- 
zations under  Section  54(f)  of  the  Code  Did  Not  Start  the 
Running  of  the  Three- Year  Limitations  Period  Prescribed  Iiy 
Section  275(a)  for  Assessment  of  Taxes  so  as  to  Bar  Collec- 
tion of  the  Deficiencies  for  1943,  1944  and  1945 

Since  taxpayer  is  not  exempt  from  tax  under  Section 
101  (6),  it  was  required  by  Section  142  (a)  of  the 
Code  (Appendix,  infra)  to  file  fiduciary  income  tax 
returns  for  the  taxable  years  on  Form  1041.  For  the 
years  1943,  1944  and  1945  it  filed  such  returns  on  July 
28,  1947.  (R.  84.)  The  deficiencies  for  those  years  were 
assessed  by  the  Conunissioner  on  October  14,  1949  (R. 
85),  which  was  within  the  three-year  limitations  period 
for  assessment  prescribed  by  Section  275  (a)  of  the 
Code  (Appendix,  infra)."  Taxj^ayer  contends,  how- 
ever, that  the  deficiencies  for  1943,  1944  and  1945  are 
barred  on  the  ground  that  as  to  those  years  the  three- 


'^  Section  275(a)  provides  that  assessment  of  tax  shall  be  made 
"within  three  years  after  the  return  was  filed". 
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year  limitation  period  started  ruiiiiiiig'  on  September 
18,  1946,  wlien  it  filed  Form  990  information  returns 
required  oi'  c.vcwpt  organizations  under  Section  54  (f ) 
of  the  Code  and  Treasury  Regulations  111,  Section 
29J01-1  (Appendix,  \ufra).  As  the  Tax  Court  held 
(R.  126-128),  the  contention  has  no  merit. 

In  the  3950  Act  Congress  itself  specifically  provided 
when,  for  prior  years,  the  filing  of  a  Form  990  informa- 
tion return  required  by  Section  54  (f )  shall  constitute 
the  iiling  of  a  return  for  the  purposes  of  Section  275 
(a).  Section  302  (b)  of  the  1950  Act  (Appendix,  infra) 
provides : 

(b)  Period  of  Limitations. — In  the  case  of  an 

(organization  which  would  otherwise  be  exempt 
under  section  101  of  the  Internal  Revenue  Code 
^vere  it  not  carrying  on  a  trade  or  business  for 
profit,  the  filing  of  the  information  return  required 
by  section  54  (f)  of  tlie  Internal  Revenue  Code 
(relating  to  returns  by  tax-exempt  organizations) 
for  any  taxable  year  heginning  prior  to  January 
1, 1951,  shall  be  deemed  to  be  the  filing  of  a  return 
for  the  purposes  of  section  275  of  the  Internal 
Revenue  Code  (relating  to  period  of  limitation 
\\\)0\\  assessment  and  collection).  *  *  *  The  pro- 
visions of  this  subsection  shall  not  ap])ly  to  a  tax- 
able year  of  such  an  organization  with  respect  to 
which,  prior  to  September  20, 1950,  (1)  any  amount 
of  tax  was  assessed  or  ]iaid,  or  (2)  a  notice  of  de- 
ficiency under  section  272  of  the  Internal  Revenue 
Code  was  sent  to  the  taxpayer.  (Italics  supplied.) 

Taxpayer's  Form  990  returns  for  the  years  1943, 1944 
and  1945  are  thus  not  to  be  treated  as  returns  for  the 
purpose  of  Section  275(a),  for  two  reasons.  First, 
a  notice  of  deficiency  for  those  years  was  sent  to  tax- 
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]myer  prior  to  Sei)teinl)er  20,  1950.  Secondly,  tax- 
payer is  not  an  ori^anization  ^Yllicll  would  otherwise  be 
exempt  under  Section  101  were  it  not  carrying  on  a 
trade  or  business  for  profit.  As  we  showed  in  Point  I, 
supra,  by  Section  301  of  the  1950  Act  Congress  made 
uiunistakably  clear  its  understanding  and  intent  that  ex- 
eni])tion  under  Section  101  (G)  rests  upon  a  functional 
charUahle  activity.  As  we  also  showed  previously,  no 
functional  charitable  activity  can  even  be  attributed 
to  taxpayer,  through  relationship  to  an  exempt  organ- 
ization or  otherwise. 

Even  if  Section  302  (]))  of  the  1950  Act  had  not  been 
enacted  and  settled  the  matter,  taxpayer's  Form  990 
would  not  have  constituted  returns  for  limitations  pur- 
poses mider  Section  275  (a),  for  two  reasons.  In  the 
first  place,  the  Forms  990  did  not,  at  the  time  they  were 
filed,  constitute  "returns"  required  to  be  filed  by  any 
statute.  Secondly,  they  did  not  contain  all  the  data 
from  which  income  tax  could  be  computed  and  assessed. 

Section  54  (f)  of  the  Code  requires  an  annual  in- 
formation return  only  of  cjcempt  organizations.  Treas- 
ury Regulations  111,  Section  29.101-1,  provide  that 
every  organization  claiming  exemption,  with  exceptions 
not  pertinent  here,  must  establish  its  exemption  by 
furnishing  information  on  a  certain  questionnaire 
and  submitting  certain  pertinent  documents,  and  shall 
also  file  ''a  return  of  information  on  Form  990  relative 
to  the  business  of  the  organization  for  the  last  complete 
year  of  operation".  The  Regulations  further  i3rovide 
that— 

When  an  organization  (other  than  a  mutual  in- 
surance company)  /?«.<?  estahlished  its  right  to  ex- 
emption, it  need  not  thereafter  make  a  return  of 
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income  or  any  i'lU'tlier  showing'  with  respect  to  its 
status  under  the  law,  unless  *  *  *,  except  that 
every  organization  exempt  or  claiming  exemption 
under  section  101  (5),  (6),  except  *  *  *,  shall  file 
amiually  returns  of  information  on  Form  990 
***.'***   (Italics  supplied.) 

Thus  an  organization  is  not  relieved  of  filing  income 
tax  returns  until  it  estal^lishes  its  claimed  right  to  ex- 
emption. Annual  information  returns  on  Form  990 
are  required  only  of  exempt  organizations.  If  an  or- 
ganization establishes  its  right  to  exemption,  it  is  re- 
quired to  file  Form  990;  if  it  does  not  establish  its 
right  to  exemption,  it  must  continue  filing  Form  1041. 
While  the  Regulations  require  the  premature  filing  of 
one  Form  990,  the  form  becomes  a  "return"  required 
by  Section  54  (f )  only  if  the  organization  establishes 
its  right  to  exemption.  When,  as  here,  the  Form  990 
is  not  a  "return"  required  to  be  filed  by  Section  54  (f ), 
having  been  filed  by  an  organization  which  did  not 
establish  exemption,  it  certainly  cannot  be  a  substitute 
for  the  return  required  of  taxpayer  by  Section  142  (a) 
nor  a  return  for  the  purpose  of  starting  the  running  of 
the  statute  of  limitations  for  assessment  of  income 
taxes.^^ 


^^  That  is  the  reason  the  "unpublished  ruling"  to  which  taxpayer 
refers  (Br.  65)  was  not  applied  in  taxpayer's  case.  The  unpublished 
ruling,  which  of  course  is  without  force  and  effect  in  any  event,  was 
merely  an  informal  memorandum  written  by  an  employee  of  the 
Bureau  of  Internal  Revenue  in  which  he  expressed  the  opinion  that 
the  Commissioner  would  be  justified  in  treating  a  Form  990  as  a 
return  sufficient  to  start  the  running  of  the  statute  of  limitations  for 
assessment  of  income  taxes  if  the  jorms  furnished  S7(.fficient  data 
for  computation  of  income  tax  and  depending  upon  the  provisions 
and  circumstances  under  ivhich  the  returns  ivere  required  and  upon 
the  basis  of  the  facts  involved  in  each  case.  For  a  time  the  Bu- 
reau treated  the  Forms  990  as  sufficient  to  start  the  running  of 
the  statute  of  limitations  when  filed  by  organizations  determined  by 
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It  should  especially  be  noted  that  this  is  not  a  case 
of  a  taxpayer  mistakenly  filing  a  wrong  form,  but  a 
case  in  which  the  taxpayer  is  seeking  to  take  advantage 
of  its  own  disregard  of  the  statute  and  Regulations. 
Taxpayer  had  income  in  1943,  1944  and  1945  which  it 
was  required  ])y  Section  142  (a)  of  the  Code  to  return 
on  Form  1041  uidess  it  claimed  and  established  exempt 
status.  Taxpayer  not  only  did  not  file  such  returns 
but  it  did  not  claim  or  attempt  to  establish  exempt 
status  until  September  19,  1946.  (R.  83.)  Then,  in- 
stead of  filing,  along  with  the  information  required  by 
the  Regulations  of  a  taxpayer  claiming  exemption,  "a" 
return  "of  information"  on  Form  990  "relative  to  the 
business  of  the  organization  for  the  last  complete  year 
of  operation",  as  required  by  the  Regulation,  it  filed  a 
Form  990  for  all  three  previous  years.  Since  taxpayer 
did  not  even  claim  exemption  during  1943,  1944  and 
1945,  there  is  no  possible  excuse  for  its  failure  to  file 
Forms  1041  for  those  years,  as  required  by  Section  142 
(a)  of  the  Code.  And,  moreover,  had  it  claimed  ex- 
emption beginning  in  1943,  it  would  have  been  required 
by  the  Regulations  to  file  only  one  information  Form 
990  and  that  for  the  year  1942. 

At  this  point,  Commissioner  v.  Lane-Wells  Co.,  321 
U.S.  219,  is  pertinent.  In  that  case  the  taxpayer  was 
required  by  pertinent  Treasury  Regulations  to  file  two 
separate  returns,  an  income  tax  return  and  a  ]iersonal 
holding  company  tax  return,  and  failed  to  file  the  per- 
sonal holding  company  return.     The  Supreme  Court 

the  Comminfiioner  to  be  exempt,  which  may  or  may  not  have  been 
proper.  However,  the  records  of  the  Bureau  disclose  no  case  in 
whicli  a  Form  990  was  treated  as  starting  the  running  of  the  statute 
of  limitations  when  filed  by  an  organization  which  never  established 
a  tax-exempt  status  or  was  denied  exemption. 


61 


held  that  the  filing  of  the  income  tax  return  did  not 
start  the  running  of  the  statute  of  limitations  as  to 
the  personal  holding  company  taxes.  Decision  was 
based  on  a  conclusion  that  the  Treasury  Regulations 
requiring  two  separate  returns  for  the  two  types  of 
taxes  was  reasonable  and  valid.  Among  other  things, 
the  Supreme  Court  stated  (p.  223)  : 

Congress  has  given  discretion  to  the  Commis- 
sioner to  prescribe  by  regulation  forms  of  returns 
and  has  made  it  the  duty  of  the  taxj^ayer  to  comply. 
*  *  *  The  puri:)ose  is  not  alone  to  get  tax  informa- 
tion in  some  form  but  also  to  get  it  with  such  uni- 
formity, completeness,  and  arrangement  that  the 
physical  task  of  handling  and  verifying  returns 
may  be  readily  accomplished.  *  *  * 

In  the  present  case  only  the  income  tax  is  involved, 
but  the  Regulations  clearly  show  (1)  that  taxpayer  was 
not  relieved  of  filing  income  tax  returns  unless  and  until 
it  claimed  and  established  that  it  was  tax-exempt  and 
(2)  that  the  Forms  990  filed  by  taxpayer  were  not 
even  ''returns"  required  by  Section  54  (f),  let  alone 
Section  142  (a). 

Even  if  the  Forms  990  filed  by  taxpayer  for  1943, 
1944  and  1945  had  been  "returns"  required  to  be  filed 
by  Section  54  (f )  or  the  Regulations,  they  would  not 
have  been  sufficient  as  income  tax  returns  to  start  the 
running  of  the  statute  of  limitations  under  Section  275 
(a)  for  assessment  of  income  taxes.  Germantown  Trust 
Co.  V.  Commissioner,  309  U.  S.  304,  relied  upon  by  tax- 
payer (Br.  63-64),  shows  that  one  type  of  return  may 
be  a  substitute  for  another  type  of  return  only  when 
it  contains  all  the  data  from  which  the  tax  can  be  com- 
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piited  and  assessed.**  Siieli  data  must  be  supplied,  not 
just  "in  some  form",  but  with  "such  uniformity,  com- 
pleteness, and  arranirement"  that  the  physical  task  of 
handling  and  verifying  returns  may  be  readily  accom- 
plished. Commissioner  v.  Lane-Wells  Co.,  supra,  p. 
223.  Taxpayer  is  incorrect  in  asserting  (Br.  64)  that 
its  Forms  990  for  1943, 1944  and  1945  "disclosed  all  the 
data  from  which  the  tax  could  be  computed".  Xot  only 
were  the  Forms  990  mere  "information"  returns  ''rel- 
ative to  the  business  of  the  organization"  (Treasury 
Regulations  111.  Section  29.101-1),  the  tiling  of  which 
constituted  a  denial  of  tax  liability,  but,  as  the  Tax 
Court  stated  (E.  127^  — 

The  stipulation  includes  copies  of  the  returns  filed. 
A  comparison  of  those  returns  [Form  990]  with 
the  fiduciary  returns  [Form  1041]  for  those  same 
years  filed  on  July  29,  1947  shows  that  they  do  not 
contain  all  of  the  data  from  which  a  tax  could  be 
computed  and  assessed.  *  *  *  Furthermore,  the 
information  was  not  only  not  in  the  f omi  required 
of  taxpayers,  but  it  was  not  given  with  such  imi- 
formity,  completeness,  and  arrangement  as  to  con- 
stitute an  adequate  return  for  the  purpose  of  start- 
ing the  running  of  the  statute  of  limitations  on 
assessment  and  collection  of  the  taxes  due.  Com- 
missioner V.  Lane-Wells  Compant/,  321  U.S.  219, 
»  *  *    *  *  * 

For  a  comparision  of  the  two  types  of  returns  filed  for 
1943,  1944  and  1945.  see  Joint  Exhibits  2B,  3C,  4D 


^^  It  should  perhaps  be  noted  that  in  the  Germantown  Tni,<it  Co. 
case,  where  the  question  was  whether  the  fiduciary*  return  filed  by 
the  taxpayer  was  suflBcient  to  start  the  running  of  the  statute  of 
limitations  despite  the  Commissioner's  contention  that  the  taxpayer 
should  have  filed  a  corporate  return,  it  was  conceded  that  the  tax- 
payer was  a  fiduciarj'  as  to  a  certain  fund  and  that  the  fiduciary 
return  was  one  which  the  taxpayer  "was  bound  to  file."    (P.  308.) 
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(Forms  990)  and  6F,  7G,  8H  (Forms  1041;,  all  trans- 
mitted to  this  Court  in  their  original  form. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  and  should 
be  affirmed. 

Respectfully  submitted, 

H.  Brian  Holland, 
Assistant  Attorney  General. 
Ellis  N.  Slack, 
Melva  M.  Graney, 
Special  Assistants  to  the 

Attorney  General. 
May,  1953. 


64 

APPENDIX 

Internal  Revenue  Code : 

Sec.  23.  Deductions  from  Gross  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions : 

*  *  ^  *  * 

(o)  [as  amended  by  Sec.  224  (a)  of  the  Revenue 
Act  of  1939,  c.  247,  53  Stat.  862,  and  Sec.  127  (c) 
of  the  Revenue  Act  of  1942,  c.  619,  56  Stat.  798] 
Charitable  and  Other  Contrihutions. — In  the  case 
of  an  individual,  contributions  or  gifts  payment  of 
which  is  made  within  the  taxable  year  to  or  for 
the  use  of: 

(1)  The  United  States,  any  State,  Territory, 
or  any  j^olitical  subdivision  thereof  or  the  Dis- 
trict of  Columbia,  or  any  possession  of  the  United 
States,  for  exclusively  public  purposes; 

(2)  A  corporation,  trust,  or  community  chest, 
fund,  or  foundation,  created  or  organized  in  the 
United  States  or  in  any  possession  thereof  or 
under  the  law  of  the  United  States  or  of  any 
State  or  Territory  or  of  any  possession  of  the 
United  States,  organized  and  operated  exclu- 
sively for  religious,  charitable,  scientific,  liter- 
ary, or  educational  purposes,  or  for  the  preven- 
tion of  cruelty  to  children  or  animals,  no  part 
of  the  net  earnings  of  which  inures  to  the  benefit 
of  any  private  shareholder  or  individual,  and  no 
substantial  part  of  the  activities  of  which  is 
carrying  on  propaganda,  or  otherwise  attempt- 
ing, to  influence  legislation ; 

(3)  the  special  fund  for  vocational  rehabilita- 
tion authorized  by  section  12  of  the  World  War 
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Veteran's  Act,  192-t,  43  Stat.  611  (U.S.C,  Title 
38,  §  440)  ; 

(4)  posts  or  organizations  of  war  veterans,  or 
auxiliary  units  or  societies  of  any  such  posts  or 
organizations,  if  such  posts,  organizations,  units, 
or  societies  are  organized  in  the  United  States 
or  any  of  its  possessions,  and  if  no  part  of  their 
net  earnings  inures  to  the  benefit  of  any  private 
shareholder  or  individual ;  or 

(5)  a  domestic  fraternal  society,  order,  or  as- 
sociation, operating  under  the  lodge  system,  but 
only  if  such  contributions  or  gifts  are  to  be  used 
exclusively  for  religious,  charitable,  scientific, 
literary,  or  educational  purposes,  or  for  the  pre- 
vention of  cruelty  to  children  or  animals ; 

to  an  amount  which  in  all  the  above  cases  combined 
does  not  exceed  15  i)er  centum  of  the  taxpayer's 
net  income  as  computed  without  the  benefit  of  this 
subsection  or  of  subsection  (x).  Such  contribu- 
tions or  gifts  shall  be  allowable  as  deductions  only 
if  verified  under  rules  and  regulations  prescribed 
by  the  Commissioner,  with  the  approval  of  the 
Secretary. 

For  unlimited  deduction  if  contributions  and 
gifts  exceed  90  per  centum  of  the  net  income,  see 
section  120. 


(26  U.S.C.  1946  ed.,  Sec.  23.) 

Sec.  54.    Records  and  Special  Retuens. 


(f)  [as  added  by  Sec.  117  (a)  of  the  Revenue 
Act  of  1943,  c.  63,  58  Stat.  21]  Every  organization, 
except  as  hereinafter  provided,  exempt  from  taxa- 
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tioii  under  section  101  shall  file  an  annual  return, 
which  shall  contain  or  be  verified  by  a  written 
declaration  that  it  is  made  under  the  penalties  of 
perjury,  stating  specifically  the  items  of  gross  in- 
come, receipts,  and  disbursements,  and  such  other 
information  for  the  purpose  of  carrying  out  the 
provisions  of  this  chapter  as  the  Commissioner, 
with  the  approval  of  the  Secretary,  may  by  regula- 
tions prescribe,  and  shall  keep  such  records,  render 
under  oath  such  statements,  make  such  other  re- 
turns, and  comply  with  such  rules  and  regulations 
as  the  Commissioner,  with  the  approval  of  the 
Secretary,  may  from  time  to  time  prescribe.  No 
such  annual  return  need  be  filed  under  this  subsec- 
tion by  any  organization  exempt  from  taxation 
nnder  the  provisions  of  section  101 — 

(1)  which  is  a  religions  organization  exempt 
under  section  101  (6)  ;  or 

(2)  which  is  an  educational  organization  ex- 
empt under  section  101  (6),  if  such  organization 
normally  maintains  a  regular  faculty  and  cur- 
riculum and  normally  has  a  regularly  organized 
body  of  pupils  or  students  in  attendance  at  the 
place  where  its  educational  activities  are  regu- 
larly carried  on ;  or 

(3)  which  is  a  charitable  organization,  or  an 
organization  for  the  j^revention  of  cruelty  to 
children  or  animals,  exempt  under  section  101 
(6),  if  such  organization  is  supported,  in  wliole 
or  in  part,  by  funds  contributed  by  the  United 
States  or  any  State  or  political  subdivision 
thereof,  or  is  primarily  supported  by  contribu- 
tions of  the  general  public;  or 

(4)  which  is  an  organization  exempt  under 
section  101  (6),  if  such  organization  is  operated, 
supervised,  or  controlled  by  or  in  connection  with 
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a  relia,ious  organization  described  in  paragraph 
(1)  ;  or 

(5)  which  is  an  organization  exempt  solely 
under  section  101  (3)  ;  or 

(6")  which  is  an  organization  exempt  under 
section  101  (15),  if  such  organization  is  a  corpo- 
ration wholly  owned  by  the  United  States  or  any 
agency  or  instrumentality  thereof,  or  a  wholly 
owned  subsidiary  of  such  a  corporation. 

(26  U.S.C.  1946  ed.,  Sec.  54.) 

Sec.  101.     Exemptions  Feom   Tax  on  Corpora- 
tions. 
The   following   organizations   shall   be    exempt 

from  taxation  under  this  chapter — 

***** 

(6)  Corporations,  and  any  community  chest, 
fund,  or  foundation,  organized  and  operated  ex- 
clusively for  religious,  charitable,  scientific,  lit- 
erary, or  educational  purposes,  or  for  the  preven- 
tion of  cruelty  to  children  or  animals,  no  part  of 
the  net  earnings  of  which  inures  to  the  benefit  of 
any  private  shareholder  or  individual,  and  no 
substantial  part  of  the  activities  of  which  is  car- 
rying on  propaganda,  or  otherwise  attempting, 
to  influence  legislation ; 

***** 

(14)  Corporations  organized  for  the  exclusive 
purpose  of  holding  title  to  property,  collecting 
income  therefrom,  and  turning  over  the  entire 
amount  thereof,  less  expenses,  to  an  organiza- 
tion which  itself  is  exempt  from  the  tax  imposed 
by  this  chapter ; 

***** 
(26  U.S.C,  1946  ed.,  Sec.  101.) 
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Sec.  142.    FiDrciARY  Returxs. 

(a)  [as  amended  by  Sec.  112  (b)  of  the  Eevenue 
Act  of  1941,  c.  412,  55  Stat.  687,  and  Sec.  131  (c) 
(2)  of  the  Revenue  Act  of  1942,  supra]  Bequire- 
ment  of  Return. — Every  fiduciary  (except  a  re- 
ceiver appointed  by  authority  of  law  in  possession 
of  part  only  of  the  property  of  an  individual)  shall 
make  under  oath  a  return  for  any  of  the  following 
individuals,  estates,  or  trusts  for  which  he  acts, 
stating  specifically  the  items  of  gross  income 
thereof  and  the  deductions  and  credits  allowed 
under  this  chapter  and  such  other  information  for 
the  purpose  of  carrying  out  the  provisions  of  this 
chapter  as  the  Commissioner  with  the  approval  of 
the  Secretary  may  by  regulations  prescribe — 

(1)  Every  individual  having  a  gross  income 
for  the  taxable  year  of  $500  or  over,  if  single,  or 
if  married  and  not  living  with  husband  or  wife ; 

(2)  Every  individual  having  a  gross  income 
for  the  taxable  year  of  $1,200  or  over,  if  married 
and  living  with  husband  or  wife ; 

(3)  Every  estate  the  gross  income  of  which 
for  the  taxable  year  is  $500  or  over ; 

(4)  Every  trust  the  net  income  of  which  for 
the  taxable  year  is  $100  or  over,  or  the  gross  in- 
come of  which  for  the  taxable  year  is  $500  or 
over,  regardless  of  the  amount  of  the  net  income ; 
and 

(5)  Every  estate  or  trust  of  which  any  bene- 
ficiary is  a  nonresident  alien. 


(26  U.S.C.  1946  ed.,  Sec.  142.) 


69 


Sec.  162.    Net  Income. 

The  net  income  of  the  estate  or  trust  shall  be  com- 
puted in  the  same  manner  and  on  the  same  basis 
as  in  the  case  of  an  individual,  except  that — 

(a)  There  shall  be  allowed  as  a  deduction  (in 
lieu  of  the  deduction  for  charitable,  etc.,  contribu- 
tions authorized  by  section  23  (o))  any  part  of 
the  gross  income,  without  limitation,  which  pur- 
suant to  the  terms  of  the  will  or  deed  creating  the 
trust,  is  during  the  taxable  year  paid  or  perma- 
nently set  aside  for  the  purposes  and  in  the  man- 
ner specified  in  section  23  (o),  or  is  to  be  used  ex- 
clusively for  religious,  charitable,  scientific,  liter- 
ary, or  educational  purposes,  or  for  the  prevention 
of  cruelty  to  children  or  animals,  or  for  the  estab- 
lishment, acquisition,  maintenance  or  operation  of 
a  public  cemetery  not  operated  for  profit ; 


(26  U.S.C.  1946  ed.,  Sec.  162.) 

Sec.  275.   Peeiod  of  Limitation  Upon  Assessment 
AND  Collection. 

Except  as  provided  in  section  276 — 

(a)  General  Rule. — The  amount  of  income  taxes 
imposed  by  this  chapter  shall  be  assessed  within 
three  years  after  the  return  w^as  filed,  and  no  pro- 
ceeding in  court  without  assessment  for  the  collec- 
tion of  such  taxes  shall  be  hegun  after  the  expira- 
tion of  such  period. 

4f  *  *  *  ■'^ 

(26  U.S.C,  1946  ed.,  Sec.  275.) 
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Revenue  Act  of  1950,  c.  994,  64  Stat.  906: 

Sec.  301.     Income  of  Educational,  Charitable, 
AND  Certain  Other  Exempt  Organizations. 

(a)  Tax  on  Certain  Types  of  Income. — Supple- 
ment U  of  chapter  1  is  hereby  amended  to  read  as 
follows : 

"Supplement  U — Taxation  of  Business  Income 
OF  Certain  Section  101  Organizations 

**Sec.  421.    Imposition  of  Tax. 

(a)  In  General. — There  shall  be  levied,  collected, 
and  paid  for  each  taxable  year  beginning  after 
December  31,  1950— 

'^(1)  upon  the  supplement  U  net  income  (as 
defined  in  subsection  (c))  of  every  organization 
described  in  subsection  (b)(1),  a  normal  tax  of 
25  per  centum  of  the  supplement  U  net  income, 
and  a  surtax  of  20  per  centum  of  the  amount  of 
the  supplement  U  net  income  in  excess  of  $25,000. 

"(2)  upon  the  supplement  U  net  income  of 
every  trust  described  in  subsection  (b)(2),  a 
normal  tax  comjDuted  at  the  rate  and  in  the  man- 
ner provided  in  section  11  and  a  surtax  computed 
at  the  rates  and  in  the  manner  provided  in  sec- 
tion 12  (b).  In  making  such  computations  for 
the  purposes  of  this  section,  the  term  'the  amount 
of  the  net  income  in  excess  of  the  credits  against 
net  income  provided  in  section  25'  as  used  in 
section  11  shall  be  read  as  'the  amount  of  the 
supplement  U  net  income'  and  the  term  'surtax 
net  income'  as  used  in  section  12  (b)  shall  be 
read  as  'supplement  U  net  income'. 
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''(b)  Organizations  Subject  to  Tax. — 

"  ( 1 )  Organizations  taxable  as  corporations. — 
The  taxes  imposed  by  subsection  (a)  (1)  shall 
apply  ill  the  case  of  any  organization  (other  than 
a  church,  a  convention  or  association  of  churches, 
or  a  trust  described  in  paragraph  (2))  which 
is  exempt,  except  as  provided  in  this  supplement, 
from  taxation  under  this  chapter  by  reason  of 
paragraph  (1),  (6),  or  (7)  of  section  101.  Such 
taxes  shall  also  apply  in  the  case  of  a  corporation 
described  in  section  101  (14)  if  the  income  is  pay- 
able to  an  organization  which  itself  is  subject  to 
the  tax  imposed  by  subsection  (a)  or  to  a  church 
or  to  a  convention  or  association  of  churches. 

"  (2)  Trusts  taxable  at  individual  rates. — The 
taxes  imposed  by  subsection  (a)  (2)  shall  apply 
in  the  case  of  any  trust  which  is  exempt,  except 
as  provided  in  this  supplement,  from  taxation 
under  this  chapter  by  reason  of  paragraph  (6) 
of  section  101  and  which,  if  it  were  not  for  such 
exemption,  would  be  subject  to  the  provisions  of 
supplement  E. 

"(c)  Definition  of  Supplement  U  Net  Income. 
— The  term  'supplement  U  net  income'  of  an  or- 
ganization means  the  amount  by  which  its  unrelated 
business  net  income  (as  defined  in  section  422)  ex- 
ceeds $1,000. 

4f  *  *  *  * 

"Sec.  422.  Unrelated  Business  Net  Income. 

"(a)  Definition. — The  term  'unrelated  business 
net  income '  means  the  gross  income  derived  by  any 
organization  from  any  unrelated  trade  or  business 
(as  defined  in  subsection   (b))   regularly  carried 
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on  by  it,  less  the  deductions  allowed  by  section  23 
which  are  directly  connected  with  the  carrying  on 
of  such  trade  or  business  subject  to  the  following 
exceptions,  additions,  and  limitations: 


''(b)  Unrelated  Trade  or  Business. — The  term 
'unrelated  trade  or  business'  means,  in  the  case 
of  any  organization  subject  to  the  tax  imposed  by 
section  421  (a),  any  trade  or  business  the  conduct 
of  which  is  not  substantially  related  (aside  from 
the  need  of  such  organization  for  income  or  funds 
or  the  use  it  makes  of  the  profits  derived)  to  the 
exercise  or  performance  by  such  organization  of 
its  charitable,  educational,  or  other  puri)ose  or 
function  constituting  the  basis  for  its  exemption 
under  section  101,    *    *    ^ 


The  term  'unrelated  trade  or  business'  means,  in 
the  case  of  a  trust  computing  its  unrelated  business 
net  income  under  this  section  for  the  puri)oses  of 
section  162  (g)(1),  any  trade  or  business  regu- 
larly carried  on  by  such  trust  or  by  a  partnership 
of  which  it  is  a  member. 


(b)  Feeder  Organizations. — Section  101  is 
hereby  amended  by  adding  at  the  end  thereof  the 
following  paragraph: 

"An  organization  operated  for  the  primary  pur- 
pose of  carrying  on  a  trade  or  business  for  profit 
shall  not  be  exempt  under  any  paragraph  of  this 
section  on  the  ground  that  all  of  its  profits  are 
payable  to  one  or  more  organizations  exempt  under 
this  section  from  taxation.    For  the  purposes  of 
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this  paragraph  the  term  'trade  or  business'  shall 
not  include  the  rental  by  an  organization  of  its  real 
property  (inchiding  personal  property  leased  with 
the  real  property)." 


(26  U.S.C.  1946  ed.,  Supp.  IV,  Sees.  101,  421-422.) 

Sec.  302.  Exemption  of  Certain  Organizations 
FOR  Past  Years. 

(a)  Trade  or  Business  Not  Unrelated. — For  any 
taxable  jeav  l)eginning  prior  to  January  1,  1951, 
no  organization  shall  be  denied  exemption  under 
paragraph  (1),  (6),  or  (7)  of  section  101  of  the 
Internal  Revenue  Code  on  the  grounds  that  it  is 
carrying  on  a  trade  or  business  for  profit  if  the 
income  from  such  trade  or  business  would  not  be 
taxable  as  unrelated  business  income  under  the 
provisions  of  Supplement  U  of  the  Internal  Reve- 
nue Code,  as  amended  by  this  Act,  or  if  such  trade 
or  business  is  the  rental  by  such  organization  of 
its  real  property  (including  personal  property 
leased  with  the  real  property.) 

(b)  Period  Limitations. — In  the  case  of  an  or- 
ganization which  w^ould  otherwise  be  exempt  under 
section  101  of  the  Internal  Revenue  Code  were  it 
not  carrying  on  a  trade  or  business  for  profit,  the 
filing  of  the  information  return  required  by  section 
54  (f )  of  the  Internal  Revenue  Code  (relating  to 
returns  by  tax-exempt  organizations)  for  any  tax- 
able year  beginning  prior  to  January  1,  1951 ,  shall 
be  deemed  to  be  the  filing  of  a  return  for  the  pur- 
poses of  section  275  of  the  Internal  Revenue  Code 
(relating  to  period  of  limitation  upon  assessment 
and  collection).  In  the  case  of  such  an  organiza- 
tion which  was,  by  the  provisions  of  section  54  (f ) 
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of  the  Internal  Revenue  Code,  specifically  not  re- 
quired to  file  sucli  information  return,  for  tlie 
purposes  of  the  preceding  sentence  a  return  shall 
be  deemed  to  have  been  filed  at  the  time  when  such 
return  should  have  been  filed  had  it  been  so  re- 
quired. The  provisions  of  this  subsection  shall  not 
apply  to  a  taxable  year  of  such  an  organization 
with  respect  to  which,  prior  to  September  20,  1950, 

(1)  any  amount  of  tax  was  assessed  or  X3aid,  or 

(2)  a  notice  of  deficiency  under  section  272  of  the 
Internal  Revenue  Code  was  sent  to  the  taxpayer. 

***** 

Sec.  303.  Effective  Date  of  Part  I. 

The  amendments  made  by  this  j^art  shall  ])e  ap- 
plicable only  with  respect  to  taxable  years  begin- 
ning after  December  31,  1950.  The  determination 
as  to  whether  an  organization  is  exempt  under  sec- 
tion 101  of  the  Internal  Revenue  Code  from  taxa- 
tion for  any  taxable  year  beginning  before  January 
1,  1951,  shall  be  made  as  if  section  301  (b)  of  this 
Act  had  not  been  enacted  and  without  inferences 
drawn  from  the  fact  that  the  amendment  made  hy 
such  section  is  not  expressly  made  applicable  with 
respect  to  taxable  years  beginning  before  January 
1,  1951. 

Sec.  321.  Charitable,  etc..  Deductions  of  Trusts. 

(a)  Amendment  of  Section  162, — Section  162  is 
hereby  amended  by  adding  at  the  end  thereof  the 
following : 

''(g)  Rules  for  Application  of  Subsection  (a) 
in  the  Case  of  Trusts. — 

''(1)   Trade  or  business  income. — In  comput- 
ing the  deduction  allowable  under  subsection  (a) 
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to  a  trust  for  any  taxable  year  beginning  after 
December  31,  1950,  no  amount  otherwise  allow- 
able under  subsection  (a)  as  a  deduction  shall 
be  allowed  as  a  deduction  with  respect  to  income 
of  the  taxable  year  which  is  allocable  to  its  Sup- 
plement U  business  income  for  such  year.  As 
used  in  this  paragraph  the  term  '  Supplement  U 
business  income'  means  an  amount  equal  to  the 
amount  which,  if  such  trusts  were  exempt  under 
section  101  (6)  from  taxation,  would  be  computed 
as  its  unrelated  l)usiness  net  income  under  sec- 
tion 422  (relating  to  income  derived  from  certain 
business  activities  and  from  certain  leases). 

*  *  -x-  *  * 

"(4)  Accumulated  income. — If  the  amounts 
permanently  set  aside,  or  to  be  used  exclusively, 
for  the  charitable  and  other  purposes  described 
in  subsection  (a)  during  the  taxable  year  or  any 
23rior  taxable  year  and  not  actually  paid  out  by 
the  end  of  the  taxable  year — 

"  (A)  are  unreasonable  in  amount  or  dura- 
tion in  order  to  carry  out  such  purposes  of  the 
trust ;  or 

"(B)  are  used  to  a  substantial  degree  for 
l^urposes  other  than  those  described  in  sub- 
section (a)  ;  or 

"(C)  are  invested  in  such  a  manner  as  to 
jeopardize  the  interests  of  the  religious,  chari- 
table, scientific,  etc.,  beneficiaries, 

the  amount  otherwise  allowable  under  subsection 
(a)  as  a  deduction  shall  be  limited  to  the  amount 
actually  paid  out  during  the  taxable  year  and 
shall  not  exceed  15  per  centum  of  the  income  of 
the  trust  (computed  without  the  benefit  of  sub- 
section (a))." 
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(1))  Technical  Amendment. — Section  162  (a)  is 
hereby  amended  by  striking  out  "There  shall  be 
allowed  as  a  deduction"  and  inserting  in  lieu 
thereof  "Snl)je('t  to  the  provisions  of  subsection 
(g),  there  shall  l)e  allowed  as  a  deduction". 

(26  U.S.C.  1946  ed.,  Supp.  IV,  Sec.  162.) 

Treasury  Regulations  111,  promulgated  under  the 
Internal  Revenue  Code : 

Sec.  29.101-1.  Proof  of  Ejcemption. — A  corpora- 
tion is  not  exempt  merely  because  it  is  not  organ- 
ized and  operated  for  profit.  In  order  to  establish 
its  exemption  it  is  necessary  that  every  organiza- 
tion claiming  exemption  file  with  the  collector  for 
the  district  in  which  is  located  the  principal  place 
of  business  or  principal  office  of  the  organization 
an  affidavit  or  a  questionnaire  as  set  forth  below. 
An  organization  claiming  exemption  under  section 
101  (1),  *  *  *  (6),  *  *  -  shall  file  the  form  of 
questionnaire  appropriate  to  its  activities,  filled  out 
in  accordance  with  the  instructions  on  the  form  or 
issued  therewith.  Copies  of  the  following  ques- 
tionnaire forms  may  be  obtained  from  any  col- 
lector :  For  corporations  claiming  exemption  under 
section  101  (6),  Form  1023  ***,***  t^  ^^^j^ 
such  affidavit  or  questionnaire  shall  be  attached  a 
copy  of  the  articles  of  incorporation,  declaration 
of  trust,  or  other  instrument  of  similar  import,  set- 
ting forth  the  permitted  powers  or  activities  of  the 
organization,  the  by-laws  or  other  code  of  regula- 
tions, and  the  latest  financial  statement  showing 
the  assets,  liabilities,  receipts,  and  disbursements 
of  the  organization.  An  organization  claiming  ex- 
emption luider  section  101  (5),  (6),  except  organ- 
izations organized  and  operated  exclusively  for 
religious  purposes,  (7),  (8),  (9),  or  (14)  shall  also 


file  with  the  other  information  specified  herein  a 
return  of  information  on  Form  990  relative  to  the 
business  of  the  organization  for  the  last  complete 
year  of  operation;  provided,  however,  that  such 
return  shall  not  be  required  of  an  organization 
which  is  organized  and  operated  exclusively  for 
educational  purposes,  or  educational  and  religious 
purposes,  if  no  part  of  its  net  earnings  or  assets 
are  distributable  to  any  private  shareholder  in 
liquidation  or  otherwise  and  if,  in  the  case  of  an 
organization  privately  owned  or  operated,  the  Com- 
missioner is  advised  of  any  increase  in  the  com- 
pensation of  its  owners,  managers,  trustees,  or  di- 
rectors over  the  amount  of  such  compensation  for 
the  last  year  for  which  its  exemption  under  section 
301  (6)  was  approved  by  the  Commissioner.  Form 
990  will  not  be  required  of  charitable  organizations 
operated  or  controlled  by  religious  or  educational 
organizations  of  the  type  exempt  under  the  preced- 
ing sentence  from  the  requirement  of  filing  such 
returns,  nor  of  separately  conducted  charitable 
organizations  meeting  the  above  conditions  as  to 
distributions  and  compensation,  nor  of  charitable 
organizations  operated  under  the  control  of  a  State 
or  any  political  subdivision  thereof. 

*  *  -St  *  •» 

The  collector,  upon  receipt  of  the  affidavit,  or 
questionnaire,  and  other  papers,  will  examine  them 
as  to  completeness  and  will  forward  completed 
documents  to  the  Commissioner  for  decision  as  to 
whether  the  organization  is  exempt.  In  addition 
to  the  information  specified  herein,  the  Commis- 
sioner may  require  any  additional  information 
deemed  necessary  for  a  proper  determination  of 
whether  a  particular  organization  is  exempt  under 
section  101,  and  when  deemed  advisable  in  the 
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interest  of  an  efficient  administration  of  the  inter- 
nal revenne  laws  he  may  in  the  cases  of  particular 
types  of  organizations  provide  additional  question- 
naires or  otherwise  prescribe  the  form  in  which  the 
proof  of  exemption  shall  be  furnished. 

AVhen  an  organization  (other  than  a  mutual  in- 
surance company)  has  established  its  right  to  ex- 
emption, it  need  not  thereafter  make  a  return  of 
income  or  any  further  showing  with  respect  to  its 
status  under  the  law,  unless  it  changes  the  character 
of  its  organization  or  operations  or  the  purpose  for 
which  it  was  originally  created,  except  that  every 
organization  exempt  or  claiming  exemption  under 
section  101  (5),  (6),  except  organizations  organized 
and  operated  exclusively  for  religious  purposes, 
(7),  (8),  (9),  or  (14)  shall  file  annually  returns 
of  information  on  Form  990  with  the  collector  for 
the  district  in  which  is  located  the  principal  place 
of  business  or  principal  office  of  the  organization ; 
provided,  however,  ***.***  The  return  of  in- 
formation on  Form  990  shall  be  filed  on  or  before 
the  15th  day  of  the  fifth  month  following  the  close 
of  the  taxable  year.  *  *  * 


An  organization  which  is  exempt,  under  section 
101  and  the  regulations  thereunder,  from  filing  re- 
turns of  income  is  not,  however,  relieved  from  the 
duty  of  filing  returns  of  information  (see  sections 
147  and  148). 

Sec.  29,101  (6) -1.  Religious,  Charitdble,  Scien- 
tific, TAterary,  and  Educational  Organizations  and 
Community  Chests. — In  order  to  be  exempt  under 
section  101(6),  the  organization  must  meet  three 
tests : 
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(1)  It  must  be  organized  and  operated  exclu- 
sively for  one  or  more  of  the  specified  purposes ; 

(2)  Its  net  income  must  not  inure  in  whole  or 
in  part  to  the  benefit  of  private  shareholders  or 
individuals;  and 

(3)  It  must  not  by  any  substantial  part  of  its 
activities  attempt  to  influence  legislation  by 
propaganda  or  otherwise. 


Since  a  corporation  to  be  exempt  under  section 
101(6)  must  be  organized  and  operated  exclusively 
for  one  or  more  of  the  specified  purposes,  an  organ- 
ization which  has  certain  religious  purposes  and 
which  also  manufactures  and  sells  articles  to  the 
public  for  profit,  is  not  exempt  under  section  101  (6) 
even  though  its  property  is  held  in  common  and  its 
profits  do  not  inure  to  the  benefit  of  individual 
members  of  the  organization.  See  section  101(18) 
as  to  religious  or  apostolic  associations  or  corpo- 
rations. 

A  corporation  otherwise  exempt  under  section 
101(6)  does  not  lose  its  status  as  an  exempt  cor- 
poration by  receiving  income  such  as  rent,  divi- 
dends, and  interest  from  investments,  provided  such 
income  is  devoted  exclusively  to  one  or  more  of  the 
purposes  specified  in  that  section. 

Sec.  29.162-1.  Income  of  Estates  and  Trusts. — 

*  *  * 

From  the  gross  income  of  the  estate  or  trust 
there  are  also  deductible  (either  in  lieu  of,  or  in 
addition  to,  the  deductions  referred  to  in  the  pre- 
ceding paragraph  of  this  section)   the  following: 

(a)  Any  part  of  the  gross  income  of  the  estate 
or  trust  for  its  taxable  year  which,  by  the  terms 


80 

of  the  will  or  of  the  instrument  creating  the  trust, 
is  paid  or  permanently  set  aside  during  such  year 
for  the  charitable,  etc.,  uses  or  jDurposes  referred 
to  or  described  in  section  162(a).  This  deduction 
is  in  lieu  of  that  authorized  by  section  23  (o)  in 
the  case  of  individual  taxpayers. 
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The  John  Danz  Charitable  Trust, 

Petitioner, 

V. 

Commissioner  of  Internal  Revenue, 

Respondent, 


Docket 
No.  13608 


► 


On  Petition  for  Review  of  Decision  of  the  Tax 
Court  of  the  United  States 


REPLY  BRIEF  FOR  THE  PETITIONER 


I. 

PETITIONER  IS  EXEMPT  UNDER  I.R.C.  §101(6) 
While  admitting  that  the  purposes  for  which  Peti- 
tioner was  organized  and  operated  were  charitable  (Br. 
37-38),  and  that  no  part  of  its  fund  or  income  can  inure 
to  a  private  individual  (Br.  18,  28),  nevertheless  Re- 
spondent argues  that  exemption  under  I.R.C.  §101(6") 
|i  is  not  available,  based  on  a  number  of  intermingled  con- 
t  tentions.  To  aid  in  understanding  these  contentions,  it 
ji  is  necessary  to  separate  and  analyze  them.  They  in- 
\:  elude  argument  that  (1)  an  organization  must  be  en- 
gaged in  "functional  charitable  activities"  of  its  own 
to  secure  exemption;   (2)   if  an  organization  has  no 
"functional  charitable  activities"  of  its  own,  it  may 
^  secure  exemption  only  by  "relationship"  to  some  or- 
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ganization  that  does  carry  on  such  activities ;  (3)  there 
is  no  generally  accepted  destination  test  for  exemption ; 
and  (4)  receipt  of  business  income  destroys  exemption, 
even  if  there  is  no  primary  purpose  of  operating  busi- 
ness enterprise.  We  deal  with  each  of  these  arguments 
separately. 

As  a  preliminary,  we  wish  to  refer  to  Respondent's 
practice,  throughout  his  brief,  of  stating  that  funds 
were  to  be  paid  only  to  exempt  organizations  selected 
by  John  Danz  during  his  lifetime  and  by  his  will  (for 
example,  Eesp.  Br.,  pp.  2-3,  16,  47,  50),  omitting  the 
important  provisions  that  if  he  fails  to  specify  bene- 
ficiaries for  the  entire  corpus  and  income,  then  the  en- 
tire balance  will  go  to  exempt  beneficiaries  selected  by 
designated  grandchildren  or  by  the  trustees.  TMiere  the 
entire  fund  has  been  given  irrevocably  for  charitable 
purposes,  the  exemption  is  not  affected  by  the  fact  that 
the  donor  or  members  of  his  family  have  the  power  to 
select  the  particular  charitable  beneficiaries.  Harrison  v. 
Barker  Annuitij  Fund,  90  F.(2d)  286  (CCA.  7th); 
SchoeUkopf  V.  U.  S.,  124  F.(2d)  982  (CA.  2d);  Wm. 
H.  Donner,  40  B.T.A.  SO;  Estate  of  Louise  V.  Simpson, 
2  T.C.  963;  Eppa  Hiinton  IV,  1  T.C  821  (Acq.  1943 
C.B.  12) ;  Cummins-Collins  Foundation,  15  T.C  613. 

A.  "Functional  Cliaritablr  Activities"  Not  Necessary  to 

Exemption 

The  contention  that  an  organization  must  itself  be 
engaged  in  ''functional  charitable  activities"  to  be  ex- 
empt is  entirely  new  on  the  part  of  the  Commissioner. 
It  was  not  argued  below  at  any  stage,  it  did  not  enter 
into  the  decision  of  the  Tax  Court  in  this  case,  and  as 


far  as  Petitioner  can  determine,  it  was  not  argued  in 
any  of  the  recent  cases  involving  application  of  I.R.C. 
§101(6). 

What  Respondent  means  Ijy  the  i^hrase  "functional 
charitable  activities"  is  difficult  to  determine.  The 
phrase  is  not  defined  in  his  brief,  it  is  not  to  be  found  in 
the  statute  and  as  far  as  we  know  has  never  been  used, 
and  certainly  not  defined,  by  any  court.  Apparently 
what  Respondent  has  in  mind  is  the  actual  conduct  of 
some  particular  exempt  activity,  like  the  conduct  of 
classrooms  in  a  school  or  the  conduct  of  church  services, 
as  distinguished  from  the  supplying  of  money  or  prop- 
erty to  assist  another  organization  in  the  conduct  of 
these  activities. 

If  this  meaning  of  the  phrase  "functional  charitable 

activities"  is  what  Respondent  intends,  then  it  should 

I  be  pointed  out  that  Respondent 's  argument  implies  that 

1  every  charitable  foundation,  trust  and  corporation  in 

'  this  country  that  is  engaged  solely  in  supplying  money 

■  to  other  charitable  institutions  has  no  exemption.  It 

would  make  no  difference  whether  the  income  of  the 

foundation  came  from  conduct  of  a  business  or  entirely 

from  Government  bonds,  the  organization  would  be 

taxable  unless  it  took  over  conduct  of  the  classrooms 

i  from  the  colleges  it  was  supporting,  or  conduct  of  the 

V  services  from  the  churches  it  was  supporting. 

One  would  expect  that  such  a  drastic  proposal  would 
be  found  in  a  general  statement  by  the  Treasury  De- 
partment or  Congress  rather  than  simply  in  a  brief  filed 
in  a  single  case  in  court.  The  fact  is  that  there  have  been 
statements  on  this  subject,  by  both  the  Treasury  De- 
partment and  Congress,  and  these  statements  are  con- 


trary  to  Respondent's  contention.  Also,  the  court  deci- 
sions that  have  discussed  this  subject  are  contrary  to 
such  contention. 

In  1924,  the  Income  Tax  Unit  ruled  in  I.T.  1945 
(III-l  C.B.  273)  that  a  corporation  which  did  not  ac- 
tually engage  in  charitable  undertakings  itself  but  dis- 
tributed its  income  to  exempt  institutions  was  exempt 
under  §231(6)  of  the  1918  and  1921  Revenue  Acts  (sub- 
stantially identical  with  I.R.C.  §101(6)  here  involved). 
This  ruling  has  never  been  revoked  and  still  stands  as 
the  announced  policy  of  the  Bureau  of  Internal  Rev- 
enue on  this  subject. 

This  argument  of  Respondent,  including  the  argu- 
ment (Br.  28)  that  I.R.C.  §101(14)  is  the  only  section 
offering  exemption  to  an  organization  created  to  sup- 
ply funds  and  property  to  charitable  organizations,  was 
denied  by  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  in  Roche's  Beach,  Inc.,  v.  Comm.,  96  F.(2d) 
776,  778-779,  quoting  I.T.  1945  above  mentioned. 

The  Seventh  Circuit  held  to  the  same  effect  in  Har- 
rison V.  Barker  Annuity  Fund,  90  F.(2d)  286  (1937). 
The  corporation  there  involved  was  required  to  dis- 
burse its  income  and  corpus  to  charitable  organizations 
and  purposes  specified  from  time  to  time  by  the  donor. 
The  Court  held  the  corporation  exempt  under  I.R.C. 
§101(6). 

In  WaUngham  v.  Home  Oil  Mill,  181  F.(2d)  9,  the 
Fifth  Circuit  followed  the  same  rule.  There  a  trust  was 
created  requiring  the  corpus  and  income  to  be  paid  to 
exempt  institutions.  (See  District  Court  decision  68 
F.  Supp.  525  for  the  facts).  The  trust  owTied  the  stock 


of  a  corporation  which  operated  a  business.  The  cor- 
porate articles  required  that  the  corporation  be  oper- 
ated for  charitable  purposes.  The  Fifth  Circuit  held  the 
corporation  exempt  under  §101(6)  even  though  it  was 
two  steps  removed  from  what  the  Respondent  calls  a 
"functional"  charity. 

Estate  of  Louise  V.  Simpson,  2  T.C.  963,  is  to  the 
same  effect.  Quoting  from  the  Roche's  Beach  opinion 
and  I.T.  1945,  the  Tax  Court  stated  that  it  was  not  nec- 
essary to  exemption  under  I.R.C.  1004(a)(2)(B), 
granting  gift  tax  exemption  in  substantially  the  same 
language  as  I.R.C.  101(6),  that  a  foundation  itself  en- 
gage in  an  exempt  activity  but  it  was  sufficient  that  it 
furnished  funds  or  property  to  other  charitable  organ- 
izations. No  appeal  was  taken  from  this  decision. 

In  Eppa  Hunton  IV,  1  T.C.  821,  a  trust  was  created 
with  an  insurance  policy  as  the  corpus,  giving  grantor's 
wife  the  right  to  designate  any  exempt  organizations 
relieving  poverty  as  recipients  of  the  income  of  the 
trust.  The  court  held  that  the  trust  was  organized  and 
operated  exclusively  for  charitable  purposes.  The  Com- 
missioner acquiesed.  1943  C.B.  12. 

That  Congress  understood  this  to  be  the  settled  mean- 
ing of  §101(6)  appears  from  a  reading  of  the  commit- 
tee reports  on  the  Revenue  Act  of  1950.  Since  Respond- 
ent seems  to  draw  a  different  meaning  from  these  com- 
mittee reports  (Br.  39-40,  55-56),  we  have  set  forth  in 
the  appendix  to  this  brief  extensive  excerpts  therefrom. 
Bearing  on  the  "functional  activities"  theory  of  Re- 
spondent, attention  is  particularly  called  to  the  state- 
ments concerning  ' '  feeder  organizations ' '  in  the  House 


and  Senate  Reports  (App.  infra,  pp.  22).  If  Congress 
had  felt  that  all  feeder  organizations  were  not  or  should 
not  be  exempt,  it  would  have  so  expressed  itself. 

In  making  clear  that  the  denial  of  exemption  by  the 
1950  Act  to  organizations  whose  primary  purpose  is  to 
conduct  trade  or  business  should  apply  only  prospec- 
tively, the  committee  reports  (App.,  infra,  p.  21)  dis- 
cuss pending  litigation  as  to  the  exemption  for  past 
years  (i.e.,  C.  F.  Mueller  Co.,  and  like  cases).  This  dis- 
cussion in  the  committee  reports  is  stated  to  be  with 
regard  to  "such  feeder  organizations"  and  the  "area 
covered  by  this  amendment,"  both  phrases  referring 
back  to  the  language  concerning  primary  purpose  of 
operating  a  business  and  indicating  the  conunittee's 
belief  that  the  litigation  and  consequent  uncertainty 
as  to  the  rule  for  past  years  was  confined  to  cases  where 
the  primary  purpose  of  the  organization  was  to  operate 
a  business. 

The  cases  cited  by  Respondent  in  support  of  a  "func- 
tional requirement"  (Br.  28)  do  not  so  hold.  U.  S.  v. 
Community  Services,  189  F.(2d)  421  (C.A.  4th),  held 
that  a  primary  purpose  to  engage  in  conmaercial  enter- 
prise was  a  non-charitable  activity. 

In  Bear  Gulch  Water  Co.  v.  Commissioner,  116  F. 
(2d)  975  (C.A.  9th),  this  Court  held  that  a  private  busi- 
ness corporation  organized  for  profit  was  not  exempt, 
even  after  its  stock  was  acquired  by  an  exempt  institu- 
tion, where  there  was  nothing  in  its  ovni  charter  re- 
quiring its  profits  to  go  to  exempt  purposes.  Universal 
Oil  Products  Co.  v.  Campbell,  181  F.(2d)  451  (C.A. 
7th)  ;  Gagne  v.  Hanover  Water  Works  Co.,  92  F.(2d) 
659  (CCA.  1st) ;  Sun-Herald  Corp.  v.  Buggan,  160  F. 


(2d)  475  (C.A.  2d),  all  involved  the  same  situation  as 
the  Bear  Gulch  case. 

Actually,  if  some  "functional  charitable  activity" 
were  necessary  to  exemption,  Petitioner  would  still 
qualify.  One  of  its  functions  was  the  furnishing  of 
buildings,  rent  free,  for  the  use  of  the  Humanist  Soci- 
ety of  Washington,  and  the  Humanist  Society  of  San 
Francisco,  both  being  "functional"  exempt  educational 
organizations.  (R.  116).  As  the  Tax  Court  said  in 
Estate  of  Louise  V.  Simpson,  2  T.C.  963,  965,  where  the 
foundation  rented  its  property  to  a  school  at  cost : 

*  *  *  An  organization  that  acquires  facilities  and 
rents  them  at  cost  or  furnishes  them  free  of  charge 
to  a  school  is  furthering  education,  in  our  view,  as 
well  as  the  agency  that  supervises  the  course  of 
instruction. 

B.  Required  Use  of  Funds  for  Exempt  Organizations  Is 
Only  "Relationship"  Necessary  to  Exemption 

Recognizing  that  exemption  has  been  accorded  to 
organizations  even  though  not  conducting  so-called 
"functional  charitable  activities,"  Respondent  argues 
that  in  the  absence  of  such  activity  there  must  be  some 
"relationship"  by  which  a  "functional  charitable  ac- 
tivity" may  be  attributed  to  the  trust.  (Br.  25-31). 

The  word  "relationship,"  like  the  phrase  "functional 
charitable  activity,"  is  not  to  be  found  in  the  statute 
and  is  not  defined,  as  far  as  we  can  find,  in  any  decision 
or  in  Respondent's  brief.  From  Respondent's  argu- 
ment, we  gain  the  impression  that  the  "relationship" 
he  speaks  of  is  a  parent  and  subsidiary  relationship  of 
such  a  nature  that  the  subsidiary  can  be  treated  as  the 
alter  ego  of  the  parent. 
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Respondent  admits  that  C.  F.  Mueller  Co,  v.  Comm., 
190  F.(2d)  120  (C.A.  3d)  and  Sico  Co.  v.  U.  S.,  102  F. 
Supp.  197  (Ct.  Cls.)  are  contrary  to  his  argument.  Wil- 
lingham  v.  Home  Oil  Mill,  181  F.(2d)  9  (C.A.  5th) 
(Certiorari  denied,  340  U.S.  852),  is  also  contrary  to 
his  argimient,  even  though  Respondent  seeks  to  dis- 
tinguish it.  While  the  Home  Oil  Mill  corporation  was 
wholly  owned  by  a  charitable  trust,  that  trust  was  not 
itself  engaged  in  so-called  "functional  charitable  ac- 
tivities" but  in  turn  supplied  funds  to  a  number  of 
other  exempt  organizations.  Furthermore,  a  previous 
District  Court  case,  Home  Oil  Mill  v.  WiUingham,  68 
F.  Supp.  525  (D.  Ct.  Ala.),  cited  with  approval  and 
followed  by  the  Fifth  Circuit,  held  that  the  exemption 
of  Home  Oil  Mill  was  based  on  its  own  charter  which 
specified  that  all  property  was  held  to  produce  income 
to  be  turned  over  to  exempt  institutions,  using  the  lan- 
guage of  §101(6)  in  describing  those  institutions  just 
as  was  done  in  the  case  at  bar,  but  leaving  the  particular 
institutions  to  be  chosen  from  time  to  time  by  the  di- 
rectors of  the  corporation. 

Also  contrary  to  Respondent's  argument  are  Cum- 
mins-Collins Foundation,  15  T.C.  613,  where  the  board 
of  directors  (principally  consisting  of  the  grantors) 
had  power  to  pay  income  or  corpus  from  time  to  time 
to  any  charitable  organization,  and  William  H.  Donncr, 
40  B.T.A.  80,  where  the  beneficiaries  were  set  forth  in 
the  language  of  I.R.C.  §101(6)  and  the  grantor  had 
the  power  to  designate  the  particular  organizations  as 
in  the  case  at  bar. 

I.R.C.  §101(6)  speaks  of  "purposes"  not  "relation- 
ships. "  In  no  case  that  we  have  found  has  it  been  held 


that  a  "relationship"  as  proposed  by  Respondent  is 
necessary.  On  the  contrary,  the  above  cited  decisions 
show  that  exemption  exists  as  long  as  the  income  and 
corpus  must  be  used  to  benefit  exempt  organizations. 

I.R.C.  §422  (b)  (added  by  §301  (a)  of  the  Revenue 
Act  of  1950)  uses  the  word  "unrelated"  in  defining  the 
Supplement  U  income  of  exempt  organizations  to  be 
taxed  after  1950.  This  section  recognizes  that  use  of  in- 
come for  exempt  institutions  is  a  "  a  relationship ' '  since 
it  expressly  excludes  it  from  the  ' '  relationships ' '  which 
will  be  recognized  in  computing  Supplement  U  income. 

C.  Destination  Test  of  Exemption  Has  Been  Generally 

Accepted 

Respondent  contests  the  accuracy  of  the  statement 
made  by  this  Court  in  Squire  v.  Students  Book  Cor})-, 
191  F.  (2d)  1018, 1020,  that  most  of  the  circuits  have  ap- 
plied the  "ultimate  destination"  test.  (Br.  19).  Never- 
theless, we  submit  that  this  Court  was  correct  in  this 
statement.  The  decisions  enunciating  and  following  this 
test  are  as  follows : 

1.   Supreme  Court  of  the  Unitetl  States: 

Trinidad  v.  Sagrada  Orden,  263  U.S.  578,  where  the 
court  stated : 

*  *  *  Two  matters  apparent  on  the  face  of  the 
clause  go  far  towards  settling  its  meaning.  First,  it 
recognizes  that  a  corporation  may  be  organized 
and  operated  exclusively  for  religious,  charitable, 
scientific,  or  educational  purposes,  and  yet  have  a 
net  income.  Next,  it  says  nothing  about  the  source 
of  the  income,  but  makes  the  destination  the  ulti- 
mate test  of  exemption. 
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2.  Second  Circuit : 

Roche's  Beach,  Inc.,  v.  Comm.,  96  F.(2d)  776; 

Dehs  Memorial  Radio  Fund  v.  Comm.,  148  F. 

(2d)  948. 

That  the  Second  Circuit  is  consistently  recognizing 

the  destination  test  is  shown  by  the  statement  in  the 

recent  case  of  Consumer-Farmer  Milk  Coop.  v.  Comm., 

186  F.(2d)  68,  70: 

It  is  true  that  a  claim  to  exemption  under  sec- 
tion 101(8)  is  not  barred  merely  because  profit  is 
derived  from  conmiercial  operations  provided  the 
ultimate  destination  of  the  profit  is  charitable.  *  *  * 

3.  Fifth  Circuit: 

Willingham  v.  Home  Oil  Mill,  181  F.(2d)  9  (Cer- 
tiorari denied,  340  U.  S.  852). 

The  recent  case  of  Mabee  Petroleum  Corp.  v.  U.  S., 
decided  April  17,  1953,  recognizes  this  rule  but  holds 
the  corporation  taxable  because  it  diverted  funds  to  its 
founder. 

4.  Third  Circuit: 

C.  F.  Mueller  Co.  v.  Comm.,  190  F.(2d)  120. 

5.  Sixth  Circuit: 

Comm.  V.  Orton,  173  F.(2d)  483. 

6.  Court  of  Claims: 

Sico  Co.  V.  U.  S.,  102  F.  Supp.  197. 

The  only  Circuit  Court  case  rejecting  the  destination 
test  is  U.  S.  V.  Community  Services,  Inc.,  189  F.(2d) 
421  (C.A.  4th). 

Respondent  contends  that  destination  of  income 
should  not  be  the  sole  test  of  exemption.  (Br.  20).  Of 
course,  it  is  not  the  sole  test  of  exemption.  If  the  organ- 
ization is  operated  for  the  purpose  of  enhancing  private 
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gain,  even  though  none  of  the  actual  income  or  corpus 
of  the  organization  will  go  to  private  parties,  it  is  not 
exempt.  Better  Business  Bureau  v.  U.  S.,  326  U.S.  279; 
Smyth  V.  California  State  Automohile  Ass'n.,  175  F. 
(2(1)752  (C.A.  9th);  Universal  Oil  Products  Co.  v. 
CampheU,  181  F.(2d)  451  (C.A.  7th).  Moreover,  if  the 
organization  was  created  as  a  private  business  corpora- 
tion for  private  profit,  it  is  not  exempt  simply  because 
its  stock  is  acquired  by  an  exempt  organization  since 
the  statute  requires  that  it  be  both  organized  and  oper- 
ated for  exempt  purposes.  Bear  Gulch  Water  Co.  v. 
Comm.,  116  F.(2d)  975  (C.A.  9th)  (Certiorari  denied, 
314  U.  S.  652) ;  Gagne  v.  Hanover  Water  Works  Co.,  92 
F.(2d)  659  (C.A.  1st);  Universal  Oil  Products  Co.  v. 
CampheU,  supra;  Sun-Herald  Corp.  v.  Duggan,  73  F. 
(2d)  298  and  160  F.(2d)  475  (C.A.  2d).  Some  of  the 
cases  cited  by  Respondent  on  this  point  involved  situa- 
tions where  the  funds  were  actually  used  for  private 
gain  and  thus  w^ould  not  qualify  under  the  destinatioii 
test  itself.  Mabee  Petroleum  Corp.  v.  U.  S.,  decided  by 
C.A.  5th,  April  17,  1953;  Stanford  University  Book 
Store  V.  Helvering,  83  F.(2d)  710  (C.  A.  D.  C).  See  also 
Consumer-Farmer  Milk  Coop.  v.  Comm.,  186  F.(2d)  68 
(C.A.  2d). 

Where,  however,  the  organization  was  created  in 
such  a  manner  as  to  exclude  private  gain  and  where  it  is 
also  operated  in  that  manner,  the  ultimate  destination 
test,  as  this  Court  stated,  has  been  applied  by  most  of 
the  circuits  dealing  with  the  problem. 

D.  Business  Income  Does  Not  Prevent  Exemption 

No  contention  is  made  by  Respondent  that  Petitioner 
was  organized  and  operated  for  the  primary  purpose  of 
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engaging  in  a  trade  or  business  for  profit.  While  Re- 
spondent does  contend  that  Petitioner's  primary  pur- 
pose was  to  make  money  for  contribution  to  exempt 
organizations  (Br.  38),  Respondent  does  not  argue  that 
such  a  purpose  (which  is  consistent  with  ordinary  trust 
investment)  makes  §  101(6)  unavailable.  Respondent 
does  argue,  however,  that  the  receipt  of  any  business  in- 
come unrelated  to  a  "functional  charitable  activity" 
defeats  exemption.  (Br.  38-46). 

Insofar  as  this  argument  implies  the  necessity  of  a 
"functional  charitable  activity",  we  have  previously 
discussed  it.  Insofar  as  it  implies  that  an  otherwise  ex- 
empt organization  loses  that  exemption  whenever  it 
happens  to  have  business  income,  the  argument  is  con- 
trary to  the  decisions  and  to  the  intention  of  Congress. 

We  have  discussed  this  subject  at  some  length  in  dis- 
cussing U.  S.  V.  Community  Services,  Inc.,  189  F.(2d) 
421  (C.  A.  4th)  at  pp.  22-32  of  our  opening  brief.  In 
addition,  we  call  the  Court's  attention  to  the  fact  that 
exemption  was  granted  in  the  following  cases  where 
business  income  was  received  which  had  relationship  to 
charitable  activities  only  in  that  the  income  was  re- 
quired to  be  used  to  support  those  activities : 

BocJie's  Beach,  Inc.  v.  Comm.,  96  F.(2d)  776 
(C.A.  2d)  ; 

WilUngham  v.  Home  Oil  Mill,  181  F.(2d)  9 
(C.A.  5th)  Certiorari  denied,  340  U.  S.  852; 

C.  F.  Mueller  Co.  v.  Comm.,  190  F.(2d)  120 
(C.A.  3d)  ; 

Sico  Co.  V.  U.  S.,  102  F.  Supp.  197  (Ct.  Cls.). 

Respondent  appears  to  gather  a  different  conclusion 
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from  ours  as  to  the  meaning  of  the  legislative  history  of 
the  Revenue  Act  of  1950  on  this  question.  He  cites 
§  302(a)  of  the  1950  Act  as  intended  to  deny  exemption 
for  past  years  if  any  "unrelated"  income  is  received, 
even  though  he  admits  that  receipt  of  ' '  unrelated ' '  in- 
come for  future  years  will  not  deprive  the  organization 
of  exemption  unless  there  was  a  primary  purpose  of 
operating  a  business  enterprise.  (Br.  39-40). 

The  committee  reports  on  the  1950  Act  (App.  infra) 
make  it  clear  that  the  purpose  of  that  Act  was  to 
tighten  the  exemption  for  future  years,  not  to  liber- 
alize it.  In  view  of  this  over-all  purpose,  it  would  ap- 
pear unlikely  that  Congress  by  the  1950  Act  was 
granting  exemption  after  that  date  where  it  did  not 
exist  before.  The  cormxdttee  reports  show  that  Congress 
believed  organizations  otherwise  under  §  101(6)  to  be 
exempt  even  though  they  received  profits  from  a  trade 
or  business.  Thus  in  Part  III  of  the  House  Report,  the 
committee  states  that  the  bill  is  designed  to  correct 
problems  which  have  arisen  in  connection  with  "tax- 
exempt  organizations ' ',  and  that  the  provisions  in  Title 
III  of  the  bill  deal  with  the  unrelated  business  income 
of  certain  "tax-exempt  institutions".  (App.,  infra,  p. 
21).  See  also  quotations  on  pp.  30-31  of  our  opening 
brief.  The  Senate  Bill  is  to  the  same  effect.  (App.,  infra, 
p.  25).  It  was  only  in  case^-,  where  the  operation  of 
a  business  was  the  primary  purpose  of  an  organization 
that  Congress  indicated  that  there  was  litigation  and 
uncertainty.    (App.  infra,  p.  24). 

Sec.  302(a)  by  its  language  is  a  protection  of  exemp- 
tion for  past  years  in  certain  instances.  It  is  not  a  denial 
of  exemption.  It  was  designed  to  make  certain,  despite 
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pending  litigation,  that  an  organization  having  as  its 
primary  purpose  the  operation  of  a  business  would  not 
be  deprived  of  exemption  if  that  business  were  related 
to  the  exempt  activities  of  the  organization. 

As  early  as  1945,  thirty  nine  percent  of  all  the  charit- 
able and  educational  institutions  w^hich  filed  informa- 
tion returns  listed  business  income  as  part  of  their  total 
receipts.  35  Virginia  L.  Rev.  1001.  If  Congress  in  1950 
had  intended  retroactively  to  remove  exemption  from 
the  very  large  number  of  charitable  organizations  in- 
volved, it  would  have  done  so  by  direct  language,  not 
by  indirection. 

Re-enactment  of  §  101(6)  repeatedly  without  change 
does  not  support  Respondent's  argument  as  claimed 
(Br.  45),  but  the  contrary,  particularly  in  view  of  the 
fact  that  the  judicial  construction  of  this  section,  ex- 
empting organizations  conducting  business,  was  in  1942 
specifically  called  to  the  attention  of  Congress  and  no 
change  in  the  section  was  made.  C.  F.  Mueller  Co.  v. 
Comm.,  190  F.(2d)  120(C.A.  3d)  ;  Willingham  v.  Home 
Oil  Mill,  181  F.(2d)  9  (C.A.  5th) ;  Hearings  before  the 
House  Ways  and  Means  Committee  on  the  Revenue  Act 
of  1942,  Vol.  1,  p.  89. 

11. 

Petitioner  Is  Entitled  to  Deduction  of  Its  Income  Under 
I.R.C.  §162  (a) 

Respondent's  admission  (Br.  55-56)  that  deduction 
under  §  162(a)  prior  to  1950  was  not  affected  by  the 
nature  of  the  income  (i.e.,  whether  from  business  or  in- 
vestment or  whether  "related"  or  "unrelated"),  and 
his  further  admission  (Br.  56)  that  Congress  interprets 
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§  162(a)  as  meaning  that  a  trust  accumulating  any  in- 
come for  charitable  purposes  was  jjrior  to  1950  not  tax- 
able thereon,  narrows  the  inquiry  under  §  162(a)  to 
whether  petitioner  has  accumulated  income  for  charit- 
able purposes  as  contemplated  by  the  two  clauses  of  that 
section. 

The  denial  that  petitioner  has  accumulated  any  trust 
income  (Resp.  Br.,  p.  56)  is  not  well  taken.  The  findings 
show  the  net  income  of  the  trust,  the  distributions  made, 
which  were  less  than  the  income,  and  the  resulting  in- 
crease in  net  worth.  R.  115,  116.  The  balance  sheets  set 
out  in  Joint  Ex.  14N  to  the  Stipulation  of  Facts,  adopt- 
ed by  the  findings,  shows  the  corresponding  increase  in 
assets  and  reduction  of  liabilities.  While  a  small  part  of 
the  accumulation  of  income  was  represented  by  a  re- 
duction of  liabilities,  rather  than  by  new  investment  as- 
sets (Joint  Ex.  14N),  nevertheless  the  reduction  of  lia- 
bilities gives  that  much  greater  equity  in  the  trust  assets 
held  for  charity  and  constitutes  an  accumulation  under 
§  162(a).  Comm.  v.  Citizens  and  Southern  National 
Bank,  147  F.(2d)  977  (CCA.  5th).  (See  quotation  on 
p.  54  of  our  opening  brief.) 

Petitioner,  then,  accumulated  income  for  what  Re- 
spondent admits  (Br.  37-38)  is  a  charitable  purpose. 
Under  the  interpretation  of  §  162(a)  by  Congress  (Pet. 
Opening  Br.,  p.  59)  this  is  siifficient  to  support  the  de- 
duction, (See  also  Senate  and  Conference  Reports  on 
1950  re  accumulated  income,  App.  infra,  p.  22). 
Nevertheless,  Respondent  argues  against  the  deduction 
by  treating  the  second  clause  of  §  162(a)  as  if  it  had  no 
application  to  use  of  funds  to  support  charitable  activi- 
ties of  other  organizations  and  by  contending  that  there 
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is  no  permanent  setting  aside  of  the  income  under  the 
first  clause  of  §  162(a)  because  no  specific  organization 
was  named  in  the  trust  instrument  as  a  beneficiary  and 
because  trustees  might  lose  the  income  in  speculative 
investments. 

As  to  the  second  clause  of  v^  162(a),  our  opening  brief 
(pp.  46-56)  demonstrates  that  it  covers  use  of  income 
for  charitable  i^uriDoses  through  other  organizations  as 
well  as  directly  by  the  trust.  Many  of  the  oldest  and 
largest  foundations  in  the  country  have  power  to  and 
do  use  their  income  both  directly  and  through  other 
organizations.  No  matter  which  method  is  eventually 
employed  as  to  a  particular  dollar  of  income,  that  dollar 
is  still  "used  exclusively  for  *  *  *  charitable  *  *  *  pur- 
poses" under  the  second  clause  of  §  162(a). 

Concerning  the  first  clause  of  §  162(a),  Respondent 
does  not  deny  that  the  decisions  hold  that  it  is  the  pro- 
visions of  the  trust  instrument,  not  the  actions  of  the 
trustees,  that  constitutes  the  ''permanent  setting 
aside".  (Br.  48-49).  Xo  case  is  cited  by  Respondent 
holding  that  to  secure  a  deduction  for  income  j^erma- 
nently  set  aside,  the  trust  deed  must  name  the  specific 
organizations  which  will  receive  the  fund.  All  of  the 
cases  relied  on  by  Respondent  in  this  argument  in- 
volved provisions  in  the  will  or  trust  deed  for  paATiients 
to  private  parties  leaving  it  uncertain  whether  the  in- 
come was  held  for  private  or  charitable  purposes.  See 
Bank  of  America  Xaf.  T  &  Sav.  Ass'n.  v.  Comm.,  126 
F.(2d)  ^^'.MaJoney  V.  Glover, Yll¥.{'^di)  870,  certiorari 
denied,  337  U.  S.  917 ;  Boston  Safe  Deposit  &  T.  Co.  v. 
Comm.,  66  F.(2d)  179  (C.  A.  1st),  certiorari  denied,  290 
U.  'S.  700 ;  Merchants  Bank  v.  Comm.,  320  U.  S.  256,  263 ; 
Langenhach's  Estate  v.  Comm.,  134  F.(2d)  590  (CA. 
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6th)  ;Charles  P.  Moorman  Home  for  Women  v.  U.  S., 
42  F.(2d)  257  (W.D.  Ky.) ;  Uuesman's  Estate  v. 
Comm.,  198  F.(2d)  133  (C.A.  9th). 

The  contention  that  a  named  beiiefieiary  is  necessary 
is  contrary  to  Co  mm.  v.  UpjoJin's  Estate,  supra.  Deduc- 
tion under  §  162(a)  was  tliere  allowed  even  though  the 
will  specified  no  definite  beneficiary,  leaving  it  to  the 
trustees  to  select  them,  and  forbidding  the  trustees  from 
making  any  distributions  for  ten  years.  Also  opposed 
to  Respondent's  argument  is  Boggs  v.  U.  S.,  27  F.  Supp. 
599  (Ct.  Cls.) .  There  the  will  left  the  estate  for  the  bene- 
fit of  such  charities  as  the  executor  and  decedent's  sister 
should  determine.  No  specific  organization  was  named 
as  a  beneficiary.  Deduction  of  the  income  was  allowed 
under  §219(b)  (1)  of  the  Revenue  Act  of  1926,  the  pred- 
ecessor of  I.R.C.  §162 (a).  The  Court  of  Claims  said: 
As  such  income  was  received  it  was  by  the  terms 
of  the  will  permanently  set  aside  and  destined  for 
charitable  uses.  Such  income  was  clearly  deductible. 
To  the  same  effect  see  Wm.  T.  Bruckner,  et  al.,  Trustees, 
20  B.T.A.  419. 

Examination  of  the  governing  instruments  of  the 
nation's  largest  foundations,  as  collected  in  Chambers, 
Charters  of  Philanthropies  (1948),  indicates  that  most 
of  them  specify  no  particular  beneficiary,  but  leave  the 
charitable  beneficiaries  to  be  selected  in  the  future  by 
designated  parties,  often  including  the  donor.  Certainly 
it  has  not  generally  been  understood  that  §  162(a)  was 
restricted  in  its  application  to  foundations  where  some 
particular  beneficiary  is  named. 

No  income  was  lost  to  charity  by  Petitioner's  invest- 
ments ;  to  the  contrary,  the  fund  which  is  held  for  char- 
ity was  substantially  enhanced.  Nevertheless,  Respond- 
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ent  argues  that  the  power  to  make  speculative  invest- 
ments deprives  Petitioner  of  the  deduction  under 
§  162(a)  because  investments  might  in  the  future  be 
unsuccessful. 

Many,  if  not  most,  modern  instruments  creating 
charitable  foundations  give  unlimited  investment  pow- 
ers. See,  for  example,  instruments  set  forth  in  Cham- 
bers, Charters  of  Philanthropies  (1948).  In  a  period  of 
inflation  the  actual  value  of  the  fund  may  be  threatened, 
rather  than  safeguarded,  by  too  narrow  an  investment 
policy.  There  is  risk  in  all  investments,  no  matter  what 
their  nature. 

Nothing  in  the  language  of  §  162(a)  forbids  invest- 
ment of  the  accumulated  income  held  for  charitable 
purposes,  nor  controls  the  type  of  investment.  In  al- 
most every  case  where  a  deduction  under  §  162(a)  is 
allowed,  the  accumulated  income  has  been  invested  in 
some  manner  and  stands  some  risk  of  loss  due  to  bad 
judgment  of  the  trustees.  In  no  case  that  we  know  of 
has  this  risk  been  thought  to  make  §  162(a)  inap- 
plicable. 

The  general  understanding  has  been  to  the  contrary. 
**  Provided  the  eventual  use  of  the  money  is  described 
with  clear  certainty,  it  makes  no  difference  that  it  is 
lost  in  unsuccessful  investments  or  that  the  trustee  may 
dissipate  it."  B.  C.  Eaton  in  35  Virginia  L.  Rev.  p. 
850,  discussing  deduction  under  §  162(a). 

Petitioner's  investment  policy,  as  pointed  out  in  our 
opening  brief  (p.  25),  has  been  in  traditional  types  of 
charitable  foundation  assets.  There  is  no  basis  to  the 
contention  that  the  earnings  of  Petitioner  were  not 
permanently  set  aside  for  charitable  purposes  simply 
because  the  trust  instrument  gave  the  trustees  broad 
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powers  to  meet  any  investment  situation  that  might 
arise.  The  practical  necessity  of  broad  powers  is  demon- 
strated by  the  present  case  where  Petitioner 's  trustees 
were  required  to  operate  the  Savoy  Hotel  for  a  period 
of  time  because  of  inability  to  find  a  suitable  tenant. 

III. 

Returns  on  Form  990  Commenced  Statute  of 
Limitations 

Sec.  302(b)  of  the  Revenue  Act  of  1950  is  cited  by 
Respondent  as  prescribing  that  the  returns  of  Peti- 
tioner on  Form  990  do  not  start  the  statute  of  limita- 
tions. No  such  statement  is  to  be  found  in  that  section, 
which  simply  made  certain  that  the  Commissioner 
would  initiate  no  new  proceedings  in  which  he  took  the 
position  that  Form  990  was  not  sufficient  to  commence 
the  statute.  It  left  the  pending  cases,  including  that 
at  bar,  to  be  determined  by  the  courts  on  the  basis  of 
existing  law  and  said  nothing  one  way  or  the  other  as 
to  that  question. 

Respondent  argues  that  Petitioner's  returns  on  Form 
990  were  not  income  tax  returns  under  the  statute  be- 
cause Form  990  was  a  return  to  be  filed  only  by  exempt 
organizations  and  Petitioner  has  never  established  its 
right  to  exemption  to  the  satisfaction  of  the  Commis- 
sioner. However,  I.R.C.  §  101(6)  does  not  make  the 
exemption  therein  granted  depend  upon  the  determina- 
tion of  the  Commissioner.  If  an  organization  complies 
with  the  requirements  of  §  101(6)  it  is  exempt,  irre- 
spective of  whether  it  has  applied  to  the  Commissioner 
for,  or  whether  the  Commissioner  has  granted  exemp- 
tion. Saving  Feature  of  Relief  Dept.  of  B.  d  O.  R.  R., 
32  B.T.A.  295  (Acq.  XIV-1  C.B.  18).   The  regulations 
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themselves  recognized  that  an  organization  claiming 
exemption  should  file  Form  990  returns  for  periods 
prior  to  the  filing  of  an  exemption  application.  Regs. 
Ill,  §  29.101-2  (as  added  by  T.D.  5381,  June  26,  1944) 
stated^ : 

*  *  *  For  proof  and  establishment  of  right  to 
exemption  from  tax  which  must  accompany  Form 
990  (Revised  May  1944)  in  the  case  of  an  organiza- 
tion which  has  not  established  its  right  to  such 
exemption  prior  to  the  filing  of  the  annual  return, 
see  subsections  (a)  and  (b)  of  this  section. 
Petitioner's  trustees,  therefore,  acted  in  accordance 
with  the  law  and  regulations  in  filing  income  tax  re- 
turns on  Form  990  for  the  years  here  involved. 

With  regard  to  the  contention  that  the  returns  on 
Form  990  did  not  supply  the  data  on  which  the  tax 
could  be  computed,  we  refer  the  court  to  Joint  Exs. 
2B,  3C  and  4D.  While  all  the  figures  are  not  identical 
with  the  later  returns  for  the  same  years  on  Forms 
1041  (Joint  Exs.  6F,  7Gr  and  8H),  this  is  because  the 
Form  990  returns  contain  items  like  ' '  contributions  re- 
ceived" that  would  not  enter  into  Form  1041,  and  also 
because  of  correction  of  errors  discovered  prior  to  the 
filing  of  the  1041  returns. 

CONCLUSION 
The  Tax  Court  should  be  reversed  and  directed  to 
find  that  there  are  no  deficiencies  in  income  tax  due 
from  Petitioner.  Respectfully  submitted, 

F.  A.  LeSourd, 

Attornei)  for  Petitioner, 
Dated:  May  25,  1953. 


^  Regs.  Ill,  §  29.101-1,  set  out  in  the  appendix  to  Re- 
spondent's brief  (pp.  76-78),  relates  only  to  periods 
prior  to  January  1,  1943,  none  of  which  are  here  in 
volved. 
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APPENDIX 

Excerpts  from  Legislative  History  of  Revenue  Act 

of  1950 

H.  Rep.  No.  2319,  81st  Cong.,  2d  Sess.  (1950—2  C.B. 
pp.  408-471)  : 

III.  Sources  of  Additional  Revenue. 

(E)  Educational,  CliarUaMe,  and  Similar  Tax 
Exempt  O rgan izations. 

Your  committee 's  bill  includes  a  series  of  amend- 
ments designed  to  correct  certain  problems  which 
have  arisen  in  connection  with  tax-exempt  organi- 
zations. The  provisions  contained  in  title  III  of  the 
bill  deal  with  the  unrelated  business  income  of  cer- 
tain tax-exempt  institutions,  the  so-called  lease- 
back problem,  the  problem  of  accumulated  invest- 
ment income,  and  certain  restrictions  on  the  ex- 
emptions enjoyed  by  privately  controlled  trusts 
and  foundations  and  on  the  deductions  allowed  to 
donors  with  respect  to  their  gifts  to  such  organiza- 
tions. 

(1)   Unrelated  Business  Income. 

Your  committee's  bill  imposes  the  regular  cor- 
porate income  tax  on  certain  tax-exempt  organiza- 
tions which  are  in  the  nature  of  corporations  and 
the  individual  income  tax  on  tax-exempt  trusts 
with  respect  to  so  much  of  their  income  as  arises 
from  active  business  enterprises  which  are  unre- 
lated to  the  exempt  purposes  of  the  organizations. 

*  *  * 

The  problem  at  which  the  tax  on  unrelated  busi- 
ness income  is  directed  here  is  primarily  that  of 
unfair  competition.  The  tax-free  status  of  these 
section  101  organizations  enables  them  to  use  their 
profits  tax-free  to  expand  operations,  while  their 
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competitors  can  expand  only  with  the  profits  re- 
maining after  taxes.  *  *  * 

Your  committee's  bill  does  not  deny  the  exemp- 
tion where  the  organizations  are  carrying  on  un- 
related active  business  enterprises,  or  require  that 
they  dispose  of  such  businesses,  but  merely  im- 
poses the  same  tax  on  income  derived  therefrom 
as  is  borne  by  their  competitors. 

*  *  * 

(4)  Feeder  Organizations. 

Section  301(b)  of  your  committee's  bill  provides 
that  no  organization  operated  primarily  for  the 
purpose  of  carrying  on  a  trade  or  business  (other 
than  the  rental  of  real  estate)  for  profit  shall  be 
exempted  under  section  101  merely  on  the  grounds 
that  all  of  its  profits  are  payable  to  one  or  more 
organizations  exempt  from  tax  under  this  section. 

*  *  * 

(G)  Charitable  Deductions  hy  Trusts. 

Your  committee  has  found  that  virtually  the 
same  problems  exist  with  respect  to  the  charitable, 
etc.,  income  tax  deduction  taken  by  trusts  under 
section  162(a)  of  the  code  as  exist  with  respect  to 
the  charitable,  etc.,  organizations  which  are  exempt 
from  income  tax  under  section  101(6)  of  the  code. 
Section  162(a)  permits  a  trust  which  is  taxable 
under  Supplement  E  of  the  code  to  deduct  any 
amount  of  its  otherwise  taxable  income  which,  pur- 
suant to  the  terms  of  the  \Adll  or  deed  creating  the 
trust,  is  ''paid  or  permanently  set  aside"  for  char- 
itable, etc.,  purposes.  Thus,  a  trust  which  either 
distributes  or  accumulates  its  income  for  charit- 
able purposes  is,  for  all  practical  i)urposes,  exempt 
from  income  taxes. 
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In  order  to  correct  this  situation,  your  commit- 
tee's bill  provides  limitations  on  the  present  sec- 
tion 162(a)  deduction  which  are  similar  to  the 
limitations  the  bill  provides  with  respect  to  the 
section  101(6)  income  tax  exemption.  The  section 
162(a)  deduction  is  made  inapplicable  to  trade  or 
business  income,  which  is  to  be  computed  on  the 
same  basis  as  the  unrelated  business  net  income  of 
exempt  organizations. 

Detailed  Discussion  of  the  Technical  Provisions  of 
the  Bill: 

Title  III.  Treatment  of  Income  of,  and  Gifts 
and  Bequests  to,  Certain  Tax-Exempt  Organisa- 
tions. 

Part  I.  —  Taxation  of  Business  and  Other  In- 
come of  Certain  Tax-Exempt  Organizations. 

Subsection  (a)  of  section  301  of  the  bill  adds  to 
the  Internal  Revenue  Code  certain  provisions  im- 
posing a  tax  on  the  unrelated  business  net  income 
of  educational,  charitable,  etc.,  organizations  and 
on  the  accumulated  investment  income  of  certain 
exempt  organizations.  *  *  * 

Section  421.  Imposition  of  Tax. 

Subsection  (a)  of  section  421  imposes  a  tax  upon 
the  Supplement  U  net  income  (as  defined  in  sub- 
section (c))  of  certain  organizations  now  exempt 
from  Federal  income  tax  by  reason  of  sections 
101(1),  (6),  (7),  and  14)  of  the  Internal  Revenue 
Code.  This  tax  is  effective  for  taxable  years  be- 
ginning after  December  31,  1950. 

*  *  * 

Section  301  (h).  Feeder  Organizations. 

Subsection  (b)  of  section  301  of  the  bill  adds  a 
paragraph  at  the  end  of  section  101  of  the  code  to 
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provide  that  an  organization  operated  for  the 
primary  purpose  of  carrying  on  a  trade  or  business 
for  profit  is  not  to  be  exempt  under  any  paragraph 
of  section  101  of  the  code  on  the  ground  that  all 
of  its  profits  are  payable  to  one  or  more  organiza- 
tions exempt  from  taxation  under  that  section.  It 
is  also  provided  that  for  the  purposes  of  this  para- 
graph the  term  "trade  or  business"  does  not  in- 
clude the  rental  by  an  organization  of  its  real  prop- 
erty (including  personal  property  leased  there- 
with) . 

The  determination  of  the  tax  treatment  of  such 
feeder  organizations  for  taxable  years  beginning 
prior  to  January  1,  1951,  is  to  be  made  as  if  this 
subsection  of  the  bill  had  not  been  enacted  and 
without  inference  drawn  from  the  fact  that  the 
amendment  made  by  this  subsection  of  the  bill  is 
not  expressly  made  applicable  to  such  taxable 
years.  In  the  area  covered  by  this  amendment  there 
has  been  litigation  as  to  the  application  of  such  a 
rule  under  existing  law  (cf.  Roche's  Beach,  Inc., 
V.  Commissioner  (CCA.  2,  1938),  96  F.(2d)  776; 
Universal  Oil  Products  Co.  v.  Campbell  (CA.  7, 
1950),  181  F.(2d)  451;  Willingham  v.  Home  Oil 
Mill  (CA.  5,  1950),  181  F.(2d)  9;  C.  F.  Mueller 
Co.,  14  T.C  No.  1111/2  May  25,  1950).  The  amend- 
ment is  intended  to  show  clearly  what,  from  its  ef- 
fective date,  the  rule  is  to  be,  without  disturbing 
the  determination  in  present  litigation  of  the  rule 
of  existing  law. 

*  *  * 

The  paragraph  applies  to  organizations  operat- 
ed for  the  primary  purpose  of  carrying  on  a  trade 
or  business  for  profit,  as  for  example,  a  feeder  cor- 
poration whose  business  is  the  manufacture  of 
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automobiles  for  the  ultimate  profit  of  an  educa- 
tional institution. 


Section  302.  Effective  Date  of  Part  I. 

Section  302  of  the  bill  provides  that  the  amend- 
ments made  by  part  I  of  title  III  of  the  bill  (the 
Supplement  U  tax  rules  so  far  discussed)  are  to 
be  applicable  only  with  respect  to  taxable  years 
beginning  after  December  31,  1950. 

S.  Rep.  No.  2375,  81st  Cong.,  2d  Sess.  (1950—2  C.B. 
pp.  483-568)  : 

VIII.  Educational,  Charitable,  and  Certain  Other 
Tax-Exempt  Organisations,  Foundations,  and 
Trusts. 

(1)  Income  from  an  Unrelated  Trade  or  Busi- 
ness Other  Than  the  Rental  of  Property. 

The  problem  at  which  the  tax  on  unrelated  busi- 
ness income  is  directed  is  primarily  that  of  unfair 
competition.  The  tax-free  status  of  section  101  or- 
ganizations enables  them  to  use  their  profits  tax- 
free  to  expand  operations,  while  their  competitors 
can  expand  only  with  the  profits  remaining  after 
taxes.  *  *  * 

In  neither  the  House  bill  nor  your  committee's 
bill  does  this  provision  deny  the  exemption  where 
the  organizations  are  carrying  on  unrelated  active 
business  enterprises,  nor  require  that  they  dispose 
of  such  businesses.  Both  provisions  merely  impose 
the  same  tax  on  income  derived  from  an  unrelated 
trade  or  business  as  is  borne  by  their  competitors. 
In  fact  it  is  not  intended  that  the  tax  imposed  on 
unrelated  business  income  will  have  any  effect  on 
the  tax-exempt  status  of  any  organization.  An  or- 
ganization which  is  exempt  prior  to  the  enactment 
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of  this  bill,  if  continuing  the  same  activities,  would 
still  be  exempt  after  this  bill  becomes  law.  In  a 
similar  manner  any  reasons  for  denying  exemption 
prior  to  enactment  of  this  bill  would  continue  to 
justify  denial  of  exemption  after  the  bill's  passage. 
*     *     * 

(B)  Publicizing  Instead  of  Taxing  Accumulat- 
ed Investment  Income. 

The  House  bill  woidd  subject  to  tax,  with  speci- 
fied exceptions,  that  part  of  the  investment  income 
of  certain  section  101(6)  organizations  which  is 
not  paid  out  on  or  before  the  15th  day  of  the  third 
month  following  the  close  of  the  taxable  year  in 
which  the  income  is  received.  *  *  *  The  House  bill 
would  also,  with  certain  exceptions,  deny  trusts  the 
charitable,  etc.,  deduction  imder  section  162(a)  if 
they  do  not  distribute  the  income  reserved  for 
charitable,  etc.,  purposes  within  21/2  months  after 
the  end  of  their  taxable  years.  *  *  * 

Your  conmiittee  has  rejected  this  accumulations 
tax  and  substituted  for  it  the  requirement  that  in- 
formation disclosing  the  extent  of  accumulations 
must  be  made  available  to  the  public.  *  *  *  To  men- 
tion some  problems  under  the  House  provision : 

(1)  A  foundation  could  not  use  any  of  its  income 
to  endow  another  organization  unless  the  latter 
was  of  a  type  not  subject  to  the  accumulations  tax. 

(2)  A  foundation  could  not  set  aside  funds 
which,  if  subsequently  matched  by  another  organ- 
ization, would  be  spent  for  some  specific  purpose. 

(3)  Foundations  may  find  that  as  the  result  of 
a  crisis,  such  as  a  war,  they  are  unable  to  spend 
their  fimds  for  a  period  of  time  for  the  purposes 
for  which  they  were  organized. 

(4)  Funds  irrevocably  set  aside  in  a  5-year  trust 
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fund  as  provided  by  the  House  bill  may  not  be 
needed  at  the  end  of  the  5-year  period  for  the  spe- 
cific project  for  which  they  were  set  aside,  and 

(5)  One  year's  earnings,  the  accumulations  per- 
mitted by  the  House  bill,  may  not  be  sufficient  to 
even  out  variations  in  the  earnings  or  needs  for 
funds  of  a  foundation. 

It  is  believed  that  publishing  information  about 
the  accumulations  of  these  foundations  and  trusts 
will  serve  two  purposes.  First,  full  public  informa- 
tion will  encourage  distributions.  Second,  it  will  re- 
veal the  extent  of  the  accumulations  problem, 
•jt     *     * 

(C)  ''Feder"  Organizations. 

The  House  bill  provides  that  no  organization  op- 
erated primarily  for  the  purpose  of  carrying  on  a 
trade  or  business  (other  than  the  rental  of  real 
estate)  for  profit  shall  be  exempt  under  section 
101  merely  on  the  grounds  that  all  of  its  profits  are 
payable  to  one  or  more  organizations  exempt  from 
tax  under  this  section.  Your  committee  has  accept- 
ed this  provision  of  the  House  bill. 

H.  Conf.  Rep.  No.  3124,  81st  Cong.  2d  Sess.  (1950— 
2C.B.  pp.  590,  591). 

*      *      -x- 

Amendment  No.  151:  This  amendment  strikes 
out  provisions  of  the  House  bill  which  would  have 
added  sections  424  and  425  to  the  Internal  Revenue 
Code,  which  would  have  subjected  to  the  Supple- 
ment U  tax  certain  accumulated  investment  income 
of  trusts  and  certain  other  organizations  exempt 
under  section  101(6)  of  the  Code.  The  House  re- 
cedes. 
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Amendment  No.  159:  This  amendment  elimi- 
nates those  i3rovisions  of  the  House  bill  which 
would  have  denied  a  deduction  under  section 
162(a)  of  the  Internal  Revenue  Code  with  respect 
to  income  which  was  accumulated,  and  also  the 
privilege  of  election  which  would  have  been  grant- 
ed trustees  to  deduct  under  section  162(a)  for  cer- 
tain distributions  made  after  the  close  of  the  tax- 
able year.  This  amendment  retains,  with  modifica- 
tions, the  limitations  proposed  in  the  House  bill  on 
the  unlimited  charitable  deduction  allowed  trusts 
under  section  162(a)  of  the  Code.  These  provisions 
appeared  in  section  162(g)  (2)  and  (4),  as  added 
to  the  Code  by  section  321  of  the  bill  as  passed  by 
the  House.  These  limitations,  which  now  appear  as 
section  162(g)  (1)  and  (2),  result  in  the  denial 
of  a  deduction  under  section  162(a)  of  the  Code 
for  amounts  attributable  to  income  derived  from 
business  activities  of  the  trust  and  for  amounts  in 
excess  of  15  per  cent  of  the  net  income  if  the  trust 
has  engaged  in  certain  prohibited  transactions,  di- 
rectly or  indirectly  with  the  creator  of,  or  a  sub- 
stantial donor  to,  such  trust. 
*     *     * 

The  House  recedes  with  clerical  amendments 
and  an  amendement  which  adds  paragraph  (4)  to 
section  162(g),  which  paragraph  provides  that  the 
amount  which  would  otherwise  be  allowed  under 
section  162(a)  as  a  deduction  for  amounts  per- 
manently set  aside  for  charitable  and  related  pur- 
poses during  the  taxable  year  or  any  prior  taxable 
year  and  not  actually  paid  out  at  the  end  of  the 
taxable  year  shall  be  limited  to  such  amounts  as  ac- 
tually paid  out  as  are  not  in  excess  of  15  per  cent 
of  the  net  income  of  the  trust,  computed  without 
the  benefit  of  section  162(a),  where  the  accumula- 
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tions  are  (1)  unreasonable  either  in  size  or  dura- 
tion, or  (2)  used  to  a  substantial  degree  for  other 
than  charitable  or  related  purposes,  or  (3)  invested 
in  such  a  manner  as  to  jeopardize  the  interests  of 
the  religious,  charitable,  scientific,  etc.,  benefici- 
aries. The  deductions  are  to  be  so  limited  as  pro- 
vided in  this  paragraph  in  the  year  in  which  the  ac- 
cumulation becomes  unreasonable  or  is  misused 
and  will  continue  to  be  so  limited  until  such  situa- 
tion is  corrected. 
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To  the  Honorable  Walter  L.  Pope  and  James  Alger 
Fee,  Circuit  Judges,  and  the  Honorable  Chase  A. 
Clark,  District  Judge : 

Comes  now  Petitioner,  by  and  through  its  attorneys, 
and  petitions  this  Court  for  a  rehearing  in  the  above 
entitled  case  for  the  following  reasons : 

The  majority  opinion  in  this  case  denies  deduction 
under  Internal  Revenue  Code  (1939)  Section  162(a), 
as  to  income  earned  but  not  actually  paid  to  charitable 
beneficiaries  during  the  year,  on  the  grounds: 

(1)  That  there  must  be  a  named  beneficiary  pointed 
out  with  precision  before  it  can  be  said  that  income 
has  been  "permanently  set  aside"  under  the  first 
clause  of  Section  162(a),  and 

(2)  That  to  obtain  deduction  under  the  second  clause 
of  Section  162(a)  for  income  "to  be  used  exclusively" 
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for  charitable  purposes,  payment  must  be  made  within 
the  taxable  year,  and 

(3)  That  where  the  trust  instrument  permits  use  of 
the  income  in  business  or  speculation,  particularly 
where  the  investment  may  be  made  in  conjunction  with 
investment  of  private  funds,  the  fact  that  all  corpus 
and  income  of  the  trust  must  at  some  future  date  be 
paid  to  charitable  organizations  is  not  sufficient  to 
bring  it  within  the  second  clause  of  Section  162(a)  per- 
taining to  income  which  is  to  be  used  exclusively  for 
charitable  purposes. 

This  is  the  first  time,  as  far  as  we  can  find,  that  any 
court  has  held  that  there  must  be  a  named  beneficiary 
before  deduction  may  be  allowed  under  Section  162(a) 
for  income  which  is  to  be  accumulated.  None  of  the 
statutes,  regulations  or  rulings  relating  to  this  matter 
have  ever  so  indicated.  Moreover,  the  decisions  in 
Comm.  V.  Up  John's  Estate,  124  F.(2d)  73  (CCA.  6) ; 
Schoellkopf  v.  U.  S.,  124  F.(2d)  982  (CCA.  2) ;  Beggs 
V.  U.  S.,  27  F.Supp.  599  (Ct.  Cls.),  and  Arthur  Jordan 
Foundation  v.  Comm.,  210  F.(2d)  885  (CA.  7)  are  di- 
rectly in  conflict. 

While  this  case  involves  the  Internal  Revenue  Code 
provisions  existing  in  the  years  1943-1947,  it  is  clear 
that  the  principles  of  law  announced  in  the  opinion  are 
just  as  applicable  today.  The  principles  announced  are 
based  on  a  construction  of  the  language  of  the  two 
clauses  of  Section  162(a).  These  remained  unchanged 
until  the  Internal  Revenue  Code  of  1954  and  they  have 
been  carried  into  the  1954  Code  as  Section  642(c)  with 
no  change  of  substance.  If  the  language  used  in  Section 
162(a)  of  the  1939  Code  meant  what  the  majority  opin- 
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ion  here  announces,  then  the  language  now  in  effect  as 
Section  642(c)  of  the  1954  Code  means  the  same  thing. 

Under  the  principles  announced  in  this  case  a  charit- 
able trust  whose  precise  beneficiaries  are  to  be  desig- 
nated in  the  future  may  not  secure  deduction  under 
Section  162(a)  of  the  1939  Code  or  Section  642(c)  of 
the  1954  Code  except  for  amounts  actually  paid  out 
during  the  year.  The  majority  opinion  appears  to  so 
hold  irrespective  of  whether  the  investment  powers  ex- 
tend to  business  and  speculative  investments.  Where 
the  trustees  have  power  to  engage  in  business  or  other 
speculative  investments  it  is  clear  that  this  result  fol- 
lows from  the  majority  opinion.  Nor  does  the  opinion 
make  this  result  dependent  on  any  exercise  of  specula- 
tive investment  powers  by  the  trustees.  The  denial  of 
deduction  is  said  to  follow  as  a  matter  of  law  from  the 
fact  that  precise  beneficiaries  have  not  been  designated, 
and,  assuming  that  the  opinion  intends  any  further 
qualification,  from  the  mere  existence  of  speculative 
investment  powers. 

This  construction  of  the  statute  limits  deduction,  on 
the  basis  of  the  language  of  these  two  clauses  them- 
selves, far  beyond  the  limitations  accomplished  by  the 
additional  subsection  162(g),  added  by  Section  321  of 
the  Revenue  Act  of  1950  (64  Stat.  906,  954)  and  car- 
ried forward  as  Section  681  of  the  Internal  Revenue 
Code  of  1954  (68  A  Stat.  232).  Yet  this  new  subsec- 
tion (g)  was  the  result  of  extensive  hearings  as  to  what 
the  law  should  be  in  this  respect  and  was  adopted  by 
Congress  to  limit  after  1950  the  deduction  previously 
granted  in  situations  where  business  income  was  re- 
ceived, where  private  benefit  might  be  received,  where 


retention  of  income  beyond  the  year  earned  was  unrea- 
sonable, or  where  investments  jeopardized  the  charit- 
able purposes. 

Subsection  (1)  of  this  subsection  (g)  denies  deduc- 
tion after  1950  of  certain  income  actually  received 
from  business  enterprises.  Even  in  situations  where  it 
is  applicable  it  permits  deduction  of  the  other  income 
of  the  trust.  The  majority  opinion  here,  however,  to- 
tally denies  deduction  of  any  income,  whether  from 
government  bonds  or  any  other  investments,  and  irre- 
spective of  whether  the  trust  actually  has  received  busi- 
ness income,  if  the  trust  instrument  gives  the  trustees 
power  to  make  business  or  speculative  investments.  If 
the  majority  opinion  is  correct,  then  this  provision  of 
subsection  (g)  adopted  by  Congress  was  useless. 

Subsection  (4)  of  this  subsection  (g)  provides  that 
after  1950  if  income  permanently  set  aside  or  to  be 
used  exclusively  for  charitable  purposes  is  unreason- 
able in  amount  or  duration  in  order  to  carry  out  the 
purposes  of  the  trust,  the  deduction  shall  be  limited 
to  the  amounts  actually  paid  out.  There  is  no  sugges- 
tion in  subsection  (g)  that  this  statute  deals  only  with 
situations  where  a  named  beneficiary  has  been  desig- 
nated for  all  of  the  income  and,  as  is  well  known,  a 
large  proportion  of  charitable  trusts  have  provision  for 
future  designation  of  beneficiaries.  The  wording  of 
subsection  (g)  (4)  indicates  that  Congress  understood 
that  a  trust  could  get  deduction,  under  both  clauses  of 
Section  162(a),  for  income  not  paid  out  during  the 
year,  and  that  Congress  intended  to  deny  such  deduc- 
tion after  1950  only  where  the  accumulation  was  unrea- 
sonable. Yet  the  majority  opinion  here  holds  that  where 
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named .  beneiieiaries:  have  not  been  designated  no  de- 
duction is  permissible  for  any  accumulated  income. 

Moreover,  the  wording  of  subsection  (g)(4)  indi- 
cates Congress'  understanding  that  the  language  of 
Section  162(a)  permitted  deduction  of  accumulated 
income  under  the  ' '  is  to  be  used  exclusively ' '  provisions 
of  the  second  clause.  The  majority  opinion  here  holds 
that  the  '4s  to  be  used  exclusively"  language  relates 
only  to  amounts  paid  out  within  the  taxable  year  and 
does  not  apply  to  accumulations. 

Subsection  (g)  (4)  also  limits  deduction  after  1950  to 
amounts  actually  paid  out  if  the  funds  are  invested  in 
such  a  manner  as  to  jeopardize  the  interests  of  the 
charitable  beneficiaries.  It  is  the  actual  investment  in 
such  manner,  not  the  mere  possibility  of  such  an  in- 
vestment, that  will  defeat  deduction.  The  investments 
of  Petitioner  here  did  not  jeopardize  the  interests  of 
the  beneficiaries.  All  investments  were  in  accepted  and 
traditional  charitable  trust  assets  of  improved  real 
estate  and  blue  chip  stocks  except  for  $3,889.75  put  into 
the  candy  shops,  an  amount  only  six-tenths  of  one  per 
cent  of  the  total  investments  made  during  the  years  in- 
volved. All  investments  were,  moreover,  highly  success- 
ful. Yet  the  majority  opinion  here  denies  deduction 
because  under  their  power  to  make  speculative  invest- 
ments the  trustees  might  in  the  future  so  invest  the 
money  as  to  have  losses.  Again  this  goes  far  beyond  the 
limitations  which  Congress  saw  fit  to  adopt  when  con- 
sidering this  exact  question. 

The  majority  opinion  cites  as  one  reason  for  denying 
deduction  the  power  of  the  trustees  to  make  invest- 
ments jointly  with  other  trusts,  stating:  "But,  appar- 
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ently,  the  profits  of  operations  were  to  be  turned  over 
to  The  John  Danz  Charitable  Trust,  'Trust  A,'  and  to 
the  six  private  trusts  pro  rata  according  as  the  funds 
of  each  were  used  in  the  particular  business  or  specula- 
tion." This  seems  to  assume  that  joint  investments 
were  made  and  further  seems  to  assume  that  the  joint 
investments  were  made  and  controlled  by  some  other 
entity.  The  fact  is,  as  the  Tax  Court  found  (R.  117), 
that  no  joint  investments  were  made.  Title  to  all  of  the 
assets  of  the  Charitable  Trust  was  taken  in  the  name 
of  the  trustees  of  this  trust  and  the  receipts,  income, 
funds,  property  and  disbursements  of  the  Charitable 
Trust  have  been  separately  and  fully  accounted  for 
(R.  91,  112). 

In  light  of  these  facts,  the  majority  opinion  must  be 
taken  as  laying  down  the  rule  that  the  mere  existence 
of  a  power  to  make  joint  investments,  particularly  of  a 
speculative  character,  is  reason  for  denying  to  a  char- 
itable trust  the  right  to  deduct  income  derived,  not 
from  any  joint  investments  but  from  its  wholly-owned 
and,  except  for  a  de  minimis  amount,  non-speculative 
investments.  The  only  reason  that  we  could  conceive 
for  such  a  rule  would  be  fear  that  through  future  joint 
investments  some  diversion  or  private  benefit  might 
result.  Yet  Congress,  when  considering  what  would  be 
desirable  limitations  on  deductions  under  Section  162 
(a),  adopted  no  such  provision,  and,  even  where  sub- 
stantial private  benefit  had  actually  occurred  by  rea- 
son of  transactions  with  the  donor,  simply  limited  the 
deduction  to  15%  of  net  income  (Subsection  (2)  (B)  of 
Section  162(g)  supra).  No  diversion  has  occurred  here 
whether  through  joint  investments   or  through   any 
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other  means,  and,  in  fskot,  no  diversion  could  occur  from 
joint  investments  even  if  they  were  made,  because  un- 
der ordinary  legal  principles  governing  trusts  the  trus- 
tees would  be  required  to  keep  careful  record  and  ac- 
counting and  would  not  be  permitted  by  any  court  to 
confuse  or  conmiingle  the  funds.  The  opinion  in  this 
case  in  this  respect,  also,  limits  deduction  on  the  basis 
of  construction  of  the  language  of  Section  162(a)  itself 
far  beyond  the  limitations  imposed  by  Congress  by 
separate  enactment  after  prolonged  consideration. 

The  instant  decision  will  create  substantial  confu- 
sion in  the  drafting  of  charitable  trust  instruments. 
In  the  face  of  this  decision,  no  careful  lawyer  could  ad- 
vise his  client  that  if  a  charitable  trust  were  drawn  to 
permit  accumulation  of  income  and  future  designation 
of  beneficiaries,  tax  deduction  would  be  permitted.  Nor 
could  he  advise  in  favor  of  including  in  a  charitable 
trust  agreement  powers  to  invest  in  business  or  other 

!  speculative  investments,  even  where  the  1950  act  would 
pose  no  problem.  Nor  could  he  include  the  provision 
(usual  in  modern  trust  instrmnents,  particularly  where 
a  corporate  trustee  is  named)  permitting  investment  in 
common  trust  funds,  for  fear  of  losing  tax  deduction. 
He  would  have  to  advise  his  client  that  the  careful i 

'  considered  legislation  enacted  by  Congress  in  1950  no 

I  longer  stated  the  applicable  limitations  on  tax  deduc 

{  tion  by  charitable  trusts. 

Most  substantial  charitable  trusts  are  drawn  to  last 
for  long  periods  of  time  during  which  conditions  may 
change  so  drastically  as  to  make  inadvisable  the  pre- 
cise naming  of  beneficiaries  at  the  outset  and  to  make 
dangerous  a  too  narrow  limit  on  investment  powers.  In 
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periods  of  inflation  the  capital  value  of  the  fund  is 
more  likely  to  be  lost  through  too  conservative  an  in- 
vestment policy  than  through  well  considered  business 
investments  even  though  speculative  in  character.  The 
danger  of  narrow  powers  is  demonstrated  in  this  case 
by  the  necessity  imposed  on  the  trustees  to  operate  the 
Savoy  Hotel  for  a  period  of  time  because  of  inability 
to  find  a  suitable  tenant.  Any  draftsman  of  a  charitable 
trust  agreement  hereafter  will  be  faced  with  a  most 
difficult  dilemma,  in  the  face  of  the  instant  decision,  in 
deciding  what  is  and  what  is  not  a  speculative  invest- 
ment power  under  this  decision  and  in  determining 
how  he  can  give  the  trust  adequate  power  to  meet  fu- 
ture emergencies  or  inflation  and  still  comply  with  this 
decision. 

The  future  establishment  of  the  ordinary  charitable 
trust  or  foundation  as  we  have  known  it  in  this  coun- 
try, i.e.,  a  trust  where  the  trustees  or  others  are  to  des- 
ignate beneficiaries  in  the  future  and  income  not  used 
for  current  charitable  payments  is  to  be  accumulatec 
will  be  rendered  hazardous  from  a  tax  standpoint  if 
the  opinion  of  this  Court  stands  that  a  trust  cannot 
deduct  accumulated  income  unless  beneficiaries  for  all 
principal  and  income  have  been  designated  with  preci- 
sion. The  taxability  of  the  income  of  the  thousands  of 
trusts  of  this  type  already  created  will  be  throwTi  into 
confusion.  We  urge  that  before  finally  enunciating,  in 
conflict  with  several  previous  Circuit  Court  decisions, 
principles  which  will  produce  such  results  and  which 
will  nullify  many  provisions  for  charitable  trusts 
adopted  by  Congress  in  1950  after  prolonged  hearings 
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and  debate,  this  Court  should  give  most  serious  and 
careful  consideration  to  the  problem. 

We  respectfully  ask  that  a  rehearing  be  ordered  in 
this  case. 

Respectfully  submitted, 

F.  A.  LeSourd, 

Little,  LeSourd,  Palmer, 
Scott  &  Slemmons, 
Attorneys  for  Petitioner. 

15th  Floor,  Hoge  Building, 
Seattle  4,  Washington. 
Date :  November  16, 1955. 


CERTIFICATE  OF  COUNSEL 

The  undersigned,  F.  A.  LeSourd,  attorney  for  Peti- 
tioner in  this  cause,  does  hereby  certify  that  he  pre- 
pared the  foregoing  petition  for  rehearing ;  that  in  his 
judgment  it  is  well  founded  and  that  it  is  not  inter- 
posed for  delay. 

F.  A.  LeSourd 


Subscribed  and  sworn  to  before  me  this  17th  day  of 
November,  1955. 


M.  E.  Davies 

Notary  Public  in  and  for 
the  State  of  Washington 
residing  in  Seattle. 
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No.  13,673 


IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


I 


International  Longshoeemen's  & 
Warehousemen's  Union  (CIO),  and 
International  Longshoremen's  & 
Warehousemen's  Union,  Local  8, 

Appellants, 

vs. 

Hawaiian  Pineapple  Company,  Ltd., 

a  corporation, 

Appellee. 

Hawaiian  Pineapple  Company,  Ltd., 

a  corporation. 

Appellant, 

vs. 


y 


Martin  E.  Aden,  et  al.. 


Appellees. 


Appeals  from  the  United  States  District  Court 
for  the  District  of  Oregon. 

APPELLANTS'  OPENING  BRIEF. 


JURISDICTIONAL  STATEMENT. 

This  is  an  ajjpeal  from  a  final  judgment  in  favor 
of  plaintiff-appellee,  Hawaiian  Pineapple  Company, 


Ltd.,  a  corporation  (hereinafter  referred  to  as  Pine- 
apple) and  from  an  order  denying  a  motion  for  ver- 
dict in  accordance  with  motion  for  directed  verdict 
or  in  the  alternative  for  a  new  trial  (hereinafter  re- 
ferred to  as  the  motion  for  a  new  trial)  made  on  be- 
half of  defendant-appellants  International  Longshore- 
men's and  Warehousemen's  Union  (hereinafter  re- 
ferred to  as  International)  and  International  Long- 
shoremen's and  Warehousemen's  L^nion,  Local  8 
(hereinafter  referred  to  as  Local  8).    (TR  177,  146.)' 

The  proceeding  was  commenced  by  Pineapple 
against  the  International  and  Local  8  and  several 
score  indi^ddual  defendants  by  a  complaint  alleging 
that  the  cause  of  action  arose  under  §303  of  the  Labor 
Management  Relations  Act  of  1947,  Act  of  June  23, 
1947,  c.  120,  §303,  61  Stat.  158,  29  IT.S.C.A.  §187). 
(TR  1.)  After  defendants  below  had  filed  motions  to 
dismiss,  to  strike,  and  to  make  more  certain  (TR  14- 
14d),  as  well  as  answers  (TR  14d-29),  the  trial  Court 
granted  Pineapple  leave  to  file  an  amended  complaint. 
(TR  30.)  The  amended  complaint  in  one  count  al- 
leged jurisdiction  on  the  grounds  of  diversity  of  cit- 
izenship (TR  31)  and  in  two  other  counts  alleged 
jurisdiction  on  the  groimds  of  §303  of  the  Labor 
Management  Relations  Act  of  1947,  supra.  (TR  44- 
45.)  In  all  three  counts  Pineapple  generally  alleged 
a  conspiracy  on  the  part  of  the  defendants  to  injure 
the  plaintiff's  l3usiness  by  preventing  the  unloading  of 


*  There  is  also  presently  before  this  Court  an  appeal  by  Pine- 
ap])]o  from  that  poi'tion  of  the  final  judgment  v/hich  was  rendered 
in  favor  of  individual  defendants-appellees  and  from  an  order 
denying  Pineapple's  motion  for  a  partial  new  trial.  (TR  178-179.) 


a   cargo   of   pineapple   shipped   from  the  Hawaiian 
Islands  to  the  United  States. 

The  motions  and  answers  originally  filed  were 
deemed  directed  to  the  amended  complaint.  (TR  201- 
203.)  At  a  pre-trial  conference  the  Court  refused 
to  rule  upon  the  legal  questions  presented  by  the  vari- 
ous motions  (TR  203,  291),  because  ''the  pleadings 
are  going  to  pass  out  of  this  case".  (TR  188.)  A 
motion  to  sever  this  case  from  assault  and  battery 
cases  brought  by  two  employees  of  Pineapple  was 
denied.  (TR  226-227,  307,  318.)  A  pre-trial  order  was 
drawn  up  embodying  the  contentions  of  the  parties 
and  the  issues  to  be  litigated.  (TR  50-76.) 

After  trial,  the  jury  returned  a  verdict  in  favor 
of  the  two  employees  and  against  the  individual  de- 
fendants there  involved.  The  claims  of  these  individ- 
uals have  been  settled  and  no  appeal  affecting  them 
is  now  before  this  Court.  The  jury  also  returned  a 
verdict  in  favor  of  the  individual  defendants-appellees 
and  against  Pineapple.  But  the  jury  found  for  Pine- 
apple and  against  the  International  and  Local  8,  and 
assessed  damages  in  the  sum  of  $201,274.42.  (TR 
136.)  Judgments  in  accordance  with  this  verdict,  i.e., 
one  in  favor  of  the  individual  defendant-appellees 
(TR  137-139)  and  one  in  favor  of  Pineapple  in  the 
amount  specified    (TR   140-141)    were  duly  entered. 

The  motion  for  a  new  trial  on  behalf  of  the  Inter- 
national and  Local  8  (TR  146)  was  denied  (TR  148), 
as  was  Pineapple's  motion  for  a  partial  new  trial. 
(TR  142). 


In  its  opinion  denying  the  motions  for  a  new  trial, 
the  Court  below  held  that  the  complaint  stated  a  cause 
of  action  "under  the  Federal  Labor  Management  Re- 
lations Act  *  *  *  [and]  *  *  *  under  the  common  law". 
(Ciirto  V.  International  Longshoremen's  &  W.  Union, 
107  F.  Supp.  805,  809.)'    (TR  155.) 

Appellants  do  not  concede  that  the  complaint  stated 
a  cause  of  action  or  that  the  trial  Court  had  jurisdic- 
tion thereof. 

Jurisdiction  of  this  Court  over  this  appeal  is  con- 
ferred by  28  U.S.C.A.  §§1291  and  1294(1). 


STATUTES  INVOLVED. 

Section  303  of  the  Labor  Management  Relations 
Act  of  1947,  supra,  upon  which  Pineapple  allegedly 
bases  its  cause  of  action,  reads  in  relevant  part  as 
follows : 

"(a)  It  shall  be  unlawful,  for  the  purposes  of 
this  section  only,  in  an  industry  or  activity  af- 
fecting commerce,  for  any  labor  organization  to 
engage  in,  or  to  induce  or  encourage  the  employees 
of  any  employer  to  engage  in,  a  strike  or  a  con- 
certed refusal  in  the  course  of  their  employment 
to  use,  manufacture,  process,  transport,  or  other- 
wise handle  or  work  on  any  goods,  articles,  ma- 
terials, or  commodities  or  to  perform  any  serv- 
ices, where  an  object  thereof  is — 


-The  aliove-cited  ease  is  the  report  of  the  trial  Court's  opinion 
on  the  i)ost-trial  motions.  It  is  captioned  as  it  is  becaiise,  as  indi- 
cated, there  were  also  involved  below  the  cases  of  two  individual 
employees  of  Pineapple  who  claimed  to  have  been  injured  in  a 
melee  occuring  during  the  alleged  boycott. 


''(1)  forcing  or  requiring  *  *  *  any  employer 
or  other  person  to  cease  using,  selling,  handling, 
transporting,  or  otherwise  dealing  in  the  prod- 
ucts of  any  other  producer,  processor,  or  manu- 
facturer, or  to  cease  doing  business  with  any 
other  person; 
*  *  *  *  ^fr  *  * 

''(4)     forcing  or  requiring  any  employer  to  as- 
sign particular  work  to  employees  in  a  particu- 
lar labor  organization  or  in  a  particular  trade, 
craft,  or  class  rather  than  to  employees  in  another 
labor  organization  or  in  another  trade,  craft,  or 
class  unless  such  employer  is  failing  to  conform 
to  an  order  or  certification  of  the  National  Labor 
Relations  Board  determining  the  bargaining  rep- 
resentative for  employees  performing  such  work. 
Nothing  contained  in  this  subsection  shall  be  con- 
strued to  make  unlawful  a  refusal  by  any  person 
to  enter  upon  the  premises  of  any  employer  (other 
than   his   own   employer),   if   the   employees   of 
such  employer  are  engaged  in  a  strike  ratified  or 
approved  by  a  representative  of  such  employees 
whom    such   employer   is   required   to   recognize 
under  subchapter  II  of  this  chapter.^ 

''(b)  Whoever  shall  be  injured  in  his  business 
or  property  by  reason  or  any  violation  of  subsec- 
tion (a)  of  this  section  may  sue  therefor  in  any 
district  court  of  the  United  States  subject  to  the 
limitations  and  provisions  of  section  301  of  this 
title  without  respect  to  the  amoimt  in  controversy, 
or  in  any  other  court  having  jurisdiction  of  the 

^It  is  not  clear  to  appellants  v/liether  Pineapple  relies  upon 

subsection  4,  supra,  although  some  claim  was  made  below  that 

^JoT'''\^'''^  relevance.  _  The  Court  did  not  instruct  on  that 

ZIV^T'  ^Tr'"-    -^^^^"^^^i^ded  here  only  in  the  event  that 

ineapple  should  assert  it  is  applicable. 


parties,   and  shall   recover  the  damages  by  hun 
sustained  and  the  cost  of  the  suit." 


STATEMENT  OF  THE  CASE. 
In  the  summer  of  1948  there  occurred  an  extended 
strike  of  longshoremen  in  the  Ha\Yaiian  Islands,  the 
chief  protagonists  being,  on  the  one  side,  Interna- 
tional's Local  136  (not  a  party  to  this  proceeding), 
and  on  the  other,  the  largest  of  the  Hawaiian  em- 
ployers, popularly  known  as  ''The  Big  Five".  The 
strike  rejjresented  the  culmination  of  many  years  of 
industrial  turmoil  in  the  Islands  and  was  the  result 
of  an  effort  of  the  Hawaiian  working  people  to  free 
themselves  from  the  literally  substandard  conditions 
under  which  they  had  theretofore  had  to  live  and 
work.  (TR  537.  )"*  The  employers  adopted  an  arro- 
gant, intransigeant  attitude  in  the  course  of  the  strike 
and  rejected  all  offers  to  settle  by  either  direct  nego- 
tiation or  arbitration.    (TR  510  ff.;  Ex.  23.) 


^"Q.  Did  he  [Meehan]  tell  yon  that  over  the  years  those  five 
corporations,  which  dominated  the  economic  life  of  the  Hawaiian 
I.slands.  had  paid  to  workers  in  Hawaii  wages  at  a  starvation 
level?   Did  he  tell  you  that?    A.    He  did,  sir. 

0.  Did  he  tell  you  that  his  union  and  its  locals  in  Hawaii, 
particularly  the  Hawaiian  Local  No.  163.  had  organized  those 
workers  who  were  receiving  those  starvation  wages,  and  were 
endeavoring  to  raise  the  standard  of  living  of  those  people?  Did 
he  tell  you  that?    A.    Yes.  he  did. 

O.  And  did  he  tell  you  that  the  Hawaiian  Pineapple  Company 
was  controlled  and  dominated  by  those  five  large  corporations' 
Did  he  tell  you  that? 

A.  Yes.  I  believe  he  did.  It  was  quite  a  complete  summary, 
sir."  (TR537.) 


Pineapple,  which  had  close  economic  ties  with  the 
Big  Five  (TR  1073-74,  1166-78),  knew  that  it  would 
be  difficult  if  not  impossible  to  transport  cargo  from 
the  Islands  to  the  United  States  by  the  methods  it  nor- 
mally used.  (TR  1018,  1289.)  Despite  this  fact  and  the 
further  fact  that  Pineapple's  contracts  with  its  cus- 
tomers in  the  United  States  contained  clauses  which 
relieved  it  from  liability  for  failure  to  deliver  in  the 
event  of  strike  conditions  (TR  958-9,  1161,  1292), 
Pineapple  proceeded  to  assemble  cargo  in  the  Islands 
to  be  shipped  to  the  United  States. 

Pineapple,  through  a  wholly  owned  subsidiary  (TR 
50),  chartered  a  tug  to  transport  a  barge-load  of 
pineapple  to  the  United  States.  Although  the  pine- 
apple was  allegedly  destined  for  the  company's  pack- 
ing plant  in  San  Jose,  California,  the  cargo  was 
shipped  not  to  the  Bay  Area  but  to  the  Pacific  North- 
west. (TR  540, 1289.)  Although  the  Port  of  The  Dalles 
was  not  a  port  at  which  ocean-going  vessels  ever  called 
or  which  had  ever  discharged  trans-Pacific  cargo 
(TR  544),  Pineapple  directed  its  barge  to  that  port 
for  the  purpose  of  having  it  unloaded  there.  Prior 
to  the  arrival  of  the  barge  at  the  Port  of  The  Dalles, 
the  Port  Commissioners  agreed  to  unload  the  barge, 
although  the  port  had  no  facilities  for  imloading  the 
barge,  had  no  employees,  no  hiring  facilities  (TR 
545),  and  in  effect  had  nothing  but  a  dock  at  which 
the  barge  could  tie  up  and  a  raiload  spur  from  which 
the  cargo  could  then  be  transported. 

About  a  hundred  miles  west  of  the  Port  of  The 
Dalles  was  the  metropolitan  city  of  Portland,  with 
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tremendous  wharfage  and  dock  facilities  and  thou- 
sands of  skilled  longshoremen  (members  of  Local  8) 
who  made  their  living  and  supported  themselves  and 
their  families  by  loading  and  discharging  cargo.  For 
th'e  Port  of  The  Dalles,  which  was  a  small  port  that 
handled  an  occasional  load  of  wheat,  to  attempt  to 
undertake  under  non-union  conditions  the  discharg- 
ing of  a  carload  of  trans-oceanic  cargo  represented 
an  obvious  threat  to  the  economic  well-being  of  the 
Portland  longshoremen. 

Therefore,  when  it  became  known  in  the  City  of 
Portland  that  the  Port  of  The  Dalles  was  undertaking 
longshore  operations  without  consulting  with  the 
union  and  apparently  was  about  to  employ  farmhands 
to  perform  this  work  at  sub-union  wages,  a  good  many 
of  the  Portland  longshoremen  traveled  from  Portland 
to  The  Dalles  to  investigate  the  situation.  (TR  1239, 
1263,  1365.)  They  were  in  the  city  for  two  or  three 
successive  days  late  in  September,  1948,  after  the  barge 
arrived  there  and  it  is  true  that  on  the  second  or 
third  day  that  they  were  there,  a  riot  erupted  on  the 
dock  as  a  result  of  which  considerable  physical  dam- 
age was  done  to  the  dock  property  and  some  to  the 
property  of  Pineapple. 

One  of  the  witnesses  called  by  Pineapple — an  as- 
sistant chief  of  police  (TR  592) — described  what  hap- 
pened as  follows: 

"Q.  Would  you  tell  the  jury  just  what  hap- 
pened— I  want  you  to  describe  the  l)eginning  of 
this  invasion  of  the  dock. 


A.  Well,  as  I  stated  before,  two  flatbed  trucks 
had  come  in 

Mr.  Krause.  Q.  I  don't  want  you  to  repeat 
that.  I  want  you  to  tell  us  something  about  the 
manner  in  which  it  was  accomplished,  the  rapid- 
ity with  which  it  was  done,  and  anything  else 
you  can  tell  us  about  the  attitude  of  the  men. 

A.  Well,  it  just  flared  up  in  a  moment.  It 
just  flared  up  like  that  and  was  over  within 
just  a  very  few  minutes. 

Q.     The  entire  riot,  you  mean? 

A.     The  entire  riot,  yes."    (TR  608-609.) 
******* 

"Q.  And  then  somebody  said,  'Come  on,  you 
sons-of -bitches.  Are  you  going  to  let  them  break 
our  strike?'  or  words  to  that  effect? 

A.     Yes,  sir. 

Q.  And  that  was,  as  you  said  a  moment  ago, 
completely  spontaneous,  wasn't  it? 

A.    Yes,  sir. 

Q.  In  other  words,  just  as  though  somebody 
had  thrown  a  match  into  a  can  of  gasoline  and  it 
went  up  in  smoke? 

A.     Just  about  that  fast."    (TR  632-633.) 

Thereafter  injunction  proceedings  were  brought  in 
the  State  Courts  and  after  protracted  litigation  and 
negotiations,  at  the  conclusion  of  which  the  Port  paid 
union  wages  (TR  488),  the  barge  was  finally  unloaded 
and  the  cargo  transported  to  San  Jose. 

It  is  appellants'  contention  here  that  despite  the 
evidence  of  violence,^  the  judgments  cannot  stand  be- 
cause of  serious  errors  of  law  which  occurred  below. 


•^"The  fact  that  physical  violence  was  threatened  should  not  be 
allowed  to  confuse  the  picture."  (Staley  J.,  in  United  States  v. 
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SPECIFICATIONS  OF  ERRORS. 
1.     The  trial  Court  erred  in  giving  certain  instruc- 
tions and  in  refusing  to  give  other  instructions  dealing 
with    questions    of   agency   which   arose   during   the 
course  of  the  trial  as  follows : 

A.  The  trial  Court  erred  in  instructing  the  jury 
as  follows: 

' '  The  evidence  shows  that  during  the  time  covered 
by  the  controversy  Louis  Goldblatt  was  an  officer 
and  Matt  Meehan,  William  Gettings,  Henry 
Schmidt  and  Howard  Bodine  were  agents  and 
representatives  of  the  Defendant  International, 
and  that  Robert  Baker  and  Wilfred  Mackey  were 
officers,  and  that  Toby  Christiansen  and  Matt 
Meehan  were  agents  and  representatives  of  De- 
fendant Local  8."    (TR  1432.) 

An  exception  to  this  instruction  was  duly  noted. 
(TR  1462.) 

B.  The  trial  Court  erred  in  failing  to  instruct  the 
jury  as  requested  by  appellants  as  follows: 

"The  jury  may  find  the  existence  of  an  agency 
in  the  absence  of  prior  authorization  only  where 
the  jury  finds  from  subsequent  acts  assent  and 
ratification  by  the  principal  of  the  conduct  of 

Kemhle,  198  F.2d  889,  at  899,  wherein  a  conviction  against  a  union 
for  an  alleged  violation  of  the  Ilobbs  Act  [18  U.S.C.  (1940  ed.) 
420d;  18  U.S.C.A.  1951]  was  reversed.) 

See  also  NLRB  v.  International  Rice  Mill  Co.,  341  U.S.  665,  672 
("In  the  instant  case  the  violence  on  the  picket  line  is  not  ma- 
terial"), and  International  Union  Etc.  v.  Wis^conmi  Employment 
Relations  Board,  336  U.S.  245,  253  ("While  the  *  *  *  Board  is 
eini)owered  to  forbid  a  strike  because  its  purpose  *  *  *  is  illegal, 
it  has  been  given  no  power  to  forbid  one  because  its  method  is 
illegal — even  if  the  illegality  were  to  consist  of  actual  or  threat- 
ened violence  to  persons  or  destruction  of  property"). 
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the  agent.  However,  in  order  to  find  such  assent 
and  ratification,  the  jury  must  find  an  adoption 
of  the  agency  by  the  principal  with  a  full  knowl- 
edge of  its  nature  and  character  and  with  an 
intent  to  adopt  it  at  all  events  and  under  all  cir- 
cumstances. Unless  the  jury  so  finds,  it  cannot 
find  that  subsequent  conduct  amounted  to  a  rati- 
fication. In  other  words,  if  you  find  that  by  its 
conduct  after  September  28,  1949,  the  Interna- 
tional Longshoremen's  and  Warehousemen's 
Union  ratified  and  adopted  the  acts  complained 
of  at  The  Dalles  on  that  day,  you  may  find  the 
International  Longshoremen's  and  Warehouse- 
men's Union  responsible  for  the  results  thereof. 
But,  if  you  find  that  the  action  of  the  Inter- 
national Longshoremen's  and  Warehousemen's 
Union  after  September  28,  1949,  was  not  with  an 
intention  to  ratify  or  adopt  such  acts,  but  was 
prompted  by  humane  motives  and  out  of  a  desire 
to  help  the  individuals  who  were  then  in  trouble, 
I  instruct  you  that  such  action  does  not  constitute 
a  ratification  by  the  International  Longshore- 
men's and  Warehousemen's  Union  and  you  can- 
not find  the  International  Longshoremen's  and 
Warehousemen's  Union  responsible  for  the  acts 
at  The  Dalles  because  of  such  subsequent  ac- 
tion."    (Defendants'   Proposed  Instruction  No. 

7,  TR  1483-1484.) 

''I  further  instruct  you  that  if  you  find  that  it 
was  the  defendant  herein.  Matt  Meehan,  who  was 
acting  solely  and  only  as  the  agent  of  Local  No. 

8,  then  I  instruct  you  that  you  may  not  hold  the 
International  Union  liable  for  any  act  or  any 
statement  made  or  any  act  or  thin,g  done  by  said 
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defendant,  Matt  Meehan."  (Defendants'  Pro- 
posed Instruction  No.  28,  TR  1485-1486.) 

"I  further  instruct  you  that  with  respect  to  the 
doctrine  of  agency,  a  person  may  be  an  employee 
or  assent  of  one  person  or  or2:anization,  and  never- 
theless may  do  something  in  the  interests  of  an- 
other person  or  organization.  It  is  perfectly 
consistent  with  the  law,  and  the  rules  of  agency, 
that  in  acting  for  other  persons  he  has  a  perfect 
I'ight  so  to  do  without  committing  his  actual  em- 
ployer or  principal  to  any  liability  or  responsi- 
])ility.  In  other  words,  in  this  case,  while  Mr. 
Meehan  was  an  employee  of  the  International 
Union  it  is  perfectly  consistent  with  the  rules 
of  agency  and  employment  for  him  to  have  done 
acts  and  things  for  any  other  organization  as 
that  organization's  sole  agent  and  without  bind- 
ing the  International  or  rendering  the  Inter- 
nationl  Union  responsible  therefor."  (Defend- 
ants' Proposed  Instruction  No.  33,  TR  1487- 
1488.) 

'*I  further  instruct  you  that  in  relation  to  this 
matter  of  agency,  that  it  is  probably  contended 
by  the  plaintiff,  Hawaiian  Pineapple  Company, 
that  Matt  Meehan  was  the  agent  of  the  Inter- 
national Union.  I  therefore  instruct  you,  that 
any  principal  at  any  time  may  alter,  change  or 
limit  the  extent  of  an  agent's  power  and  author- 
ity to  bind  the  principal — as  for  instance,  a  prin- 
cipal may  limit  an  agent's  authority  in  the  com- 
mercial field  to  buy  with  no  power  to  sell;  or  a 
principal  may  limit  an  agent's  authority  to  sell 
and  have  no  authority  to  buy.  So,  in  this  case, 
the  International  Union  at  any  time  had  the  full 
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and  complete  riglit,  ability,  authority  and  power 
to  limit  the  authority  of  Matt  Meehan  even 
though  Mr.  Meehan  remained  on  the  payroll  of 
the  International  Union.  In  other  words,  during 
the  entire  period  of  time  with  which  we  are  here 
concerned,  the  International  had  the  power  and 
authority  to  limit  Mr.  Meehan  to  representing 
local  unions  in  local  situations.  And,  if  you  find, 
from  all  of  the  circumstances  in  this  case,  from 
a  reasonable  interpretation  of  the  facts,  that  it 
was  the  purpose  and  intention  of  the  Inter- 
national and  they  did  any  and  all  things  neces- 
sary to  exercise  their  intention,  to  so  limit  the 
authority  of  Mr.  Meehan,  that  during  this  period 
of  time  he  was  not  to  represent  the  International, 
then  I  instruct  you  that  nothing  Mr.  Meehan  did 
during  that  period  of  time  could  bind  the  Inter- 
national Union."  (Defendants'  Proposed  In- 
struction No.  37,  TR  1488-1489.) 

"I  further  instruct  you,  that  if  you  find  in  this 
local  situation  in  which  Local  No.  8  was  involved 
that  Mr.  Meehan 's  authority  was  limited  to  rep- 
resent Local  No.  8  only,  then  you  may  not  hold 
the  International  liable  for  anything  said  or 
done  by  Mr.  Meehan."  (Defendants'  Proposed 
Instruction  No.  38,  TR  1489.) 

Exceptions  to  the  failure  to  give  the  foregoing  in- 
structions was  duly  noted.     (TR   1451,   1452,  1454.) 

2.  The  trial  Court  erred  in  failing  adequately  to 
instruct  the  jury  on  the  doctrine  of  minimization  of 
damages,  its  total  instruction  on  the  subject  being  as 
follows : 
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*'In  this  case,  if  you  do  award  damages,  you 
must  remember  that  it  is  the  duty  of  plaintiff 
to  minimize  the  damages  as  far  as  reasonably 
possible.  Therefore,  if  you  find  that  plaintiff  is 
entitled  to  recover  damages  but  that  it  could  have 
reasonably,  in  the  exercise  of  due  diligence  and 
fair  business  practices,  have  minimized  the 
amount  thereof  by  taking  any  measures  suggested 
in  the  evidence,  you  are  entitled  to  consider  that 
factor  in  assessing  damages."    (TR  1441-1442.) 

An  exception  to  the  inadequacy  of  this  instruction 
was  duly  noted.    (TR  1457.) 

3.  The  trial  Court  erred  in  failing  to  instruct  the 
jury  as  requested  by  the  following  proposed  instruc- 
tions that  the  expression  of  views  or  opinion  was 
protected  activity  even  under  the  provisions  of  the 
Labor  Management  Relations  Act  of  1947  and  could 
not  be  the  basis  of  liability. 

*'I  further  instruct  you,  ladies  and  gentlemen, 
with  respect  to  any  alleged  boycott  in  this  case, 
that  it  was  not  against  any  law  of  the  United 
States,  including  the  Taft-Hartley  law,  for  the 
longshoremen  to  talk  to  the  truck  drivei*s  em- 
ployed by  the  Hawaiian  Pineapple  Company  and 
advise  them  of  the  fact,  either  (a)  that  the  pine- 
apple was  'hot',  as  that  phrase  is  understood  in 
this  proceeding;  or  (b)  that  the  Port  of  The 
Dalles  was  threatening  the  working  conditions  and 
wages  of  the  Portland  longshoremen."  (Defend- 
ants' Proposed  Instruction  No.  45,  TR  1490.) 

"I  further  instruct  you,  that  it  was  not  a  viola- 
tion of  the  section  of  the  Taft-Hartley  Law  under 
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which  plaintiffs  are  suiriG;,  for  the  defendants,  or 
any  of  them,  to  speak  to  the  truck  drivers  or 
other  employees  of  the  Hawaiian  Pineapple  Com- 
pany, even  if  yon  find  that  such  speech  amounted 
to  an  inducement  or  encouragement  to  those  em- 
ployees to  cease  working  for  the  Hawaiian  Pine- 
apple Company."  (Defendants'  Proposed  In- 
struction No.  46,  TR  1490-1491.) 

''I  instruct  you,  that  under  the  provisions  of  the 
Taft-Hartley  Law,  the  expressing  of  any  views, 
argument  or  opinion  or  the  dissemination  thereof, 
whether  in  written,  printed,  graphic  or  visual 
form,  shall  not  constitute  or  be  considered  by 
you  to  be  e\ddence  of  a  violation  of  the  law,  if 
such  expression  contains  no  threat,  or  reprisal,  or 
force,  or  promise  of  benefit.  (29  USCA,  158(c).)  " 
(Defendants'  Proposed  Instruction  No.  47,  TR 
1491.) 

An  exception  to  the  failure  to  give  these  instruc- 
tions was  duly  noted.    (TR  1455.) 

4.  The  trial  Court  erred  in  giving  certain  in- 
structions, and  in  refusing  to  give  other  instructions, 
dealing  with  questions  of  liability  under  the  Labor 
Management  Relations  Act  of  1947  as  follows. 

A.  The  trial  Court  erred  in  instructing  the  jury 
on  the  elements  of  liability  under  said  Act  as  follows : 
''If  the  Plaintiff  Hawaiian  Pineapple  Company, 
Ltd.,  has  established  by  a  preponderance  of  the 
evidence  that  the  International,  by  and  through 
its  opicers  and  agents,  and  Local  8,  and  Local  8 
itself,  through  its  officers,  agents  and  members,  or 
either  the  International  or  Local  8,  induced  or 
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encouraged  the  employes  of  Plaintiff  Hawaiian 
Pineapple  Company,  Ltd.,  to  engage  in  a  con- 
certed refusal  in  the  course  of  their  employment 
to  transport,  handle  or  work  on  the  cargo  of 
pineapple  in  commerce,  or  to  perform  any  serv- 
ices in  connection  therewith  at  The  Dalles,  Ore- 
gon, with  the  object  of  forcing  or  requiring 
Plaintiff  Hawaiian  Pineapple  Company  to  cease 
doing  business  with  the  Union  Pacific  Rail- 
road, one  of  the  various  trucking  companies 
whose  names  I  gave  you  a  few  minutes  ago, 
the  Goodat  Crane  Company,  or  any  of  them, 
or  with  its  customers  in  the  State  of  Cali- 
fornia, to  whom  the  cargo  was  to  be  shipped, 
or  any  of  them,  and  it  is  further  estab- 
lished that  as  a  direct  and  proximate  result 
thereof  plaintiff  sustained  damage  to  its  business 
and  property,  plaintiff  would  be  entitled  to  re- 
cover as  against  the  defendant  union  or  defendant 
unions  doing  the  acts  with  the  intent  described. 

"Similarly,  if  plaintiff  has  established  by  a  pre- 
ponderance of  the  evidence  that  the  International, 
by  and  through  its  officers  and  agents  and  Local  8, 
and  Local  8  itself,  through  its  officers,  agents  and 
members,  or  either  the  International  or  Local  8 
induced  or  encouraged  the  employes  of  either  the 
Goodat  Crane  Company,  the  Portland-Pendleton 
Motor  Transport  Company,  Consolidated  Freight- 
ways,  Oregon-California-Nevada  Fast  Freight,  or 
any  other  trucking  lines  doing  interstate  business 
from  The  Dalles,  Oregon,  to  engage  in  a  concerted 
refusal  in  the  course  of  their  employment  to  re- 
fuse to  transport,  handle,  work  on  or  perform 
any  services  in  connection  with  plaintiff's  cargo 
or  with  the  object  of  forcing  or  requiring  either 
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Goodat  Crane  Service  or  any  of  the  trucking  lines, 
or  both,  to  cease  doing  business  with  the  plaintiff, 
and  you  further  find  that  as  a  direct  and  proxi- 
mate result  thereof  plaintiff  sustained  damage  to 
its  business  and  property,  plaintiff  would  be  en- 
titled to  recover."  (Tr.  1424-1426.) 

Exceptions  to  these  instructions  were  duly  noted. 
(TR  1454-1455,  1457.) 

B.  The  trial  Court  erred  in  instructing  the  jury 
on  the  elements  of  liability  imder  said  Act  as  follows : 
''You  may  consider  whether  or  not  the  conver- 
sations which  were  held  by  certain  individuals 
of  the  longshoremen  with  the  truck  drivers  em- 
ployed by  the  Hawaiian  Pineapple  Company 
were  for  the  purpose  of  inducing  or  encouraging 
said  employees  of  the  plaintiff  Hawaiian  Pine- 
apple Company  or  any  employee  of  any  other 
employer  to  take  concerted  action  in  the  course 
of  their  employment  to  refuse  to  perform  any 
services  as  to  the  pineapple.  You  may  consider 
that  also  to  determine  whether  it  was  an  object 
of  any  inducement  or  encouragement  which  you 
may  find  to  force  any  person  to  cease  dealing 
with  the  Hawaiian  Pineapple  Company.  If  so, 
you  will  in  connection  with  the  other  instructions 
which  I  have  given  you  determine  whether  that 
action  was  illegal  or  actionable.  And  that  would 
be  true  whether  such  individuals  advised  the 
truck  drivers  of  the  fact  either  that  the  pine- 
apple was  'hot,'  as  the  phrase  is  understood  in 
this  proceeding,  or  that  the  Port  of  The  Dalles 
was  threatening  the  working  conditions  and 
wages  of  the  Portland  longshoremen,  provided, 
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of  course,  that  you  find  the  acts  were  done  as  I 
have  set  forth  in  the  i^revious  instructions  and 
that  the  purpose  was  as  outlined."  (TR  1427.) 

An  exception  to  this  instruction  was  duly  noted. 
(TR  1458-1460.) 

C.  The  trial  Court  erred  in  failing  to  instruct  the 
jury  as  requested  on  the  theory  of  primary  boycott 
as  follows : 

"If  you  find  that  there  was  a  primary  strike 
against  Castle  and  Cook  and  that  Castle  and  Cook 
owns  and  controls  the  Hawaiian  Pineapple  Com- 
pany to  such  an  extent  as  to  dominate  its  business 
practices  and  policies,  then  I  instruct  you,  that 
you  may  consider  Castle  and  Cook  as  the  primary 
plaintiff  herein.  If  you  should  so  find  then  I 
further  instruct  you,  that  the  strike  or  boycott 
in  this  case  is  a  primary  strike  or  boycott  and 
you  may  not  award  any  damages  against  the  de- 
fendant, save  and  except  for  the  actual  destruc- 
tion of  property  or  personal  injuries  sustained." 
(Defendants'  Proposed  Instruction  No.  29,  TR 
1486.) 

"I  further  instruct  you  from  the  evidence  in  this 
case,  that  the  strike  referred  to  as  taking  place 
in  Hawaii  from  May  to  about  the  middle  of  Octo- 
ber of  1949,  was  a  lawful  strike,  not  in  violation 
of  any  law  of  the  United  States  or  of  Hawaii. 

"I  further  instruct  you  the  trade  unions  are  or- 
ganizations favored  by  the  public  policy  of  the 
United  States  and  that  people  may  join  trade 
unions  and  participate  therein,  and  in  so  doing 
have  the  approval  of  the  public  policy  of  the 
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United  States."  (Defendants'  Proposed  Instruc- 
tion No.  30,  TR  1487.) 

The  trial  Court  compounded  this  error  by  specifi- 
cally instructing  the  jury  as  follows: 

''There  is  no  evidence  in  this  case  that  this  was 
a  primary  strike  as  far  as  the  Hawaiian  local 
was  concerned. 

' '  There  is  no  evidence  in  this  case  that  the  Hawai- 
ian Pineapple  Company  had  any  strike  of  its 
own  employes,  or  that  it  was  picketed,  or  that 
there  was  any  difficulty  at  the  time  that  the  barge 
left  Hawaii."  (TR  1431-1432.) 

Exceptions  to  the  failure  to  give  the  requested  in- 
structions and  to  the  instruction  given  were  duly 
noted.    (TR  1453.) 

5.  The  verdict  is  contrary  to  the  law  and  the  clear 
weight  of  the  evidence. 

6.  The  verdict  is  so  excessive  as  to  have  been 
rendered  as  a  result  of  passion  or  prejudice. 

7.  The  verdict  is  inconsistent. 


SUMMARY  OF  ARGUMENT. 

1.  A  vital  issue  in  the  case  was  whether  or  not 
Meehan  was  an  agent  of  the  International  or  Local  8, 
and  whether  or  not  Meehan  and  Toby  Christiansen 
were  agents  of  Local  8.  By  instructing  the  jury  that 
these  men  along  with  others  were  in  fact  agents,  the 
trial  Court  denied  to  appellants  a  jury  trial  on  this 
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issue.  This  error  of  the  trial  Court  was  prejudicial 
and  requires  a  reversal  of  the  judgments  irrespective 
of  how  compelling  or  convincing  the  evidence  might 
have  been.  The  question  was  one  of  fact  to  be  deter- 
mined by  the  jury  and  it  was  error  to  direct  a  verdict, 
in  effect,  against  appellants. 

2.  The  exculpation  from  liability  of  Meehan,  ad- 
mittedly an  employee  of  the  International,  and  Chris- 
tiansen and  Baker,  admittedly  employees  of  Local  8, 
requires  that  the  judgment  against  appellants  be  set 
aside.  Appellants'  liability  could  only  be  based  upon 
a  respondeat  superior  theory.  Appellants  could  obvi- 
ously only  function  through  human  beings.  If  the 
human  beings  were  found  not  to  be  liable  for  the  acts 
complained  of,  then  appellants  are  not  liable. 

3.  Liability  under  the  Labor-Management  Rela- 
tions Act  of  1947  can  arise  only  if  there  is  a  secondary 
boycott  and  the  activity  is  engaged  in  for  the  objects 
enumerated  in  the  statute.  That  was  not  the  case  here 
and  the  failure  of  the  trial  Court  to  instruct  properly 
on  the  elements  of  liability  under  the  statute  was 
prejudicial  error.  The  trial  Court's  refusal  to  in- 
struct on  appellants'  theory  of  primary  boycott  and 
its  refusal  to  entertain  proof  to  show  the  economic 
relationship  between  Pineapple  and  the  struck  steve- 
doring companies  in  Hawaii  was  also  prejudicial 
error.  Appellants  were  entitled  to  instructions  re- 
specting their  right  to  communicate  freely  their  views 
on  the  controversy,  and  the  trial  Court's  refusal  to 
give  such  instructions  as  requested  was  prejudicial 
error. 
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4.  The  instruction  on  minimization  of  damages 
was  inadequate  and  the  jury's  assessment  of  damages 
failed  to  take  into  account  uncontroverted  record  evi- 
dence that  the  damages  could  have  been  minimized 
but  were  not.  The  prejudice  engendered  by  the  testi- 
mony concerning  the  two  injured  employees  of  Pine- 
apple undoubtedly  contributed  to  this  result  and 
therefore  the  failure  to  grant  appellants'  motion  to 
sever  those  cases  from  this  resulted  in  prejudice 
to  appellants. 


ARGUMENT. 

I. 

THE  TRIAL  COURT  ERRED  IN  TAKING  THE  ISSUE  OF  THE 
EXISTENCE  OF  AN  AGENCY  RELATIONSHIP  FROM  THE 
JURY. 

When  the  trial  Court  charged  that  ''Matt  Meehan, 
William  Gettings,  Henry  Schmidt  and  Howard  Bo- 
dine  were  agents  and  representatives  of  the  defendant 
International  *  *  *  and  that  Toby  Christiansen  and 
Matt  Meehan  were  agents  and  representatives  of  de- 
fendant Local  8"  (TR  1462),  it  deprived  appellants 
of  a  jury  trial  on  the  issue  and  pro  tanto  invaded  the 
province  of  the  jury. 

A.  The  existence  of  an  agency  relationship  was  clearly  an  issue 
in  this  case. 

Throughout  the  proceedings  the  existence  of  an 
agency  relationship  between  the  International  and 
Local  8  and  the  above-named  individuals  was  a 
sharply  contested  issue  of  fact.    The  pretrial  order 
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reveals  that  appellant  unions  contended  that  neither 
Meehan  nor  any  of  the  named  individuals  v^ere  the 
agents  of  the  International  in  relation  to  any  of  the 
matters  set  forth  in  plaintiff's  contentions.  (TR  64.) 
The  trial  Court,  itself,  recognized  the  contested  status 
of  this  question  by  formulating  one  of  the  issues  in 
the  pretrial  order  as  follows: 

"  (12)  Was  either  Local  8  or  any  of  the  individ- 
ual defendants  named  the  authorized  representa- 
tive or  agent  of  the  International?"    (TR  67.)^ 

Thus  both  the  pleadings,  and  the  pretrial  order  v^hich 
superseded  the  pleadings,  posed  the  existence  of  the 
agency  relationship  as  one  of  contested  fact. 

There  was  evidence  in  the  record  from  which  the 
jury  might  have  found  that  no  agency  relationship 
existed  as  between  any  of  the  above-named  individuals 
and  the  International.  There  was  evidence  that  de- 
fendant Meehan  represented  only  Local  8  in  the  mat- 
ters about  which  plaintiff  complained.  (TR  1197-1198, 
1335,  1336-1337,  1348.)  There  was  evidence  that  the 
International  exercised  no  control  over,  and  issued 
no  instructions  to,  Meehan  affecting  matters  in  The 
Dalles  (TR  763,  782,  787,  1213-1214,  1358,  1371- 
1372.)  There  was  evidence  that  Bodine  was  not  even 
employed  by  the  International.  (TR  717.)  There  was 
evidence  that  Schmidt  was  merely  an  employee  of  the 
International  and  not  its  agent  with  respect  to  the 


oTwo  other  issues  embrace  the  same  problem,  viz.:  "(6)  Did 
Hie  Intei-national  eno-age  in  the  acts  and  conduct  alleged  by 
])]aintiff"  and  "(7)  Did  Local  8  engage  in  the  acts  and  conduct 
alleged  by  plaintiff  ?"  (TR  66.) 
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matters  that  occurred  in  The  Dalles.  (TR  704.) 
Similarly  as  to  Gettings,  there  was  evidence  that  he 
was  not  an  agent  with  respect  to  The  Dalles  incidents. 
(TR  700-704.)  The  existence  in  the  record  of  such 
contrary  evidence  as  appellant  is  likely  to  call  to  the 
attention  of  this  Court  will  not  answer  appellant's 
basic  contention :  that  it  was  the  function  of  the  jury, 
not  the  Court,  to  decide  whether  Pineapple  had  estab- 
lished by  a  preponderance  of  the  evidence,  the  exist- 
ence of  an  agency  relationship. 

B.    Appellants'  proposed  instructions  were  consistent  with  the 
theory  that  the  existence  of  agency  was  a  contested  issue. 

Appellants  proposed  instructions  based  upon  the 
pleadings  and  the  evidence  in  this  case  which,  if  given, 
would  have  required  a  jury  finding  on  the  question 
of  agency  relationship.  (Supp.  TR  1484-1488,  Nos. 
9,  28  and  33.)  Upon  the  Court's  failure  to  give  these 
proposed  instructions  appellants'  counsel  specifically 
objected: 

"With  respect  to  the  matter  of  agency,  your 
Honor  stated  categorically  to  the  jury  and  you 
informed  them  that  Meehan,  Gettings,  Schmidt 
and  Bodine  were  agents  of  the  International 
Union.  We  respectfully  take  exception  to  that 
instruction,  and  w^e  say  that  the  evidence  shows 
that  Meehan,  Gettings  and  Schmidt  were  em- 
ployees of  the  International  Union  and  not 
agents,  and  that  the  evidence  shows  that  Bodine 
^  was  an  employee  of  the  Joint  Union-Employer 
f  Committee  and  not  even  an  employee  of  the 
Union.  But,  in  any  case,  whether  any  of  these 
people  were  agents  is  a  question  that  should  go 
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to  the  jury  and  they  should  not  have  been  in- 
structed as  your  Honor  did  that  these  four  named 
persons  were  agents  of  the  International  Union." 
(TR  1462.) 

The  trial  Court  responded  to  this  clear  objection 
by  saying: 

''I  will  have  to  take  a  chance  on  that  one." 
(TR  1462.) 

Hence  there  was  more  than  ample  opportunity  for 
the  Court  to  have  given  proper  instructions  which 
would  have  permitted  the  jury  to  exercise  its  rightful 
function  as  the  finder  of  fact  on  the  vital  agency 
questions  presented. 

C.    The  existence  of  the  agency  relationship  should  have  been 
submitted  to  the  jury. 

Whether  an  agency  relationship  exists  is  a  question 
of  fact  for  the  jury  (Mitton  v.  Granite  State  Fire  Ins. 
Co.,  196  F.  2d  988  [1952] ;  Pacific  Can  Co.  v.  Hughes, 
95  F.  2d  42  [1938] ;  Riverside  Fiber  d  Paper  Co.  v. 
0.  €.  Keckley  Co.,  32  P.  2d  23  [1929];  3  C.J.S., 
Agency,  p.  323,  §330;  2  Am.  Jur.,  Agency,  p.  359, 
§454;  Mechem,  Outlines  of  Agency,  3d  ed.,  §§106, 
223).  The  Supreme  Court  has  indicated  that  no  mat- 
ter how  conclusive  the  evidence,  a  failure  to  permit 
the  jury  to  resolve  the  question  requires  a  reversal 
(United  Brotherhood  of  Carpenters,  etc.  v.  United 
States,  330  U.S.  395  [1947]). 

The  common  law  rules  of  agency  apply  under  the 
Labor  Management  Relations  Act,  as  amended.    The 
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term  ''agent"  as  used  in  §301  of  the  Labor  Manage- 
ment Relations  Act,  as  amended,  61  Stat.  156,  29 
U.S.C.  185,  requires  the  application  of  the  ''ordinary 
law  of  agency""^  {Matter  of  Sunset  Line  &  Twine  Co., 

79  NLRB  1487  [1948] ;  Matter  of  Perry  Norvell  Co., 

80  NLRB  225  [1948] ;  cf.  flatter  of  Colonial  Hard- 
tvood  Flooring  Co.,  Inc.,  84  NLRB  563  [1949]  [in 
which  agency  was  admitted]). 

The  responsibility  of  a  union,  as  principal,  for  dam- 
age resulting  from  sudden  acts  of  violence  engaged 
in  by  its  members  or  members  of  an  affiliate,  is  a  sub- 
ject which  has  resulted  in  important  Supreme  Court 
decisions  (The  Coronado  Cases,  259  U.S.  344  [1922]; 
268  U.S.  295  [1925];  United  Brotherhood  etc.  v. 
United  States,  supra)  ;  in  Congressional  efforts  to 
make  certain  that  such  responsibility  be  not  imposed 
on  mere  speculation  and  surmise  (§6,  Norris- 
LaGuardia  Act,  29  U.S.C.A.  §106)  ;  and  in  decisions 
of  the  National  Labor  Relations  Board  {Matter  of 
Sunset  Line  <&  Twine  Co.,  supra;  Matter  of  Perry 
Norvell  Co.,  siipi^a;  Matter  of  Colonial  Hardwood 
Flooring  Co.,  Inc.,  supra) — all  of  which  indicate  the 
care  needed  in  making  agency  determinations  in  this 
field. 


'The  quoted  phrase  is  from  Senator  Taft's  analysis  of  the  1947 
aniendmpnts.  93  Daily  Cong.  Rec.  700  [June  12,  1947].  The  legis- 
lative debates  and  committee  reports  contain  numerous  other 
statements  to  the  same  effect  by  proponents  of  the  amendments. 
See  Kouse  Conf.  Rept.  No.  510,  80th  Cong.,  1st  Sess.,  36;  93  Cong. 
liec.  [Sen.]  6599  [June  5,  1947]  ;  id.,  7001  [June  12,  1947]. 
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The  determination  of  whether  an  agency  relation- 
ship exists  is  peculiarly  a  question  of  fact  where,  as 
here,  the  scope  of  the  agency  is  unclear.  Thus  a 
person  can  perform  services  for  another  and  become 
his  agent  in  the  performance  of  those  services;  that 
is,  he  may  become  the  other's  agent  as  to  some  acts 
and  not  as  to  others  {Restatement  of  Agency,  §227). 

In  the  instant  case  there  was  not  only  the  question 
whether  certain  named  individuals  were  agents  and 
for  what  acts  but  also,  if  they  or  any  of  them  were 
agents,  whose  agents  they  were.  For  here,  there  w^as 
more  than  one  alleged  principal  involved.  In  this 
posture  of  the  case,  then,  and  wholly  irrespective 
of  the  sufficiency  of  the  evidence,  the  agency  determi- 
nation was  a  fact  question  exclusively  within  the  prov- 
ince of  the  jury  to  determine. 

The  e:ffect  of  the  refusal  to  allow  the  jury  to  de- 
termine whether  an  agency  relationship  in  fact  existed 
and  if  so,  what  it  was  and  whether  Local  8  or  the 
International  or  both,  or  neither,  were  the  principals 
with  respect  to  these  certain  individuals,  was  to  de- 
prive appellants  of  a  jury  trial  on  an  issue  crucial 
to  the  liability  of  the  unions  involved. 

Under  the  instructions  as  given  by  the  Court,  the 
jury  might  have  found  that  it  was  the  acts  of  Bodiue 
which  resulted  in  the  imputed  liability  to  the  Inter- 
national. Yet  Bodine  was  not  even  an  employee  of 
the  International  or  Local  8.  Or  the  jury  might  hav^ 
found  that  it  w^as  the  acts  of  Schmidt,  a  union  em- 
ployee  who   was   in  Hawaii   throughout  the  period 
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herein  involved,  for  which  the  International  was 
liable.  Yet  there  is  no  evidence  that  Schmidt  acted 
in  a  representative  capacity  for  the  International 
with  respect  to  the  incidents  at  The  Dalles.  Liability 
of  the  International  might  have  been  based  on  a 
finding  that  Gettings  was  its  agent,  yet  Gettings  was 
not  present  in  The  Dalles  throughout  the  period  herein 
involved  and  did  not  participate  in  supervising  or 
directing  the  conduct  of  Local  8's  members.  Meehan 
was  the  only  individual  among  those  named  in  the 
Court's  instructions  who  was  present  in  The  Dalles 
and  he  was  the  only  one  of  such  individuals  named 
as  a  defendant.  Whether  he  was  an  agent  of  the 
International,  or  Local  8,  or  neither,  was  most  sharply 
contested  throughout  this  case. 

Under  appellants'  proposed  instructions  and  on 
the  evidence  in  this  record  the  jury  might  have  found 
either  that  none  of  the  individuals  named  were  agents 
of  the  International  or  Local  8  or  that  those  individ- 
uals who  were  found  to  be  agents  did  not  perform 
such  acts  within  the  scope  of  their  employment  or 
with  prior  authorization  or  subsequent  ratification 
of  the  International  or  Local  8  as  would  have  ren- 
dered the  International  or  Local  8  liable. 

But,  under  the  instructions  given,  once  prohibited 
conduct  within  the  scope  of  employment  was  found, 
liability  followed  automatically  even  though  such  con- 
duct was  engaged  in  by  one  like  Bodine  who  was  not 
even  an  employee  of  either  the  International  or  Local 
8.    The   withholding   of   this  vital   question  of  fact 
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from  the  jury,  thus  permitted  the  trial  Court  rather 
than  the  jury  to  determine  liability,  in  violation  of 
all  well-known  concepts  of  agency  and  in  effect  di- 
rected a  verdict  against  both  unions  (United  Brother- 
hood of  Carpenters,  etc.  v.  United  States,  supra). 


II. 

THE  INCONSISTENCY  OF  THE  VERDICT  REQUIRES 
THAT  IT  BE  SET  ASIDE. 

The  verdict  (TR  136)  imposing  liability  on  both 
appellants  (rmions)  but  exonerating  all  individual 
defendants,  is  inconsistent  and  illogical,  and  irrecon- 
cilable with  any  theory  upon  which  this  case  was  tried 
or  presented  to  the  jury.  A  verdict  which  is  incon- 
sistent for  imposing  liability  on  the  principal  while 
exculpating  the  agent,  can  be  the  result  only  of  a 
misapplication  of  the  law  or  a  bias  against  the  prin- 
cipal which  require  a  reversal. 

In  this  case  the  jury  was  correctly  instructed  that 
a  union  is  an  entity  which  can  act  only  through  human 
agents.  (TR  1432.)  In  this  case  plaintiff  claimed  its 
damages  arose  from  a  "twenty  minute"  eruption  of 
violence  participated  in  by  the  individual  defendants. 
(TR  228.)  Therefore  such  union  responsibility  as  is 
alleged  to  exist  must  rest  on  the  conduct  of  the  in- 
dividuals who  allegedly  participated  in  that  violence. 
But  the  verdict  here  exonerating  all  the  individual 
defendants  from  liabilitv  means  that  no  named  in- 
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dividual  engaged  in  any  unlawful  activity.  Thus  the 
verdict  absolved  the  human  agents  from  liability; 
yet  inconsistently  the  jury  found  the  unions  liable. 

This  is  not  a  logical  abstraction,  but  in  this  case 
takes  on  real  substance  since  several  of  the  individual 
defendants  who  were  exculpated — Baker  and  Chris- 
tiansen on  the  one  hand  and  Meehan  on  the  other — 
were  admittedly  officers  or  employees  of  the  union 
defendants  and  were  charged  by  the  Court  to  have 
been  agents.  Clearly  the  exoneration  of  these  people 
raises  serious  questions  as  to  the  legal  validity  of  a 
theory  which  can  hold  their  ''principals"  liable. 

A.    The  liability  of  the  International  and  Local  8  could  only 
derive  from  liability  of  individual  defendants. 

Under  ordinary  rules  of  agency,  as  well  as  under 
the  instructions   given  by  the   Court  below,   it  was 
necessary,  in  order  to  find  the  unions  liable,  to  prove 
that  union  agents  engaged  in  certain  conduct  within 
the    scope    of   their   employment.      (TR   1432-1434.) 
Thus,  since  union  liability  depended  upon,  and  was 
secondary  to,  the  liability  of  the  human  agents,  the 
verdict  herein   of  non-liability  of  any  union  agent 
camiot  be  reconciled  with  liability  of  the  unions. 
u*  *  *  where  employer  and  employee  are  joined 
as  parties  defendant  in  an  action  for  injuries 
inflicted  by  the  employee,   a  verdict  which   ex- 
onerates the  employee  from  liability  for  injuries 
caused  solely  by  the  alleged  negligence  or  mis- 
feasance of  the  employee  requires  also  the  exon- 
eration of  the  employer,  and  although  the  verdict 
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purports  to  hold  the  employer  liable,  it  cannot 
form  the  basis  of  a  judgment  against  the  employer 
but  must  be  set  aside". 

35  Am.  Jur.  962,  Master  and  Servant,  §534. 

See  also: 

Dixie  Ohio  Express  Co.  v.  Posten,  170  F.  2d 
446  (1948); 

King  v.  Stuart  Motor  Co.,  52  F.  Supp.  727 
(1943)  ; 

Portland  Gold  Mining  Co.  v.  Stratton's  Inde- 
pendence, 158  F.  63  (1903)  ; 

16  A.L.B.  2d  969; 

2  Am.  Jur.  361,  Agency  §455; 

53  Am.  Jur.  726,  Trial,  §1049; 

30  Am.  Jur.  977.  Judgment,  §249. 

The  Supreme  Court  said  in  Xew  Orleans  d'  X.  E.  B. 
Co.  V.  Jopes,  142  U.S.  18  (1891)  : 

''It  would  seem  on  general  princip)les  that,  if 
the  party  who  actually  causes  the  injury  is  free 
from  aU  civil  and  criminal  liability  therefor,  his 
employer  must  also  be  entitled  to  a  like  immunity 
*  *  *  if  an  act  of  an  employee  h^  lawful,  and 
one  which  he  is  justified  in  doing,  and  which  casts 
no  personal  responsibility  upon  him,  no  responsi- 
bility attaches  to  the  employer  therefor." 

These  rules,  applied  here,  require  a  reversal  of  the 
judgment  against  appellants. 

It  is  no  answer  to  say  that  liability  might  have  beoii 
established  against  appellant-imions  without  the 
joinder  of  any  individual  defendants.     This  is  not 
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that  case.  Here  the  individual  defendants  upon  whose 
conduct  the  liability  of  the  unions  is  said  to  depend 
were  joined  and  their  liability  was  drawn  into  ques- 
tion and  adjudicated.  And  the  adjudication  was  in 
their  favor  and  consequently  in  favor  of  their  prin- 
cipals.   This  fact  cannot  be  gainsaid. 

B.    Even  if  the  jury  verdict  merely  means  that  it  found  no  "con- 
spiracy", the  verdict  is  inconsistent. 

Nor  is  it  an  answer  to  assert  that  the  liability  of 
the  individuals  was  sought  to  be  established  on  the 
basis  of  a  '' conspiracy  theory"  which  somehow  was 
different  from  the  basis  upon  which  the  unions  were 
sought  to  be  held  liable. 

One  of  the  issues  set  forth  in  the  pretrial  order 
was  whether 

u*  *  *  -(-jjgj.g  [was]  any  conspiracy  to  injure  the 
plaintiff  in  its  business,  as  alleged,  which  said 
conspiracy  was  participated  in  by  the  defendant 
International,  the  defendant  Local,  the  defendant, 
individuals  or  any  of  them"    (TR  68.) 

The  Court  instructed  that  the  jury  might  find  a  con- 
spiracy between  Local  8  and  the  International  through 
their  officers,  agents  and  members  (TR  1434)  and  a 
conspiracy  between  ''the  individual  defendants  among 
themselves  or  together  with  the  Defendants  Inter- 
national and  Local  8,  or  either  of  the  unions  *  *  * 
(TR  1436-1437.) 

It  is  impossible  to  determine  with  certainty  whether 
or  not  the  jury  found  Local  and  International  liable 
because  of  an  alleged  "conspiracy"  or  because  of  a 
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claimed  Taft-Hartley  violation.^  As  to  the  con- 
spiracy, clearly  the  verdict  as  to  the  individual  de- 
fendants exonerated  them  from  liability  for  such  a 
"conspiracy";  and  since  the  unions  could  only  so 
conspire  through  their  human  agents,  officers  and 
members,  it  must  be  that  the  jury  verdict  absolving 
the  individuals  from  liability  as  conspirators  means 
that  the  jury  found  that  Local  and  International  did 
not  so  conspire. 

Upon  the  basis  of  the  same  damage  alleged  to  have 
arisen  from  the  same  conduct  by  the  same  individuals 
at  the  same  time  and  place®  as  grounded  the  cause 
of  action  purportedly  stated  under  the  Labor  Man- 
agement Relations  Act,  plaintiff  sought  to  erect  an 
additional  common  law  liability  upon  the  individual 
defendants  by  adding  a  charge  of  ''conspiracy".  But 
although  the  Court  below  treated  the  ''conspiracy" 
allegation  as  though  it  created  a  separate  ground  of 
liability  (TR  1435;^°  Curto  v.  International  Long- 
shoremen's and  Warehousemen's  Union,  107  F.  Supp. 
805,  812  [1952]),  the  "conspiracy"  allegation  added 
nothing  of  distinguishable  legal  or  factual  substance 
to  plaintiff's  statutory  claim  for  relief. 


^That  the  jury  was  improperly  charged  on  the  latter  score,  and 
that  a  verdict  based  on  this  theory  is  not  sustainable,  is  discussed, 
mfra. 

"Plaintiff's  counsel  admitted  that  the  same  facts  and  the  same 
witnesses  were  involved.  (TR  228.) 

^''Although  appellants  deny  that  a  common  law  liability  could 
have  been  stated  against  the  individual  defendants  in  view  of  the 
])i-eem]ition  of  the  field  by  federal  legislation,  so  far  as  the  jury 
was  instructed,  a  verdict  imposing  liability  on  the  individuals 
could  have  been  returned. 


The  Court  instructed  the  jury  with  regard  to  the 
alleged  "conspiracy"  that  "It  is  sufficient  if  the  evi- 
dence shows  a  concert  of  action  between  two  or  more 
persons  to  accomplish  an  unlawful  purpose".  (RT 
1438.)  Such  an  instruction  accords  with  the  distinc- 
tion regularly  made  between  civil  and  criminal  con- 
spiracy, namely,  that  in  civil  conspiracy  the  agreement 
or  combination  does  not  receive  the  stress  that  it  does 
in  criminal  conspiracy. 

"The  gist  of  the  civil  action  for  conspiracy  is 
the  act  or  acts  committed  in  pursuance  thereof — 
the  damage — not  the  conspiracy  or  combination. 
The  combination  may  be  of  no  consequence  ex- 
cept as  bearing  upon  rules  of  evidence  or  the 
persons  liable". 

11  Am.  J'ur.  577,  Conspiracy,  §45. 

See  also: 

Brictson  v.  Woodrough,  164  F.  2d  107  (1947)  ; 
Connolly  v.  Gishwiller,  162  F.  2d  428  (1947)  ; 
Calcutt  V.  Gerig,  271  F.  220  (1921). 

Under  these  instructions,  the  jury  could  have  im- 
posed liability  upon  an  individual  defendant  merely 
on  proof  that  there  was  a  "concert  of  action"  to  ac- 
complish the  alleged  unlawful  purpose  between  such 
defendant  and  any  other  individual  or  individuals  or 
between  such  defendant  and  Local  8  or  the  Inter- 
national or  both.  Thus,  the  jury  verdict  necessarily 
established  that  none  of  the  individual  defendants 
engaged  in  a  "concert  of  action"  with  any  other  in- 
dividual or  with  Local  8  or  the  International. 
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Hence,  the  verdict  of  liability  here  as  to  Local  8 
and  the  International,  resting  as  it  must  upon  a  find- 
ing of  unlawful  acts  performed  by  one  or  more  in- 
di\4dual  defendants  who  stood  in  an  agency  relation- 
ship with  either  or  both  unions,  cannot  be  reconciled 
with  the  verdict  which  exonerates  every  such  individ- 
uiil  defendant  from  liability  for  a  "concert  of  action" 
to  accomplish  the  same  unlawful  acts.  For  under  the 
pleadings,  the  evidence  and  the  instructions,  a  ''con- 
cert of  action"  necessarily  embraced  the  existence  of 
an  agency  relationship  and  acts  by  agents  within  the 
scope  of  their  employment  to  achieve  an  unlawful 
purpose.  The  failure  to  find  such  a  ''concert  of  ac- 
tion" requires  a  rejection  of  the  finding  that  the  prin- 
cipals were  liable. 

In  view  of  the  manner  in  which  this  case  was  pre- 
sented to  the  jury  by  both  Pineapple  and  the  Court 
below,  the  verdict  finding  no  liability  for  a  "concert  of 
action"  to  accomplish  the  unlawful  purpose  between 
any  individuals  or  between  any  individual  and  the 
unions — especially  in  the  case  of  Meehan  whom  the 
Court  held  to  be  an  "agent"  of  both  unions  and  who 
was  the  most  active  "agent"  in  relation  to  the  occur- 
rences at  The  Dalles — is  illogical  and  contradictory 
and  cannot  be  squared  with  a  finding  of  agency  or 
activity  within  the  scope  of  agency  so  as  to  justify 
liability  of  the  union  principals. 

Hence,  although  distinctions  may  be,  and  under- 
standably will  be  attempted  to  be,  made  between  an 
agency  relationship  and  a  civil  conspiracy  in  general, 
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in  this  case  the  unions  conld  not  be  held  liable  for 
acts  of  individuals  while  at  the  same  time  each  and 
every  indi\ddiial  v^as  absolved  from  liability  for  a 
''concert  of  action"  relating  to  the  same  acts. 

It  is  notorious  that  "it  is  not  uncommon  for  juries, 
activated  by  sympathy,  bias,  or  mistake  to  return  a 
verdict  holding  the  master  liable  but  exonerating  the 
servant"  (16  A.L.R.  2d  969).  Whether  the  verdict 
in  this  case  resulted  from  mistake  or  misapprehen- 
sion of  the  law,  or  a  bias  against  the  unions  involved, 
or  from  a  sympathy  toward  the  individual  defend- 
ants— it  must  in  any  event  be  set  aside.  It  is  just  not 
sustainable  as  a  matter  of  law. 

It  is  to  be  noted  that  early  in  these  proceedings 
appellants  moved  that  the  personal  injury  suits 
(supra,  n.  2)  be  severed  from  the  suit  brought  by 
Pineapple  because  of  the  inherent  danger  of  pas- 
sion and  prejudice  present  in  the  former  actions. 
(TR  226.)  Although  this  point  is  dealt  with  later 
in  this  brief  in  connection  with  the  matter  of  exces- 
sive damages,  it  is  not  entirely  without  relevance 
here  that  the  Court  in  denying  appellants'  request  for 
severance  (TR  227)  helped  to  create  a  situation  in 
which  an  inconsistent  verdict  based  upon  precisely 
the  bias,  prejudice  and  sympathy  or  mistake  was 
possible. 

Whatever  the  reason,  one  cannot  rationally  excul- 
pate an  agent  while  holding  his  master.  The  verdict 
must  therefore  be  set  aside. 
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III. 

THERE  WAS  NO  VIOLATION  OF  SECTION  303(a) 
OF  THE  TAFT-HARTLEY  ACT. 

A.    Section  303(a)  of  the  Taft-Hartley  Act  condemns  only  sec- 
ondary— not  primary — activity. 

Section  303(a)  of  the  Labor  Management  Relations 
Act  of  1947,  supra,  reads  in  relevant  part  as  follows: 
''It  shall  be  unlawful  *  *  *  in  an  industry  or 
activity  affecting  commerce,  for  any  labor  organi- 
zation to  engage  in,  or  to  induce  or  encourage 
the  employees  of  any  employer  to  engage  in,  a 
strike  or  a  concerted  refusal  in  the  course  of 
their  employment  to  use,  manufacture,  process, 
transport,  or  otherwise  handle  or  work  on  any 
goods,  articles,  materials,  or  commodities  or  to 
perform  any  services,  where  an  object  thereof 
is — 

"(a)  forcing  or  requiring  *  *  *  any  employer 
or  other  person  *  *  *  to  cease  doing  business  with 
any  other  person.  "^^ 

1.     Section  303(a)  has  been  so  construed  consistently. 

The  Courts  and  the  Labor  Board  have  uniformly 
interpreted  this  section  as  a  ban  only  upon  secondary 
activity.  NLRB  v.  Denver  Building  cO  Construction 
Trades  Council,  341  U.S.  675 ;  NLRB  v.  International 
Rice  Milling  Co.,  341  U.S.  665;  International  Brother- 
Jiood  of  Electrical  Workers  v.  NLRB,  341  U.S.  694; 


^'The  following  language  of  subsection  (a)  is  omitted  from  the 
r.bove  (iuutatiou  because  it  was  not  made  the  basis  of  the  Court's 
charge  (TR  1424-6)  and  is  not  deemed  significant  herein:  "to 
cease  using,  selling,  handling,  transporting,  or  otherwise  dealing 
in  the  products  of  any  other  producer,  processor,  or  manufac- 
turer, or". 
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Douds  V.  Sheet  Metal  Workers  International  Associa- 
tion, 101  F.  Supp.  273;  Oil  Workers  International 
Union  and  Pure  Oil  Co.,  84  NLRB  315. 

The  Supreme  Court  explored  the  Congressional  his- 
tory of  Section  158(a) — the  unfair  labor  practice  sec- 
tion of  the  Taft-Hartley  Act,  the  language  of  which, 
so  far  as  relevant,  is  identical  with  that  contained 
in  Section  303(a) — and  said,  in  the  Denver  Construc- 
tion case,  supra,  at  page  686 : 

''While  §8(b)(4)  does  not  expressly  mention 
'primary'  or  'secondary'  disputes,  strikes  or  boy- 
cotts, that  section  is  often  referred  to  in  the  Act's 
legislative  history  as  one  of  the  Act's  'secondary 
boycott  sections'.  The  other  is  §303  *  *  *  which 
uses  the  same  language  in  defining  the  basis  for 
private  actions  for  damages  caused  by  these  pro- 
scribed activities/' 

In  the  companion  International  Brotherhood  of  Elec- 
trical Workers  case,  supra,  at  page  705,  the  Supreme 
Court  said :  ' '  The  substantive  evil  condemned  by  Con- 
gress in  8(b)(4)  is  the  secondary  boycott  *  *  *"  In 
construing  this  provision,  the  Labor  Board  has  found 
that  it  was  "clear  from  legislative  history  that  [the 
section]  *  *  *  was  aimed  at  secondary  and  not  pri- 
mary action."  Pu^^e  Oil  Co.^  supra. 

2.    Such  a  construction  was  necessary. 

It  was  necessary  for  the  Courts  and  the  Labor 
Board  to  confine  Sections  158(a)  and  303(a)  to  sec- 
ondary activity  for  ''*  *  *  read  literally,  8(b)(4)(A) 
would    invalidate   most   picketing."     Comment,    The 
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Impact    of   the    Taft-Hartley    Act    on    the   Building 
and  Construction  Industry,  60  Yale  L.  J.  684  (1951). 
It  is  difficult  to  conceive  of  any  picket  line  established 
during  the  course  of  any  labor  dispute  which  does  not 
have  as  one  of  its  objectives  the  interruption  of  busi- 
ness between  the  employer  at  the  picketed  premises 
and  some  other  employer  or  person.    A  cessation  of 
business  is  usually  the  desired  effect  of  any  strike, 
and  a  picket  line  traditionally  is  the  means  to  achieve 
such  an  effect.   As  the  Supreme  Court  said  in  NLRB 
V.  International  Rice  Milling  Co.,  341  U.S.  665,  672-3: 
"That  Congress  did  not  seek,  by  §8 (b)(4)  to 
interfere  with  the  ordinary  strike  has  been  indi- 
cated recently  by  this  Court.   This  is  emphasized 
in  §13  as  follows:    'Nothing  in  the  Act,  except 
as  specifically  provided  for  herein,  shall  be  con- 
strued so  as  either  to  interfere  with  or  impede 
or  diminish  in  any  way  the  right  to  strike,  or 
to  affect  the  limitations  or  qualifications  on  that 
right.'   61  Stat.  151,  29  U.S.C.  (Supp.  Ill)  §163, 
29  U.S.C.A.  §163. 

"By  §13,  Congress  has  made  it  clear  that 
§8 (b)(4),  and  all  other  parts  of  the  Act  which 
otherwise  might  be  read  so  as  to  interfere  with, 
impede  or  diminish  the  union's  traditional  right 
to  strike,  may  be  so  read  only  if  such  interfer- 
ence, imi:)ediment  or  diminution  is  'specifically 
provided  for'  in  the  Act." 

3.    Section  303(a)  prohibits  the  secondary  boycott  as  it  was  formerly 
known. 

Section  303(a)  merely  reinstates  the  secondary  boy- 
cott law  as  it  existed  prior  to  the  passage  of  the 
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Norris-LaGuardia  Act.  29  U.S.C.A.  §101  et  seq.  Sen- 
ator Taft,  who  was  the  sponsor  of  the  bill  in  the 
Senate  and  was  the  Chairman  of  the  Senate  Com- 
mittee on  Labor  and  Public  Welfare  in  charge  of  the 
bill,  said,  in  discussing  this  section: 

(<*  *  *  ^j^(jgp  ^j^e  provisions  of  the  Norris-La- 
Guardia Act,  it  became  impossible  to  stop  a  sec- 
ondary boycott  or  any  other  kind  of  a  strike,  no 
matter  how  unlawful  it  may  have  been  at  common 
law.  All  this  provision  of  the  bill  does  is  to  re- 
verse the  effect  of  the  law  as  to  secondary  boy- 
cotts." (93  Cong.  Rec.  4198.) 

In  a  recent,  well-reasoned  opinion  it  was  said 

''*  *  *  the  purpose  of  this  provision  of  the  Taft- 
Hartley  Act  was  to  outlaw  the  'secondary'  boy- 
cott, as  constituting  an  unfair  labor  practice. 
Having  then  reached  the  conclusion  that  the  un- 
fair practice  described  in  this  section  was  that 
known  under  the  common  law  as  a  secondary 
boycott,  the  trend  of  the  decisions  was  to  deter- 
mine what  a  secondary  boycott  is."  (Doiids  v. 
Sheet  Metal  Workers  International  Association, 
101  F.  Supp.  273,  276.) 

B.    Determining  whether  a  secondary  boycott  exists  is  a  complex 
question  of  law  and  fact. 

What  fact  situations  fall  within  the  ban  of  Section 
303(a)  is  not  free  from  doubt.  It  has  been  observed 
that  "Probably  no  other  provision  of  the  LMRA  is 
as  difficult  to  understand  as  Section  8(b)(4)(a)." 
Note,  Developments  in  the  Law — The  Taft-Hartley 
Act,  64  Harv.  L.  Rev.  781,  798  (1951).   The  Supreme 
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Court  has  said  that  ''*  *  *  each  case  must  be  consid- 
ered in  the  light  of  its  surrounding  circumstances 
*  *  *"  NLRB  V.  International  Rice  Milling  Co.,  314 
U.S.  665,  670. 

1.    Clear  definitions  are  available. 

Judge  Learned  Hand  authoritatively  defined  a  sec- 
ondary boycott  in  International  Brotherhood  of  Elec- 
trical Workers  v.  NLRB,  181  F.  2d  34,  37,  affirmed 
341  U.S.  694,  in  the  following  language : 

''The  gravamen  of  a  secondaiy  boycott  is  that  its 
sanctions  bear,  not  upon  the  employer  who  alone 
is  a  party  to  the  dispute,  but  upon  some  third 
party  who  has  no  concern  in  it.  Its  aim  is  to 
compel  him  to  stop  business  with  the  employer 
in  the  hope  that  this  will  induce  the  employer 
to  give  in  to  his  employees'  demands." 

A  secondary  boycott  has  been  said  to  exist 

u*  *  *  when  a  labor  organization  having  a  labor 
dispute  with  employer  A  induces  or  encourages 
employees  of  employer  B,  with  whom  the  union 
has  no  dispute,  to  refuse  to  handle  goods  or  per- 
form services  for  employer  B,  with  the  object  of 
causing  B  to  cease  to  do  business  with  A,  the 
employer  with  whom  the  imion  is  involved  in 
a  labor  dispute.  In  other  words  Avhat  is  pro- 
hibited is  any  attempt  to  bring  pressure  to  bear 
on  'secondary'  employers  who  are  neutral  in  the 
labor  dispute  for  the  purpose  of  effecting,  by  such 
measures,  ultimate  pressure  upon  the  'primary' 
employer."  Dottds  v.  Sheet  Metal  Workers  Inter- 
national Association,  101  F.  Supp.  273,  277. 
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2.  There  must  be  a  primary  labor  dispute. 

By  definition,  at  least,  a  secondary  boycott  thus 
requires  the  existence  of  a  primary  employer,  a  sec- 
ondary employer  and  a  labor  dispute  between  a  union 
and  the  primary  employer.  Appellants  are  unaware  of 
a  secondary  boycott  case  which  does  not  include  each 
of  these  elements.  As  the  Court  said  in  the  Sheet 
Metal  Workers  case,  supra,  at  278 : 

''Implicit  in  the  idea  of  a  secondary  boycott  is 
the  fact  that  there  is  a  labor  dispute  between 
a  labor  organization  and  an  employer,  and  that 
the  boycott  charged  is  directed  against  another 
employer  who  is  neutral  to  the  dispute." 

In  rationalizing  the  latest  Supreme  Court  cases  which 
carefully  examined  the  secondary  boycott  language  of 
the  Taft-Hartley  Act,  the  Court  there  continued: 

''In  cases  recently  decided  by  the  Supreme 
Court,  reported  in  341  U.S.,  71  S.  Ct.,  referred  to 
above,  the  facts  in  each  case  disclose  the  existence 
of  a  labor  dispute  between  the  labor  organization 
involved  and  the  employer  with  whom  another 
employer  is  forced  to  cease  doing  business  because 
of  a  'boycott'  directed  against  the  second  em- 
ployer by  the  labor  organization.  In  each  case, 
the  second  employer  against  whom  the  'boycott' 
was  directed  was  regarded  by  the  Court  as  a  neu- 
tral in  the  dispute  considered  to  be  the  cause  of 
the  practices  of  the  union  found  to  be  contrary 
to  law."  Ihid. 

3.  Violence  is  immaterial. 

It  is  of  no  significance  in  determining  whether  a 
secondary  boycott  exists  that  there  has  been  picket 
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line  violence.  Thus,  as  the  Supreme  Court  said  in 
NLRB  V.  International  Bice  Milling  Co.,  341  U.S. 
665,  672: 

"The  substitution  of  violent  coercion  in  place 
of  peaceful  persuasion  would  not  in  itself  bring 
the  complained-of  conduct  into  conflict  with 
§8(b)(4).  It  is  the  object  of  union  encourage- 
ment that  is  proscribed  by  that  section,  rather 
than  the  means  adopted  to  make  it  felt." 

In  Bonds  V.  Metropolitan  Federation,  75  F.  Supp. 
672,  the  Court,  found  primary  rather  than  secondary 
activity  despite  picket  line  violence.  Cf.  International 
Union  of  Auto  Workers  v.  Wisconsin  Employment 
Relations  Board,  336  U.S.  245,  253. 

4.    Complexities  lead  to  conflict,  or  at  least  to  a  lack  of  uniformity, 
between  the  Courts  and  the  Labor  Board. 

The  complex  legal  and  factual  questions  involved 
in  many  secondary  boycott  situations  are  further  ag- 
gravated by  the  fact  that  both  the  Courts  and  the 
National  Labor  Relations  Board  afford  remedies  un- 
der identical  statutory  language.  See  e.g.  ILWIJ  v. 
Juneau  Spruce  Corp.,  342  U.S.  237.  Compare  United 
Brick  &  Clay  Workers  v.  Beena  Artware,  198  F.  2d 
637,  with  NLRB  v.  Beena  Artivare,  198  F.  2d  645,  in 
which  on  the  same  facts  the  Court  upheld  a  jury 
award  to  Deena  in  the  former,  and  upheld  the  Labor 
Board's  dismissal  of  a  complaint  for  a  cease  and 
desist  order  in  the  latter. 

Especially  with  respect  to  the  secondary  boycott 
provisions  of  the  Taft-Hartley  Act  does  one  find  the 


dichotomy  between  the  judicial  process  and  the  ad- 
ministrative process  in  the  field  of  industrial  rela- 
tions. A  Court  is  challenged  to  make  a  complete  and 
systematic  investigation  of  the  issues  involved  in  the 
particular  dispute  in  order  to  apply  the  secondary 
boycott  provisions  as  uniformly,  precisely  and  effi- 
ciently as  the  Labor  Board — organized,  equipped  and 
staffed  as  it  is  with  trained  and  experienced  experts. 
See  Millis  and  Brown,  '^From  the  Wagner  Act  to 
Taft-Hartley'%  Chicago  (1950),  p.  75;  Final  Report, 
Attorney  General's  Committee  on  Administrative 
Procedure,  Washington,  D.  C.  (1941),  pp.  11-17; 
Chang,  Secondary  Pressures  Under  the  Taft-Hartley 
Act,  12  Lawyers  Guild  Review  55,  64  (1953). 

It  is  submitted  that  the  Court  below  was  so  over- 
whelmed by  the  legal  and  factual  complexities  in- 
volved in  this  case  as  well  as  the  violence  shown  that 
it  did  not  correctly  apply  the  foregoing  principles. 
The  balance  of  this  argument  will  demonstrate  the 
most  serious  errors. 

C.    There  was  primary  activity  at  The  Dalles. 

1.    There  was  uncontradicted  evidence  of  a  labor  dispute  with  the  Port 
of  The  Dalles. 

Both  Local  8  and  the  International  had  jurisdiction 
over  unloading  operations  at  Oregan  wharf  facilities. 
There  was  evidence  that  Local  8  had  performed  un- 
loading services  at  The  Dalles  prior  to  the  incidents 
herein  involved.  (TR  766.)  There  was  evidence  of 
efforts  to  negotiate  with  the  Port  Commission  of  The 
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Dalles  for  the  unloading  of  the  pineapple  barge.^- 
(TR  766,  877,  900.)  There  was  evidence  that  Local  8 
feared  the  economic  effect  of  the  use  by  the  Port 
of  The  Dalles  of  nonunion  employees  to  unload  the 
barge  under  substandard  conditions.  (TR  806,  807, 
838,  900,  902,  1240,  1285-1286,  1365.)  In  response  to 
a  question  put  by  appellee's  counsel  as  to  the  reason 
for  the  x)icketing  at  The  Dalles,  Matt  Meehan  said: 

''For  the  reason  that  our  wage  structure  and 
our  hours  of  employment,  conditions  of  labor, 
were  being  endangered;  that  the  work  was  being 
carried  on  by  members  of  other  organizations, 
and  we  had  contracts  for  that  work  in  every  port 
on  the  Pacific  Coast.  We  were  picketing  because 
they  were  working  the  men  8  hours  a  day  for 
a  dollar  and  a  half  an  hour,  when  our  wage  scale 
was  $1.82  and  time  and  a  half  after  6  hours.  We 
were  picketing  because,  too,  we  have  a  2100- 
pound  load  limit  in  our  contract,  and  these  people 
were  unloading  as  much  as  they  could  reach  up 
and  pile  the  cases  on.  They  were  breaking  dovTn 
our  conditions."  (TR  806.) 

Appellants'  evidence  of  primary  activity  directed 
against  the  Port  of  The  Dalles  was  wholly  uncontra- 
dicted. 

The  Court  below  erred  in  concluding  that  there  was 
no  primary  labor  dispute  involving  the  Port  of  The 
Dalles. 


i^Since  the  Port  of  The  Dalles  is  not  an  "employer",  picketing 
aetivity  against  it  to  achieve  union  conditions  does  not  violate  any 
provision  of  the  Taft-Hartley  Act. 
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2.    There   was   uncontradicted    evidence    of   primary   activity   against 
Hawaiian  Pineapple. 

Longshore  agreements  are  frequently  made  with 
shipowners  who  have  their  own  stevedores.  At  The 
Dalles  it  wasn't  clear  whose  employees  the  stevedores 
would  be.  Local  8  was  concerned  with  the  persons 
who  would  unload  the  barge  and  the  conditions  under 
which  they  would  work,  irrespective  of  whether  such 
persons  were  employees  of  the  Port  of  The  Dalles 
or  of  Pineapple.  (TR  1285-1286.)  Therefore,  to  the 
extent  that  the  stevedoring  was  to  be  done  by  Pine- 
apple's employees,  primary  picketing  activity  was 
conducted  against  Pineapple. 

Furthermore,  as  will  be  shown  below,  appellants 
were  prepared  to  show  a  unity  of  interest  between 
Pineapple  and  the  Hawaiian  longshore  employers 
if  Pineapple  sought  to  picture  those  employers  as 
the  primary  employer  and  Pineapple  as  a  neutral 
secondary  employer.  As  the  case  proceeded,  however, 
it  became  clear  that  neither  appellee  nor  the  Court  did 
anything  more  with  this  theory  than  permit  it  to 
obscure  the  actual  charge  and  the  proof. 

The  Court  below  erred  in  concluding  that  there  was 
no  primary  labor  dispute  involving  Pineapple. 

D.    The  Court  below  erroneously  gave  no  effect  to  the  primary 
activity. 

1.    As  to  The  Dalles. 

The  Court  below  instructed  the  jury  that  it  might 
consider  whether  conversations  between  certain  long- 
shoremen and  Pineapple's  truck  drivers  were  for  the 
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purpose  of  inducing  said  employees  to  take  concerted 
action  to  refuse  to  perform  services  for  Pineapple 
and  whether  the  object  of  such  inducement  was  to 
force  any  person  to  cease  dealing  with  Pineapple. 
The  Court  further  instructed  that  it  might  find  such 
conduct  illegal  even  if  the  drivers  were  told  'Hhat 
the  Port  of  The  Dalles  was  threatening  the  working 
conditions  and  wages  of  the  Portland  longshoremen 
*  *  *"  (TR  1427.)  "'' 

The  ^dce  in  this  instruction  is  that  if,  as  appellants 
contend,  there  was  primary  activity  against  the  Port 
of  The  Dalles,  the  conversations  with  the  truck  drivers 
were  privileged.  NLRB  v.  International  Rice  Milling 
Co.,  341  U.S.  665. 

But  the  Court  below  did  not  find  it  necessary  to  de- 
termine whether  there  was  a  primary  labor  dispute 
involving  the  Port  of  The  Dalles.  Instead,  it  merely 
instructed  "That  the  Port  of  The  Dalles  is  not  'an 
employer'  or  'other  person'."  (TR  1424.)  Although 
this  instruction  is  correct,  it  did  not  require  that  the 
primary  dispute  with  The  Dalles  be  read  out  of  the 
case  for  all  purposes. 

The  Court  also  instructed  the  jury  that: 

"If  you  find  that  neither  of  the  defendant 
unions  induced  or  encouraged  the  employees  of 
an  employer,  as  plaintiff  claims,  or  that  such 
inducement  or  encouragement  was  solely  for  the 
purpose  of  concerted  activity  on  account  of  wages, 
hours  or  conditions  of  employment,  as  the  defend- 
ants claim,  or  to  obtain  jobs  for  themselves,  then 
your  verdict  should  be  for  all  of  the  defendants." 
(TR  1429.) 
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Clearly,  if  the  activity  directed  against  the  Port 
of  The  Dalles  was  primary  activity,  the  emphasis 
resulting  from  the  use  of  the  word  ''solely"  imposed 
too  heavy  a  burden  upon  appellants.  Under  this  in- 
struction, the  Court  blurred  the  distinction  between 
secondary  activity  with  a  secondary  object  and  pri- 
mary activity  with  a  secondary  effect. 

Open  to  the  same  objections  as  are  stated  above,  is 
the  instruction  of  the  Court  that : 

''If  you  find  one  of  the  objects  of  any  induce- 
ment or  encouragement  was  to  force  any  person 
to  cease  doing  business  with  any  other  persons 
it  would  make  no  difference  that  the  International 
or  Local  8  or  the  persons  whom  you  find,  if  you 
do,  were  inducing  or  encouraging,  had  other  ob- 
jects therein,  such  as  conducting  a  strike  on 
account  of  wages,  hours  or  conditions  of  employ- 
ment of  employees  of  the  Port  of  The  Dalles,  or 
such  as  forcing  or  requiring  the  Port  of  The 
Dalles  to  assign  the  particular  work  of  unloading 
the  barge  to  employes  of  Local  8  rather  than 
to  employes  in  another  class.  In  other  words, 
the  forcing  of  a  person  to  cease  doing  business 
with  another  person,  if  that  be  one  of  the  objects 
of  the  inducement  or  encouragement,  would  be 
sufficient,  even  though  there  might  be  other  legit- 
imate objects  in  mind. 

"Even  if  any  acts  done  or  performed  by  any 
defendant  union  Vs^ere  for  the  purpose  of  achiev- 
ing legitimate  ends  of  collective  bargaining  and 
the  legitimate  ends  and  purposes  of  trade  union- 
ism, such  as  the  prevention  of  the  breaking  down 
of  wages  and  working  conditions  of  Local  8,  still, 
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if  a  defendant  union  or  two  or  more  defendant 
unions  in  concert  induced  or  encouraged  employes 
of  any  employer,  in  restraint  of  trade  and  com- 
merce, as  above  described,  but  another  object 
thereof  was  to  force  any  person  to  cease  dealing 
with  Hawaiian  Pineapple  Company,  then  the 
plaintiff  should  prevail  on  that  issue."  (TR 
1430.) 

This  instruction  cannot  be  squared  with  NLRB  v. 
International  Rice  Milling  Co.^  341  U.S.  665,  or  with 
the  Court's  explanation  of  that  case  in  NLRB  v. 
Denver  Building  and  Construction  Trades  Council, 
341  U.S.  675.  In  the  latter  case  the  Court  said  (at 
687-8)  that  in  the  International  Rice  Milling  case,  the 
imion  ^'did  not  engage  in  a  strike"  against  the  ''neu- 
tral" (herein  also  there  was  no  strike  against  any 
"neutral");  and  that  the  union  "did  not  encourage 
concerted  action"  by  the  "neutral's"  employees 
(herein,  as  will  be  shown  below,  the  Court's  instruc- 
tions provided  no  guidance  to  the  jury  in  distinguish- 
ing between  action  which  is  "concerted"  and  that 
which  is  not  "concerted"). 

Each  of  the  foregoing  instructions,  and,  all  of  them 
when  read  together,  disclose  an  erroneous  failure  to 
consider  whether  a  labor  dispute  existed  between  the 
unions  and  the  Port  of  The  Dalles,  and  if  so,  what  | 
effect  such  dispute,  in  the  light  of  recent  Supreme 
Court  decisions,  particularly  the  International  Rice 
Milling  case,  supra,  should  have  been  given  in  the 
conduct  of  the  trial  and  in  the  applicable  instructions. 
If  the  secondary  boycott  provisions  of  the  Taft-Hart- 
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ley  provisions  are  difficult  for  the  Courts  and  the 
Labor  Board  fully  to  understand  and  apply,  it  would 
seem  unlikely  that  a  jury,  impassioned  by  the  trial 
at  the  same  time  of  two  assault  cases  with  evidence 
of  violent  injury  to  persons  and  property,  would  fare 
better  under  vague,  general  and  legally  inaccurate 
instructions  which  blur  several  crucial  distinctions 
in  the  field. 

2.    As  to  Hawaiian  Pineapple. 

Plaintiff  below  alleged,  in  its  first  amended  com- 
plaint (TR  30)  the  existence  of  a  labor  dispute  be- 
tween International  and  its  Hawaiian  Local  and  the 
Waterfront  Employers  Association  of  Honolulu.  (TR 
32.)^^ 

Appellants  contended  that  Pineapple  was  a  wholly 
owned  subsidiary  and  alter  ego  of  certain  members 
of  the  Waterfront  Employers  Association  (TR  63) 
and,  accordingly,  there  was  posed  in  the  pretrial  order 
(TR  50)  as  one  of  the  issues  the  question  whether: 
"*  *  *  the  Hawaiian  Pineapple  Company  [was]  a 
subsidiary  of  Castle  &  Cooke  or  any  other  member 
of  the  Big  Five  and,  therefore,  the  strike  as  alleged, 
if  any,  [was]  a  primary  strike  within  the  meaning 
of  the  Taft-Hartley  Law?"  (TR  67). 


i^The  first  amended  complaint  embraced  a  conspiracy  charge. 
The  original  complaint  did  not  allege  the  existence  of  a  labor 
dispute  in  Hawaii.  Technically,  therefore,  it  would  seem  that  the 
Hawaiian  labor  dispute  can  be  no  part  of  the  alleged  violation  of 
Section  303(a).  Without  conceding  this  point,  appellants  herein 
treat  the  Hawaiian  labor  dispute  allegation  as  though  it  had 
relevance  to  the  asserted  violation  of  Section  303(a). 
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In  order  to  meet  the  issue  thus  raised  appellants 
consistently  contended  throughout  these  proceedings 
that  Pineapple  had  such  an  identity  with  the  Hawaiian 
employers  with  whom  International  and  the  Hawai- 
ian Local  were  engaged  in  a  dispute  that  any  activity 
by  International  directed  against  Pineapple  at  The 
Dalles  was  primary  activity.  Thus  appellants  intro- 
duced evidence  relevant  to  this  contention  (TR  537, 
541,  1072)  ;  made  an  offer  of  proof  thereupon  which 
was  rejected  by  the  Court  (TR  1177)  (See  Ciirto  v. 
I.L.WJJ.,  107  F.  Supp.  805,  815)  ;  requested  an  in- 
struction embodying  the  gist  of  this  contention  (TR 
1486) ;  and  objected  to  the  Court's  refusal  to  give 
an  instruction  to  the  jury  bearing  upon  this  theory 
(TR  1453). 

As  appellants'  counsel  put  it  in  excepting  to  the 
Court's  instructions; 

<;*  *  *  tjiere  is  evidence  from  which  the  jury 
could  find  that  this  was  a  primary  boycott  against 
a  corporation  which  was  so  intimately  comiected 
with  those  that  were  involved  in  the  strike  in 
Hawaii  that  the  jury  would  have  a  right  to  find 
that  this  was  a  primary  boycott.  And  since  there 
is  such  evidence  we  think  we  are  entitled  to  an 
instruction  expressing  our  theory  of  the  case 
so  that  the  jury  would  have  an  opportunity  to 
choose  that  theory  if  they  so  found  from  the 
evidence."  (TR  1453.) 

To  this  the  Court  responded : 

"I  don't  think  that  we  are  here  to  try  out  the 
economy  of  Hawaii.    So  far  as  I  am  concerned 
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I  am  not  going  to  import  any  Hawaiian  labor 
troubles  into  the  United  States.  This,  I  think,  is 
an  attempt  to  import  both  problems  into  this 
Court.  There  is  no  evidence  in  this  record  of 
the  supposed  domination. ^^  It  may  have  been 
error  to  exclude  it  but  I  don't  think  it  was.  There 
is  no  evidence  in  the  record,  so  it  is  not  a  proper 
question  to  go  to  the  jury.  In  the  second  place 
there  is  no  evidence  in  this  record  that  there  was 
any  strike  which  involved  the  Hawaiian  Pine- 
apple Company.^^  In  the  third  place,  there  is  no 
direct  evidence  in  this  case  of  any  lawful  strike 
with  which  this  particular  picket  sent  over  here 
was  concerned.  "^^ 

Prior  to  making  the   offer   of  proof,   appellants' 
counsel  said: 

"And  thus  we  expect  to  show  that  actually  Castle 
&  Cooke,  being  one  of  the  firms  against  whom 
this  strike  was  directed  in  the  Islands  that  they 
in  turn,  through  their  stock  directorates  and 
through  their  stock  ownership,  control  the  Hawai- 
ian Pineapple  Corporation,  so  that  they  are 
actually  the  other  hand  of  Castle  &  Cooke  to  the 
end  that  it  is  actually  a  primary  strike  so  for  as 
Hawaiian  Pineapple  is  concerned."  (TR  1173- 
1174.) 


i^For  evidence  of  dominance  see  TR  537,  541,  1072. 

^•^This  was  the  question  at  issue,  to-wit:  whether  because  of 
dominance  there  was  a  labor  dispute  with  Hawaiian  Pineapple. 

i^There  was  evidence  of  the  Hawaiian  strike.  See  e.g.  Tr.  494, 
501.  Its  lawfulness  was  to  be  presumed  in  the  absence  of  evi- 
dence to  the  contrary  offered  by  plaintiff  who  had  the  burden  of 
proving  a  secondary  boycott.  Cf.  Sheet  Metal  Workers  ease, 
sup7'a  at  277,  to  the  effect  that  petitioner  for  an  injunction  must 
establish  "that  the  act  or  acts  of  respondent  constitute  a  second- 
ary boycott." 
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By  rejecting  the  offer  of  proof  and  by  excluding 
the  evidence  of  domination,  the  Court  below  ruled, 
in  effect,  that  even  if  Pineapple  were  shown  to  be 
dominated  by  and  the  alter  ego  of  Castle  &  Cooke, 
it  would  have  no  effect  upon  the  alleged  boycott.  Thus 
the  Court  said  of  the  attempt  to  prove  domination: 
''Even  if  you  found  it  out,  this  hasn't  anything  to  do 
mth  the  strike  in  the  Hawaiian  Islands".  (TR  1175.) 

•  Subsequently,  in  his  instructions  to  the  jury  the 

Court  said: 

"The  presence  of  a  member  of  the  Hawaiian 
Local  at  the  entrance  to  the  property  of  the  Port 
of  The  Dalles,  tvhatever  his  purpose  or  that  of  his 
local,  furnished  no  justification  or  excuse  for  any 
action  or  for  picketing  or  for  inducement  or 
encouragement  of  other  persons  or  employees  by 
the  International  or  Local  8  or  any  members 
thereof. 

"If  you  find  that  a  member  from  the  Hawaiian 

Local  had  a  legitimate  reason  for  his  presence  at 

the   entrance   of  the   Port  of   The   Dalles,   that 

would  furnish  no  reason,  justification  or  excuse 

for  any  action  you  may  find  by  the  International, 

Local  8,  or  any  member  thereof. 
******* 

"There  is  no  evidence  in  this  case  that  this 
was  a  primary  strike  as  far  as  the  Hawaiian  local 
was  concerned."    (TR  1431.) 

The  cumulative  effect  of  the  foregoing  instructions 
together  with  the  Court's  exclusion  of  the  "domina- 
tion" evidence  was  that  even  if  it  were  proven  that 
Hawaiian  Pineapple  was  within  the  "ally  doctrine" 
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(see  Bonds  v.  Metropolitan  Federation,  75  F.  Supp. 
672  which  would  have  resulted  in  a  finding  that  there 
was  primary  activity  against  Pineapple  so  far  as  the 
Hawaiian  strike  was  concerned,  such  proof  neverthe- 
less would  not  reach  the  charge  of  secondary  activity 
as  affecting  the  employers  and  employees  at  The 
Dalles.  Thus,  apparently,  the  Court  below  had  con- 
cluded that  the  secondary  boycott  alleged  did  not 
involve  the  Hawaiian  strike.  Only  such  an  interpreta- 
tion will  give  meaning  to  the  Court's  instruction  that 
a  legitimate  purpose  of  the  Hawaiian  picket  at  The 
Dalles  would  not  affect  the  liability  of  International 
in  view  of  the  Metropolitan  Federation  case,  supra. 
Certainly  the  mere  distance  from  Hawaii  alone  is 
not  enough  to  suggest  a  different  construction.  See 
Schultz  Refrigerated  Service,  Inc.,  87  NLRB  502 
(1949)  ;  Moore  Drydock  Co.,  92  NLRB  547  (1950)  ; 
Cf.  Sterling  Beverages,  Inc.,  90  NLRB  401  (1950). 
Nor  would  the  joining  of  the  Hawaiian  picket  by 
members  of  Local  8  change  the  result.  NLRB  v.  In- 
ternational Rice  Milling  Co.,  341  U.S.  665,  669. 

If  the  Hawaiian  strike  is  given  any  effect  in  these 
proceedings,  then  appellants  were  entitled  to  show,  if 
they  could,  that  Pineapple,  as  the  alter  ego  of  Castle 
&  Cooke,  was  a  legitimate  target  of  primary  activ- 
ity. Since  appellant  was  prevented  from  making 
that  showing,  the  Hawaiian  strike  may  not  be  allowed 
into  these  proceedings  with  its  ''brooding  omnipres- 
ence" for  any  purpose.  These  proceedings  must  then 
be  treated  as  though  the  allegedly  illegal  secondary 
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activity  involved  only  the  employers  and  emf)loyees 
at  The  Dalles. 

It  should  be  noted  here  that  the  effect  of  the  rul- 
ings thus  far  considered  is  that  neither  the  Port  nor 
Pineapple  was  a  primary  employer.  Since  the  exist- 
ence of  a  primary  labor  dispute  is  a  prerequisite  to 
secondary  activity,  there  cannot  on  the  record  thus 
far  discussed  be  any  finding  of  such  prohibited  ac- 
tivity. 

E.     The  instructions  of  the  Court  below  upon  the  elements  of 
liability  under  Section  303(a)  were  erroneous. 

The  heart  of  the  instructions  of  the  Court  IdcIow 
appears  at  transcript  pages  1424-1426.  The  first  por- 
tion of  these  instructions  is  as  follows: 

''If  the  Plaintiff  Hawaiian  Pineapple  Com- 
pany, Ltd.,  has  established  by  a  preponderance 
of  the  evidence  that  the  International,  by  and 
through  its  officers  and  agents,  and  Local  8,  and 
Local  8  itself,  through  its  officers,  agents  and 
members,  or  either  the  International  or  Local  8, 
induced  or  encouraged  the  employes  of  Plaintiff 
Hawaiian  Pineapple  Company,  Ltd.,  to  engage  in 
a  concerted  refusal  in  the  course  of  their  employ- 
ment to  transport,  handle  or  work  on  the  cargo 
of  pineapple  in  commerce,  or  to  perform  any 
services  in  connection  therewith  at  The  Dalles, 
Oregon,  with  the  object  to  forcing  or  requiring 
Plaintiff  Hawaiian  Pineapple  Company  to  cease 
doing  business  with  the  L'nion  Pacific  Railroad, 
one  of  the  various  trucking  companies  whose 
names  I  gave  you  a  few  minutes  ago,  the  Goodat 
Crane  Company,   or  any  of  them,   or  with  its 
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customers  in  the  State  of  California,  to  whom  the 
cargo  was  to  be  shipped,  or  any  of  them,  and  it  is 
further  established  that  as  a  direct  and  proxi- 
mate result  thereof  plaintiff  sustained  damage 
to  its  business  and  property,  plaintiff  would  be 
entitled  to  recover  as  against  the  defendant  union 
or  defendant  unions  doing  the  acts  with  the  intent 
described. ' ' 

This  instruction  permits  the  jury  to  find  union  lia- 
bility for  the  alleged  unlawful  activity  if  it  finds 
that  the  unions  induced  or  encouraged  the  employees 
of  Pineapple  to  engage  in  a  concerted  refusal  to  work 
on  the  cargo  of  pineapple,  with  the  object  of  forcing 
Pineapple  to  cease  doing  business  with  the  Union 
Pacific  Railroad,  one  of  several  trucking  companies, 
the  Goodat  Crane  Company,  or  any  of  them,  or  with 
its  customers  in  the  State  of  California,  with  resulting 
business  and  property  damage  to  the  plaintiff  herein. 

This  instruction  thus  treats  Pineapple  as  a  secon- 
dary employer  whose  employees  are  induced  to  with- 
hold their  services  in  order  to  apply  pressure  upon 
the  ''primary"  employers — the  railroad,  the  trucking 
companies,  the  Goodat  Crane  Company,  or  California 
customers.  It  is  clear  from  the  record  herein,  how- 
ever, that  there  was  not  the  slightest  hint  of  a  primary 
dispute  involving  any  of  the  employers  with  whom 
the  instruction  deals  as  if  they  were  primary  em- 
ployers. This  instruction  taken  by  itself  is  self- 
contradictory.  First  of  all,  there  is  clearly  no  pri- 
mary dispute  with  any  of  the  employers  named  in  the 
instruction.     Secondly,  it  seeks  to  establish  a  rule 
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that  a  union  picketing  certain  premises  in  order  to 
force  the  employer  at  the  picketed  premises  to  cease 
doing  business  with  other  employers  with  whom  there 
is  no  primary  dispute,  may  be  liable  under  Section 
303(a).  However  in  the  absence  of  a  primary  dispute 
with  others  the  picketing  activity  at  the  premises  of 
the  picketed  employer  must  by  hypothesis  be  primary 
activity,  in  which  incidental  inducements  to  other  em- 
ployers do  not  fall  within  the  ban  of  Section  303(a). 

With  respect  to  the  Union  Pacific  Railroad,  appel- 
lants contend  that  said  railroad  is  neither  an  ''em- 
ployer" nor  a  "person"  within  the  meaning  of  Sec- 
tion 303(a)  and  therefore  that  if  there  was  an  effort 
to  force  Pineapple  to  cease  doing  business  with  the 
Union  Pacific  Railroad,  such  effort  is  not  within  the 
ban  of  Section  303(a).  Moreover,  even  if  the  railroad 
is  a  "person",  the  evidence  in  this  case  fails  to  dis- 
close that  Pineapple  was  forced  to  cease  doing  busi- 
ness wdth  the  railroad.  One  of  Pineapple's  agents 
testified  that  the  railroad  did  not  want  to  do  business 
with  Pineapple  because  it  had  insufficient  equipment 
to  do  so  and  did  not  ivish  to  engage  in  a  one-ivay  haul. 
(TR  1034-5.) 

Under  these  instructions  the  jury  could  have  im- 
posed liability  on  both  unions  because  Pineapple  was 
forced  to  cease  doing  business  with  the  railroad.  Since 
this  was  not  justified  the  judgment  below  must  be 
reversed. 

The  case  with  respect  to  the  Goodat  Crane  Company 
is  no  stronger.     Pineapple  was  not  forced  to  cease 
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doing  business  with  the  Crane  Company  as  a  result 
of  any  inducement  by  appellants.  The  evidence  is  to 
the  effect  that  an  employee  refused  to  cross  the 
picket  line  at  The  Dalles  because  of  the  rules  of  his 
union.  (TR  882.)  After  the  purchase  of  the  crane 
by  Pineapple  on  September  27,  1949,  the  day  before 
the  riot,  there  could  have  been  no  cessation  of  busi- 
ness with  the  Groodat  Crane  Company. 

If  the  jury  imposed  liability  upon  the  unions  on 
the  theory  that  Pineapple  was  forced  to  cease  doing 
business  with  Goodat  Crane  Company,  as  it  might 
have  under  the  instructions,  the  judgment  below  must 
be  reversed. 

With  respect  to  the  '^various  trucking  companies" 
mentioned  in  the  instruction,  the  evidence  does  not 
support  the  theory  that  Pineapple  was  forced  to  cease 
doing  business  with  any  of  them.  There  was  testi- 
mony by  Agent  Gradel  of  the  Portland-Pendleton 
Motor  Transport  Company  that  not  only  was  there 
no  cessation  of  business,  but  that  business  between  the 
ttvo  had  never  commenced.  (TR  586-7.)  With  respect 
to  Consolidated  Freightways,  there  was  testimony 
from  its  Manager  centers  that  negotiations  were 
broken  off  because  of  an  insufficiency  of  equipment. 
(TR  1007.)  This  testimony  was  corroborated  by  Bot- 
ley,  an  official  of  Pineapple,  who  said  that  Consoli- 
dated did  not  ivant  to  make  a  one-way  haul  (TR 
1034-5),  and  claimed  it  had  insufficient  equipment. 
(TR  1163.)  There  was  also  uncontradicted  evidence 
that  the  Nevada  Fast  Freight  Trucking  Company  had 
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insii-fficient  equip^nent  and  consequently  did  not  choose 
to  do  business  tvith  Pineapple.   (TR  1034-5,  1163.) 

The  second  portion  of  this  important  instruction 
is  as  follows: 

"Similarly,  if  plaintiff  has  established  by  a 
preponderance  of  the  evidence  that  the  Interna- 
tional, by  and  [1714]  through  its  officers  and 
agents  and  Local  8,  and  Local  8  itself,  through 
its  Ojfficers,  agents  and  members,  or  either  the 
International  or  Local  8  induced  or  encouraged 
the  employes  of  either  the  Goodat  Crane  Com- 
pany, the  Portland-Pendelton  Motor  Transport 
Company,  Consolidated  Freightways,  Oregon- 
California-Neveda  Fast  Freight  or  any  other 
trucking  lines  doing  interstate  business  from  The 
Dalles,  Oregon,  to  engage  in  a  concerted  refusal 
in  the  course  of  their  employment  to  refuse  to 
transport,  handle,  work  on  or  perform  any  serv- 
ices in  connection  with  plaintiff's  cargo  or  with 
the  object  of  the  forcing  or  requiring  either 
Goodat  Crane  Service  or  any  of  the  trucking 
lines,  or  both,  to  cease  doing  business  with  the 
plaintiff,  and  you  further  find  that  as  a  direct 
and  proximate  result  thereof  plaintiff  sustained 
damage  to  its  business  and  property,  plainti:ff 
would  be  entitled  to  recover."    (TR  1425-6.) 

This  instruction  proceeds  upon  a  theory  which  is 
precisely  the  opposite  of,  and  is  inconsistent  with,  the 
former  portion  of  this  instruction.  It  purports  to 
make  Pineapple  the  primary  employer  and  the 
Goodat  Crane  ComjDany,  the  Portland-Pendleton 
Motor    Transport    Company,    Consolidated    Freight- 
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ways,  Oregon- California-Nevada  Fast  Freight,  or  any 
other  trucking  lines  doing  interstate  business  from 
The  Dalles,  Oregon,  secondary  employers.  This  in- 
consistency demonstrates  that  the  Court  was  having 
difficulty  in  determining  where  there  were  primary 
and  where  there  were  secondary  employers.  This  in- 
consistency alone  requires  a  reversal,  for  it  places 
upon  the  jury  the  burden  of  determining,  along  with 
the  facts,  the  complex  legal  question  of  which  of 
several  employers  was  a  primary  employer  and  which 
of  several  employers  was  a  secondary  employer. 

Furthermore,  the  Court's  instruction  to  the  effect 
that  Pineapple  is  a  primary  employer  contradicts  the 
Court's  earlier  ruling  that  there  was  no  primary  dis- 
pute involving  Pineapple. 

The  fundamental  error  referred  to  above,  namely, 
that  appellants'  contention  that  primary  activity  was 
directed  against  The  Dalles,  was  ignored  by  the 
Court,  should  be  taken  into  account  at  this  point  in 
order  to  demonstrate  that  if  appellants'  hypothesis 
were  accepted,  the  incidental  effect  of  forcing  em- 
ployers to  cease  doing  business  with  Pineapple,  would 
be  a  legitimate  objective,  not  violative  of  Section 
303(a).  Also,  if  appellants'  contention  is  accepted,  as 
would  appear  to  be  borne  out  in  the  above  instruction, 
namely,  that  primary  activity  was  directed  against 
Pineapple  in  order  to  assure  the  unloading  of  the 
barge  under  union  conditions,  then  the  inducement 
of  employees  of  other  employers  not  to  cross  the 
picket  line  does  not  constitute  a  violation  of  Section 
303(a). 
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With  respect  to  the  Goodat  Crane  Company,  appel- 
lants contend  that  the  evidence  does  not  disclose  a 
concerted  refusal  of  the  employees  of  Groodat.  (TR 
882.)  A  person's  refusal  to  cross  a  picket  line  does 
not  show  an  inducement  or  encouragement  toward 
concerted  activity.  {N.L.B.B.  v.  International  Rice 
Milling  Co.,  341  U.S.  665.)  The  Court  correctly  in- 
structed that  such  inducement  or  encouragement  could 
not  be  shown  after  the  crane  was  purchased  by  Pine- 
apple. The  Court's  instructions,  however,  did  not 
point  out  that  under  the  prior  lease  arrangement  the 
crane  operator  might  have  been  an  employee  of  Pine- 
apple rather  than  of  the  Crane  Company. 

Did  the  jury  impose  liability  upon  the  unions  be- 
cause of  the  inducement  or  encouragement  of  "con- 
certed refusal"  on  the  part  of  the  crane  operator? 
If  so,  the  judgment  below  must  be  reversed. 

With  respect  to  the  trucking  companies  mentioned 
in  the  above  instruction,  there  was  no  e^ddence  of  a 
Section  303(a)  violation.  The  evidence  shows  that 
no  employees  of  Portland-Pendleton  Motor  Transport 
Company  were  induced  or  encouraged  to  engage  in 
a  concerted  refusal.  The  only  evidence  is  to  the  effect 
that  the  employer  was  approached.  (TR  587.)  More- 
over, the  evidence  discloses  that  there  was  no  cessation 
of  business,  for  a  husiyiess  relationship  was  never 
commenced.  (TR  586-7.)  With  respect  to  Consoli- 
dated Freightways,  the  evidence  does  not  reveal  in- 
ducement or  encouragement  of  its  employees  to  en- 
gage in  a  concerted  refusal.    The  only  evidence  is  to 
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the  effect  that  Consolidated  Freightways  refused  to 
deal  with  Pineapple  hecmtse  its  equipment  was  insuf- 
ficient (TR  1007)  and  therefore  broke  off  negotiations 
(TR  1034-5,  1163).  With  respect  to  the  Oregon-Cali- 
fornia-Nevada Fast  Freight,  the  only  evidence  was 
that  this  company  refused  to  deal  with  Pineapple 
because  of  insufficient  equipnient.  (TR  1034-5,  1163.) 

Both  portions  of  the  instruction  set  forth  above, 
when  read  together,  not  only  presented  a  confused, 
inconsistent  picture  to  the  ju.ry  which  did  not  estab- 
lish for  it  a  secondary  boycott  situation  in  which  a 
neutral  employer  is  exposed  to  pressure  in  order  to 
force  the  primary  employer  to  come  to  terms  with 
the  union,  but  they  also  seem  to  establish  a  rule  far 
beyond  the  scope  of  Section  303(a),  namely,  that  if 
there  was  activity  at  The  Dalles  which  prevented  the 
unloading  of  the  barge  under  other  than  union  condi- 
tions, there  was  a  303(a)  violation. 

F.    Any  "secondary"  activity  at  The  Dalles  was  incidental. 

It  has  been  shown  above  that  there  was  primary 
activity  at  The  Dalles  conducted  in  order  to  secure 
the  unloading  of  the  pineapple  barge  by  union  mem- 
bers and  imder  union  conditions.  To  the  extent  that 
the  picketline  activity  had  the  effect  of  preventing 
the  unloading  of  this  barge,  it  is  not  to  be  equated 
with  an  unlawful  303(a)  objective  of  inducing  and 
encouraging  the  employees  of  neutral  employers  to 
cease  doing  business  with  the  primary  employer.  Ap- 
pellants contend  herein  that  the  secondary  boycott 
provisions  contained  within  Section  303(a)  are  to  be 
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applied  in  this  case  the  same  way,  despite  the  violence 
revealed  in  the  evidence,  as  it  would  be  applied 
if  the  damage  to  Pineapple  resulted  from  the  pa- 
trolling of  a  single,  peaceful  picket.  If  the  induce- 
ment and  encouragement  of  the  employees  of  neutral 
employers  resulted  from  peaceful  picketing,  it  would 
be  nonetheless  a  secondary  boycott  if  the  essential 
elements  of  Section  303(a)  were  otherwise  present. 
Appellants  herein  contend  that  the  ejfect  of  success- 
ful primary  acti\dty  is  not  the  same  as  an  unlawful 
dominant  objective  of  requiring  secondary  employers 
to  cease  doing  business  with  primary  employers. 

G.    Conclusion. 

Section  303  of  the  Taft-Hartley  Act  had  as  its 
target  certain  specific  types  of  union  pressure  which 
have  been  traditional  in  labor's  arsenal.  Section 
303(a)  was  drafted,  as  has  been  demonstrated,  in 
order  to  reach  labor's  historic  use  of  the  secondary 
boycott.  In  order  to  impose  liability  and  damages 
upon  a  union  organization  under  the  terms  of  Section 
303(a)  it  is  necessary  that  the  conduct  charged  and 
proven  be  strictly  within  the  terms  of  this  section. 
Appellants  contend  that  that  has  not  been  the  case 
here. 

This  is  not  to  suggest  that  appellee  might  not  have 
had  other  remedies  available  to  it.  It  is  not  herein 
asserted  that  appellee's  claim  for  damages  ought  to 
go  wholly  uncompensated.  Appellants  do  contend — 
and  most  seriously — that  appellee  should  not  recover 
under  the   secondary  boycott   provisions   of   Section 
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303(a)   without  having  established  that  a  secondary 
boycott  exists. 


IV. 

THE  FAILURE  TO  MINIMIZE  DAMAGES  REQUIRES  A 
REVERSAL  OF  THE  JUDGMENT. 

The  stupendous  verdict  rendered  in  this  case — for 
over  $200,000 — represents  every  penny  which  Pine- 
apple asked  for.  Yet  the  record  is  clear  that  Pine- 
apple consciously  and  deliberately  passed  up  and 
ignored  ample  opportimity  for  minimizing  its  dam- 
ages. 

That  it  had  a  duty  to  take  reasonable  steps  to  pre- 
vent or  reduce  its  damages  is  unquestioned.  United 
States  V.  Brookridge  Farm^  111  Fed.  2d  461 ;  John  S. 
Boane  Company  v.  Martin,  164  Fed.  2d  537;  Texas 
Company  v.  Christian,  111  Fed.  2d  758 ;  Isthmian  SS. 
Co.  V.  Jarka  Corp.,  100  Fed.  Supp.  856. 

The  bulk  of  Pineapple's  claimed  damage  occurred 
at  the  San  Jose  plant  of  its  Barron  Gray  Division. 
This  plant  was  engaged  in  the  canning  of  fresh  fruits 
and  vegetables;  one  of  its  principal  products  was 
canned  fruit  cocktail,  an  ingredient  of  which  was 
pineapple.  (TR  937.)  It  was  the  delay  in  the  delivery 
of  the  pineapx)le  on  the  barge  here  in  question  that 
was  claimed  to  have  resulted  in  ''excess  factory  cost" 
of  almost  $150,000.  (TR  948-9.)  But  the  record  is 
clear  that  this  loss  could  either  have  been  avoided  or 
at  least  substantially  minimized. 
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In  order  to  manufacture  this  fruit  cocktail,  the 
Barron  Gray  Division  normally  purchased  fruits 
other  than  pineapple  from  fruit  growers  a  few  months 
before  the  packing  season  began.  (TR  959-960.)  In 
1949,  despite  the  fact  that  it  had  knowledge  as  early 
as  May  1st  that  there  was  a  strike  in  the  Islands 
(TR  958),  and  that  its  contracts  with  the  growers 
permitted  cancellation  "in  the  event  of  labor  diffi- 
culties" (TR  959,  1292-3),  the  Company  continued 
to  purchase  and  accept  fresh  fruit  from  the  growers. 
This  it  did  all  through  the  smnmer  of  1949  imtil  as 
late  as  the  middle  of  September,  after  the  strike  with 
its  interruption  of  Hawaiian  shipx^ing  had  been  in 
effect  for  over  three  and  one-half  months  and  at  a 
time  when  it  was  quite  uncertain  that  any  pineapple 
at  all  would  be  delivered  (TR  963). 

The  Company  simply  chose  to  rim  the  risk  of  this 
tremendous  loss  despite  the  fact  that  it  had  a  clear 
and  reasonable  opportimity  to  avoid  it.  This,  in  effect, 
was  the  admission  of  its  own  assistant  treasurer. 

''Q.     You  could  have  cancelled  all  of  the  fruit 
which   is  the   subject   of  this   $142,000,   couldn't 
you  ? 
A.    Yes. 

Q.    You  didn't  choose  to  do  it,  did  you? 
A.     No."  (TR  968.) 

Clearly,  a  reasonably  prudent  businessman  would 
not  have  continued  to  purchase  fresh  fruit  in  the 
face  of  the  strike,  especially  since  his  contracts  per- 
mitted him  to  withdraw  from  the  obligation  to  pur- 
chase.   Anv  loss  sustained  as  a  result  of  such  con- 
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tinned  purchase  resulted  proximately  not  from  the 
alleged  conduct  of  appellants,  but  from  the  failure 
of  Pineapple  to  exercise  soimd  business  judgment  to 
keep  its  losses  at  a  minimima. 

Texas  Co.  v.  Christian,  177  F.  2d  579,  at  761 
(1949). 

With  the  fresh  fruit  accimaulating  on  its  hands 
during  the  summer  of  1949,  Pineapple  faced  various 
alternatives.  As  indicated,  it  could  have  but  did  not 
cut  down  upon  its  purchases.  Furthermore,  it  could 
have  made  efforts  to  obtain  other  pineapple  to  put 
into  its  fruit  cocktail.  Non-Hawaiian  pineapple  was 
available  to  it.  (TR  1288-90.)  While  its  contention 
that  such  piueapple  wasn't  quite  as  good  as  Hawaiian 
pineapple  may  be  true,  it  is  submitted  that  it  was 
unreasonable  for  the  Company  to  continue  to  accept 
fresh  fruit  while  refusing  to  use  non-Hawaiian  pine- 
apple. If  it  intended  not  to  use  non-Hawaiian  pine- 
pple,  it  should  not  have  continued  to  accept  other 
:esh  fruits  for  the  diu'ation  of  the  strike. 

Or,  the  Company  could  have  put  up  the  other  fruits 
without  pineapple  as  either  a  fi-uit  mix  or  separately 
<  canned  pears,  apricots,  grapes,  etc.  (TR  970-971) 
:id  sold  them  imder  any  one  of  100  different  labels 
TR  969-70).    It  had  in  past  years  put  up  separate 
lantities  of  individual  fruits  and  had  a  market  for 
them.  (TR  1155.)    Although  this  method  of  minimiz- 
ing its  damages  was  also  available  to  it,  it  did  not 
consider  it.  (TR  981.) 

Instead — and  this  is  the  point  at  which  the  over- 
whelming bulk  of  its  damages  occurred — it  put  up 
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the  fruits  in  a  form  ^Yhich  it  knew  they  could  not 
sell  (TR  1292)  and  stored  them  in  that  condition 
until  the  pineapple  finally  arrived,  and  then  reproc- 
essed the  fruits  and  the  pineapple  into  fruit  cocktail. 
Its  principal  damages  arose  from  the  cost  of  the  cans 
and  the  labor  that  was  required  in  this  extra,  and  as 
indicated  above,  imnecessary,  operation.  As  was  said 
in  another  case,  Pineapple's 

"conduct  in  dealing  with  these  shipments  and 
making  claims  for  loss  *  *  *  was  obviously  stra- 
tegic, and  stemmed  from  the  defendant's  refusal 
to  accede  to  [its]  demand  that  [the  pineapple 
be  unloaded  under  non-union  conditions  at  The 
Dalles]  as  well  as  from  [its]  interest  in  enhancing 
[its]  alleged  damages  for  the  purposes  of  this  law 
suit."  (American  Can  Co.  v.  Russellville  Canning 
Co.,  191  Fed.  2d  38  at  55.) 

Even  if  the  damages  for  this  operation  are  attrib- 
utable to  these  appellants,  it  is  clear  that  the  amount 
recovered  was  in  excess  of  what  Pineapple  was  en- 
titled to.  Included  in  the  recovery  was  the  cost  of 
some  138,000  cases  of  cans  which  were  used  for  stor- 
ing the  fruits  until  the  Pineapple  arrived.  But  this 
figure  included  almost  25,000  cases  which  were  put 
up  on  September  26th  and  27th,  and  almost  17,000 
cases  which  were  put  up  on  September  28th.  The 
barge  did  not  arrive  at  The  Dalles  until  the  26th 
and  clearly  the  damages  for  the  26th  and  27th  could 
not  be  attributable  to  the  appellants,  and  it  is  un- 
likely that  the  damage  for  the  29th  could.  Thus,  more 
than  25  per  cent  of  the  loss  would  have  occurred 
whether  or  not  the  barge  was  unloaded  on  the  26th 
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of  September,  the  very  day  that  it  arrived  at  The 
Dalles. 

All  of  these  factors,  which  should  have  substantially 
reduced  the  amount  of  recovery,  were  ignored  by  the 
jury  and,  as  indicated,  every  last  penny  prayed  for 
w^as  recovered. 

This  is  not  defensible  and  is  explicable  only  by  the 
passion  and  the  prejudice  which  the  record  in  this 
case  must  have  aroused.  However,  passion  and  preju- 
dice cannot  take  the  place  of  evidence  and  no  matter 
how  sympathetic  the  jury  might  have  been  to  the 
plaintiff,  it  had  no  right  to  award  it  damages  except 
for  such  losses  as  it  suffered  as  a  proximate  result 
of  appellants'  unlawful  conduct.  To  the  extent  that 
the  verdict  represents  an  assessment  of  damages  in 
excess  of  the  amount  which  the  rule  of  law  permits, 
it  must  be  set  aside. 

Or  this  Court  may,  by  its  remittitur,  reduce  the 
amount  of  damages.  {United  States  v.  Brookridge 
Farm,  111  F.  2d  461,  465;  Texas  Co.  v.  Christian,  177 
F.  2d  759,  762. 

For  the  foregoing  reasons,  the  judgments  below 
against  appellant  unions  must  be  reversed. 

Dated,  San  Francisco,  California, 
July  29, 1953. 

Respectfully  submitted, 

Gladstein,  Andersen  &  Leonard, 
By  Norman  A.  Leonard, 
Attorneys  for  Appellants. 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  that  part  of  a  judgment  of  the 

District  Court  for  the  District  of  Oregon  entered  on  July 

31,  1951,  upon  a  jury  verdict,  against  the  plaintiff -appellant 

Hawaiian  Pineapple  Company,  Ltd.   (hereinafter  referred 

pto  as  "Hapco")  and  in  favor  of  99  individual  defendants- 


appellees  (Tr.  137-141)  and  from  an  order,  entered  Sep- 
tember 8,  1952,  by  said  District  Court  denying  Hapco's 
motion  for  a  partial  new  trial  (Tr.  148-149). 

The  jurisdiction  of  this  Court  over  the  appeal  rests  upon 
28  U.S.C.A.,  Sec.  1291,  by  reason  of  a  notice  of  appeal, 
filed  October  7,  1952  (Tr.  178-179). 

The  jurisdiction  of  the  District  Court  rests  upon  Sec. 
303  of  the  Labor-Management  Relations  Act,  1947  (here- 
inafter referred  to  as  the  "Act"),  61  Stat.  158,  29  U.S.C.A. 
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(Supp.  1952),  Sec.  187i,  and  upon  28  U.S.C.A.,  Sec.  1332 
(Diversity  of  Citizenship). 

Such  jurisdiction  stems  from  admissions  and  contentions 
in  the  Pre-Trial  Order  entered  by  the  District  Court  and 
from  proof  adduced  at  the  trial: 

(1)    That  admittedly  Hapco  is  a  Hawaiian  corpora- 


1     Sec.  303  provides  in  part: 

"(a)  It  shall  be  unlawful,  for  the  purposes  of  this 
section  only,  in  an  industry  or  activity  affecting  com- 
merce, for  any  labor  organization  to  engage  in,  or  to 
induce  or  encourage  the  employees  of  any  employer 
to  engage  in,  a  strike  or  a  concerted  refusal  in  the  course 
of  their  employment  to  use,  manufacture,  process,  trans- 
port, or  otherwise  handle  or  work  on  any  goods,  arti- 
cles, materials,  or  commodities  or  to  perform  any 
services,  w^here  an  object  thereof  is — 

( 1 )   forcing  or  requiring  any  employer  or  other 
self-employed  person  to  join  any  labor  or  employer 
organization  or  any  employer  or  other  person  to 
cease   using,    selling,    handling,    transporting,    or 
otherwise  dealing  in  the  products  of  any  other  pro- 
ducer, processor,  or  manufacturer,  or  to  cease  doing 
business  with  any  other  person;  .  .  . 
(b)    Whoever  shall  be  injured  in  his  business  or 
property  by  reason  of  any  violation  of  subsection  (a) 
[of  this  section]  may  sue  therefor  in  any  district  court 
of  the  United  States  subject  to  the  limitations  and  pro- 
visions of  section  301  hereof  without  respect  to  the 
amount  in  controversy,  or  in  any  other  court  having 
jurisdiction  of  the  parties,  and  shall  recover  the  dam- 
ages by  him  sustained  and  the  cost  of  the  suit." 
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tion  growing  and  shipping  pineapple  to  the  United  States 
mainland  and  to  foreign  countries  for  sale  (Tr.  50). 

(2 )  That  admittedly  the  defendant  International  Long- 
shoremen's &  Warehousemen's  Union  (CIO)  (hereinafter 
referred  to  as  "International")  is  a  "labor  organization" 2 
composed  of  affiliated  local  unions  (Tr.  50-51)  and  the 
defendant  International  Longshoremen's  &  Warehouse- 
men's Union  (Local  8)  (hereinafter  referred  to  as  "Local 
8")  is  a  labor  organization  composed  of  individual  mem- 
bers doing  longshore  and  dock  work  in  certain  ports  of  the 
State  of  Oregon  and  the  Columbia  River. 

(3)  That  admittedly  Hapco  is  engaged  in  Interstate 


2  Sec.  501  (3)  of  the  Act  provides,  in  part,  that  the 
term  "labor  organization"  shall  have  the  same  meaning  as 
when  used  in  the  National  Labor  Relations  Act,  as 
amended,  in  Sec.  2  (5)  of  which  a  "labor  organization"  is 
defined  as  "any  organization  of  any  kind,  or  any  agency 
or  employee  representation  committee  or  plan,  in  which 
employees  participate  and  which  exists  for  the  purpose,  in 
whole  or  in  part,  of  dealing  with  employers  concerning 
grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work."  (29  U.S.C.A.  (Supp. 
1952),  Sec.  152(5)). 


Commerce  and  the  present  action  involves  an  "industry  or 
activity  affecting  commerce"^  (Tr.  50,  157,  1050). 

(4)  That  allegedly  the  defendants  International  and 
Local  8  engaged  in  various  activities  in  violation  of  Sec. 
303  (a)  (1 )  of  the  Act  and  that  Hapco  was  thereby  injured 
in  its  business  and  property  (Tr.  57-63). 

( 5 )  That  admittedly  at  the  commencement  of  the  action 
Hapco  was  a  citizen  of  Hawaii  and  the  individual  appellees 
were  citizens  and  residents  of  states  or  territories  of  the 
United  States  other  than  Hawaii,  and  that  the  amount  in 
controversy  exceeds  the  sum  of  $3,000.00  exclusive  of  in- 
terest and  costs  (Tr.  50,  51-52). 


5  The  term  "industry  affecting  commerce"  is  defined 
in  Sec.  501  (1)  of  the  Act  to  mean  "any  industry  or  activity 
in  commerce  or  in  which  a  labor  dispute  would  burden  or 
obstruct  commerce  or  the  free  flow  of  commerce."  The  term 
"commerce"  is  defined  by  Sec.  2  (6)  of  the  National  Labor 
Relations  Act,  as  amended,  to  mean  "trade,  traffic,  com- 
merce, transportation  or  communication,  among  the  several 
states,  or  between  .  .  .  any  Territory  of  the  United  States  and 
any  State  . . ."  (29  U.S.C.A.  (Supp.  1952),  Sec.  152  (6)  ). 
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STATEMENT  OF  THE   CASE,   PRESENTING 
QUESTIONS  INVOLVED 

This  appeal  arises  from  an  action  brought  by  Hapco 
to  recover  damages  for  injuries  to  its  business  and  property 
allegedly  sustained  by  reason  of  the  activities  of  Inter- 
national, Local  8  and  99  individual  appellees  in  boycotting 
and  preventing  the  delivery  of  a  cargo  of  pineapple  which 
Hapco  was  shipping  from  Honolulu,  Territory  of  Hawaii, 
to  processors  of  fresh  fruit  in  California  (Nature  of  Pro- 
ceedings, Pre-Trial  Order,  Tr.  54). 

The  action  was  based  on  the  ground  that  the  defend- 
ants engaged  in  various  specified  activities,  pursuant  to  a 
conspiracy,  which  constituted  a  violation  of  Sec.  303  (a) 
(1)  of  the  Act  by  the  defendant  labor  organizations,  and 
were  tortious  acts  under  the  common  law^  (Tr.  57-61). 

The  action  was  tried  before  a  jury  who  returned  a  verdict 
of  $201,274.27  in  favor  of  Hapco  and  against  International 
and  Local  8.  The  jury,  however,  returned  a  verdit  in  favor 
of  the  individual  appellees  (Tr.  136). 

In  instructing  the  jury,  the  District  Court  refused 
Hapco's  request  to  submit  the  issue — raised  by  the  Pre- 


^  The  activities  of  the  defendant  labor  organizations 
were  also  alleged  in  the  Pre-Trial  Order  to  be  in  violation 
of  Sec.  303  (a)  (4)  of  the  Act,  but  this  charge  was  not 
submitted  to  the  jury  (Tr.  57-58). 


Trial  Order  and  supported  by  the  proof — of  the  common 
law  liability  of  the  individual  appellees  as  a  result  of  their 
activities,  separate  and  apart  from  any  question  of  their 
liability  as  co-conspirators  with  International  and  Local  8. 
Instead,  the  District  Court  over  Hapco's  objection  instructed 
the  jury  that,  if  neither  International  nor  Local  8  was  found 
liable,  a  verdict  should  be  entered  in  favor  of  all  the  in- 
dividual appellees;  that  only  if  one  or  both  of  the  defendant 
labor  organizations  were  found  liable  could  the  jury  con- 
sider the  liability  of  the  individual  defendants;  and  that 
an  individual  appellee  could  be  liable  only  if  he  was  a  mem- 
i  ber  of  the  conspiracy  between  the  defendant  labor  organiza- 
I  tions  and  the  individual  appellees  or  did  any  act  in  further- 
;  ance  of  such  a  conspiracy  knowing  of  the  common  design 
I  and  with  the  purpose  of  aiding  and  abetting  it  (Tr.  1435- 
1440). 

After  the  jury  returned  its  verdict  in  favor  of  the  in- 
dividual appellees,  Hapco  thereafter  duly  moved  for  a 
partial  new  trial  on  the  sole  issue  of  the  common  law  lia- 
bility of  the  individual  appellees,  or  any  of  them,  to  Hapco 
!  as  a  result  of  their  unlawful  activities  and  to  set  aside  the 
verdict  and  judgment  insofar  as  they  related  in  any  way 
to  the  liability  of  individual  appellees  to  Hapco  (Tr.  142- 
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145 ) .  This  motion  was  denied  in  a  written  opinion  by  the 
District  Court  (Tr.  148-177)5. 

Accordingly,  the  questions  raised  on  this  appeal  are  ( 1 ) 
whether  the  issue  of  the  common  law  liability  of  the  in- 
dividual appellees,  separate  and  apart  from  any  liability 
as  co-conspirators  with  International  and  Local  8,  should 
have  been  submitted  to  the  jury  for  their  determination; 
(2)  whether  prejudicial  error  to  Hapco  resulted  from  the 
District  Court's  instructions  to  the  jury  on  the  liability  of 


5  The  only  reference  to  Hapco's  motion  for  a  partial 
new  trial  in  the  twenty-eight-page  opinion  by  the  District 
Court  was  as  follows: 

"Before  dealing  with  defenses,  it  is  well  at  this 
point  to  dispose  of  plaintiff  Pineapple's  motion  for 
new  trial  upon  the  ground  that  the  individual  defend- 
ants could  have  been  held  upon  the  same  ground  and 
the  same  evidence  as  were  the  unions.  Pineapple  here 
repeats  the  same  error  as  was  made  by  the  unions  in 
contending  that  the  verdicts  were  inconsistent. 

It  is  true  that  the  Court  may  not  have  accurately 
stated  the  elements  of  liability  at  common  law  as  to 
the  individuals.  But  no  exceptions  were  taken  to  the 
instructions  upon  this  ground.  The  subject  is  highly 
complicated  and  the  question  of  whether  the  state  law 
or  a  common  law  adopted  by  the  federal  enactments 
applies  is  extremely  nebulous.  Certainly,  the  ground 
chosen  by  Pineapple  for  objection  and  exception  can 
not  be  maintained.  The  jury  found  against  Pineapple 
on  a  fair  statement  of  the  common  law.  This  motion 
for  new  trial  is  therefore  denied."  (Tr.  165) 


i 
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the  individual  appellees;  and  (3)  whether  Hapco  is  en- 
titled to  a  partial  new  trial  on  the  sole  issue  of  the  common 
law  liability  of  the  individual  appellees. 

Inasmuch  as  the  determination  of  whether  a  particular 
issue  should  have  been  submitted  to  the  jury  depends  upon 
whether  it  was  raised  in  the  pleadings  or  the  Pre-Trial 
Order  and  supported  by  evidence,  there  is  set  forth  here- 

i  after  a  summary  of  pertinent  portions  of  the  Pre-Trial 

I  Order  and  of  the  evidence. 

m 

A.     The  Pre-Trial  Order 

After  extended  pre-trial  conferences  (Tr.  183-348),  the 
1  District  Court  entered  a  Pre-Trial  Order  which  by  its  terms 
i  superseded  the  pleadings  (Tr.  76).  This  Pre-Trial  Order 
3  set  out  the  contentions  of  the  parties  and  the  issues  raised 
:  thereby. 

i  Hapco  contended  that  International,  Local  8  and  the 
individual  appellees  engaged  in  a  conspiracy  to  commit 
various  unlawful  acts  as  follows: 

"6.  That  the  defendant  International,  acting 
through  its  officers  and  agents  and  Local  8,  and  the 
defendant  Local  8,  acting  through  its  officers,  agents 
and  members,  and  the  individual  defendants  combined 
and  conspired  between  August  22,  1949  and  October 
30,  1949  to  boycott  plaintiff's  cargo  of  pineapple,  to 
injure  and  damage  plaintiff's  business  and  property,  to 
prevent  the  plaintiff  from  unloading  or  causing  to  be 
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unloaded  its  cargo  of  pineapple  and  from  shipping  or 
having  the  same  shipped  by  interstate  common  carriers 
from  the  port  of  The  Dalles,  Oregon  to  San  Jose  and 
other  points  in  California,  and  to  violate  Sections  303 
(a)  (1)  and  303  (a)  (4)  of  the  Labor  Management 
Relations  Act  of  1947,  and  that  pursuant  to  said  com- 
bination and  conspiracy  and  in  furtherance  thereof 
the  defendants  engaged  in  and  induced  and  encouraged 
the  employees  of  employers  engaged  in  unloading  said 
barge  and  employees  of  employers  engaged  in  trans- 
porting freight  by  rail  and  by  truck  between  the  states 
of  Oregon  and  California  to  engage  in  a  concerted  re- 
fusal in  the  course  of  their  employment  to  refuse  to 
transport,  handle  or  work  on  or  perform  any  services 
in  connection  with  plaintiff's  cargo,  with  an  object  of 
forcing  and  requiring  plaintiff  and  Isleways,  Ltd.  to 
cease  doing  business  with  said  employers  and  with 
persons  in  the  State  of  California  to  whom  said  cargo 
was  being  shipped,  and  other  states,  and  of  forcing 
and  requiring  said  employers  and  persons  to  cease 
using,  handling,  transporting  or  otherwise  dealing 
with  plaintiff's  pineapple  and  to  cease  doing  business 
with  plaintiff  and  with  Isleways,  Ltd.;  and  with  the 
further  object  of  forcing  and  requiring  the  port  of 
The  Dalles  to  assign  the  particular  work  of  unloading 
said  barge  and  of  loading  the  cargo  on  railroad  cars 
and  trucks  to  members  of  defendant  Local  8  rather 
than  to  its  own  employees;  ..."  (Contention  6,  Tr. 
57-58). 

In  succeeding  paragraphs,  Hapco  alleged  various  un- 
lawful acts  committed  by  the  defendants:  inducing  breach 
of  contracts  between  Hapco  and  the  Port  of  The  Dalles,  j 
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interstate  truck  carriers,  and  a  crane  company  (Contention 
6  (a),  Tr.  58) ;  inducing  employees  of  interstate  truck  and 
rail  carriers  and  the  crane  company  to  engage  in  concerted 
refusal  in  the  course  of  their  employment  to  perform  any 
services  on  Hapco's  cargo  (Contention  6  (b),  Tr.  58); 
picketing  the  terminal  of  the  Port  of  The  Dalles  commenc- 
ing September  26,  1949  (Contention  6  (c),  Tr.  58);  and 
rioting  against  Hapco  as  follows: 

"(d)  Defendants  on  September  28,  1949  at  about 
the  hour  of  2:00  P.M.,  forcibly  and  violently  overran 
and  thrust  aside  the  police  officers  of  the  City  of  The 
Dalles  who  were  on  duty  at  the  entrance  to  the  terminal 
of  the  port  of  The  Dalles  and  staged  a  riot  upon  the 
docks  and  in  the  warehouses  of  the  port  of  The  Dalles 
in  which  more  than  100  members  of  the  defendant 
union  Local  8  participated;  said  defendants,  many  of 
them  carrying  knives,  cargo  hooks,  2x4s,  axes  and 
crowbars  and  other  dangerous  and  deadly  weapons, 
beat  and  injured  employees  of  the  plaintiff  and  other 
persons  and  damaged  and  wrecked  trucks  and  a  derrick 
belonging  to  or  leased  by  plaintiff  and  damaged  and 
threw  into  the  Columbia  River  approximately  409 
cases  of  pineapple,  each  case  consisting  of  six  No.  10 
cans,  which  pineapple  was  wholly  lost  to  the  plaintiff; 
said  defendants  further  cut  and  destroyed  the  hawsers 
holding  the  said  barge  to  the  dock  and  set  the  barge 
adrift."  (Contention  6  (d),  Tr.  58-59). 

"Other  acts  alleged  were  patrolling  the  streets  of  the  City 
of  The  Dalles  to  further  dissuade  and  intimidate  employees 
of  employers  present  at  the  terminal  of  the  Port  of  The 
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Dalles  from  further  discharging  Hapco's  cargo  (Contention 
6  (e)  Tr.  59)  ;  and  the  picketing  of  the  terminal  again  from 
October  20  until  October  27,  1949  (Contention  6  (f)  and 
(g),Tr.  59-60). 

It  was  alleged  that  the  foregoing  acts  caused  employees 
of  the  Port  of  The  Dalles,  of  interstate  truck  and  rail  carriers, 
and  of  the  crane  company  to  concertedly  refuse  on  Septem- 
ber 26,  1949,  and  thereafter,  to  perform  any  services  in 
connection  with  Hapco's  cargo,  and  also  caused  Hapco's 
employees  to  concertedly  refuse  in  the  course  of  their  em- 
ployment to  perform  any  services  from  September  28  until 
October  19,  1949,  and  from  October  20  until  October  27, 
1949.  These  acts  allegedly  forced  Hapco  to  discontinue 
discharging  its  cargo  and  transporting  the  same  to  Cali- 
fornia between  September  26  and  October  30,  1949;  re- 
quired it  to  cease  doing  business  with  various  processors 
of  fresh  fruits  in  California;  caused  the  crane  company  to 
breach  its  agreement  with  Hapco  and  to  cease  doing  business 
with  it  from  September  26,  1949  on;  and  caused  the  Port 
of  The  Dalles  to  refuse  to  perform  its  agreement  with 
Hapco  and  allow  it  to  discharge  its  cargo  from  September 
28  until  October  19,  1949,  and  from  October  20  until  Octo- 
ber 27,  1949  (Contention  7  (a),  (b)  and  (c),  Tr.  6O-6I). 

As  the  direct  and  proximate  result  of  the  above  activities, 
Hapco  contended  that  it  was  injured  in  its  business  and 
property  and  sustained  damages  in  the  amount  of  $234,- 
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280.29,  which  claimed  damages  were  thereafter  specified 
in  detail  as  to  their  nature  and  amount  (Contention  8,  Tr. 
61-63). 

In  response,  the  two  labor  organizations  and  the  in- 
dividual appellees  in  their  contentions  denied  all  of  Hapco's 
contentions  that  any  of  the  defendants,  singularly  or  in 
concert  with  each  other,  performed  any  of  the  alleged  acts 
(Contentions  6,  7,  13,  Tr.  63-64).  They  also  asserted  that 
Hapco's  contentions  did  not  state  a  claim  upon  which  re- 
lief could  be  granted  against  the  individual  appellees,  in 
that  Section  303  of  the  Act  did  not  authorize  actions  for 
damages  against  individuals  (Contention  16,  Tr.  65). 

From  the  contentions  of  each  of  the  parties,  the  Pre- 
Trial  Order  set  forth  the  following  "Issues",  among  others, 
to  be  determined  at  the  trial: 

"  (5 )  Was  there  any  conspiracy  to  injure  the  plain- 
tiff in  its  business,  as  alleged,  which  said  conspiracy 
was  participated  in  by  the  defendant  International,  the 
defendant  Local,  the  defendant  individuals  or  any  of 
them?"  (Tr.  66) 

acts  and  conduct  alleged   by  plaintiff?"    (Tr.   67) 
(Italics  supplied) 

"(9)  If  so,  did  the  alleged  acts  and  conduct  cause 
the  consequences  claimed  by  plaintiff?"  (Tr.  67) 

"(10)  If  so,  were  such  acts  and  conduct  the  prox- 
imate cause  of  damages  alleged  to  have  been  sustained 
by  plaintiff  ?"    (Tr.  67) 
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"(11)  If  so,  what  was  the  amount  of  the  damages 
that  plaintiff  allegedly  sustained?"    (Tr.  67) 

"  (16)  Were  all  of  the  alleged  acts  allegedly  done 
or  performed  by  any  of  the  defendants,  either  singularly 
or  collectively,  violative  of  any  right  or  rights  of  the 
plaintiff?"    (Tr.  67)    (Italics  supplied) 

"(18)  Was  there  any  conspiracy  to  injure  the 
plaintiff  in  its  business,  as  alleged,  which  said  con- 
spiracy was  participated  in  by  the  defendant  Inter- 
national, the  defendant  Local,  the  defendant  individ- 
uals or  any  of  them?"    (Tr.  68) 

"(22)  (a)  Did  the  defendants  engage  in  a  com- 
bination and  conspiracy  to  boycott  plaintiff's  cargo 
and  to  injure  its  business,  etc.,  and  engage  in  various 
acts  and  conducts  in  furtherance  thereof  as  alleged  by 
plaintiff?"    (Tr.  68) 

"(23)  If  so,  did  the  alleged  combination  and  con- 
spiracy and  the  acts  and  conduct  in  furtherance  thereof 
cause  injuries  to  plaintiff's  business  and  property?" 
(Tr.  68-69) 

"(24)  If  so,  did  such  injuries  cause  plaintiff  to 
suffer  damages  in  the  sum  of  $234,280.29,  together 
with  reasonable  attorney's  fees  in  the  amount  of 
$25,000.00?"    (Tr.  69) 
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B.     The  Evidence  Relating^ 
to  Individual  Appellees. 

In  support  of  its  contentions,  Hapco  adduced  proof  at 
the  trial,  which  was  substantially  uncontroverted  insofar 
as  the  individual  appellees  were  concerned,  and  from  which 
the  jury  would  have  been  warranted  in  finding  the  facts 
hereafter  summarized. 


[The  Background} 

The  so-called  "Great  Hawaiian  Dock  Strike" ^  was  the 
background  to  the  present  action  and  the  activities  of  the 
individual  longshoremen.  The  strike  was  called  by  Inter- 
national and  its  affiliated  local  union  in  Hawaii  against 
the  stevedoring  companies  and  commenced  May  1,  1949 
(Tr.  1017).  Because  of  it,  Hapco  was  thereafter  unable  to 
export  pineapple  through  its  usual  method  of  using  ocean 
freighters  (Tr.  1018). 

Faced  with  orders  for  68,300  cases  of  pineapple  from 
;  processors  of  fresh  fruit  in  California  (Tr.  912-913,  Exhibit 


6   It  should  be  noted  that  the  factual  picture  hereinafter 
5  set  forth  is  incomplete,  in  that  evidence  relating  to  the 
i  activities  of  International  and  Local  8  is  not  discussed  but 
will  be  considered  in  connection  with  their  appeal. 

^    Generally,  see  Brissenden  "The  Great  Hawaiian  Dock 
^Strike",  4  Labor  Law  Journal  231   (April,  1953). 
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188)  and  requiring  pineapple  at  its  own  plant  at  San  Jose, 
California,  Hapco  in  August,  1949,  chartered  ocean-going 
barge  YFN  from  the  United  States  Navy  (Tr.  1014-1015, 
1018).  The  barge  was  loaded  by  employees  of  Isleways, 
Ltd.,  a  wholly  owned  subsidiary  of  Hapco,  at  the  latter's 
terminal  in  Honolulu,  with  a  cargo  of  approximately 
115,000  cases  of  pineapple  worth  more  than  $680,000.00 
(Tr.  915,  918-919,  1014,  1015,  1091).  The  barge  was 
towed  across  the  Pacific  Ocean  by  an  ocean-going  tug 
owned  by  Isleways,  Ltd.,  for  delivery  of  the  cargo  in  Cali- 
fornia to  these  processors  and  to  Hapco's  own  plant  (Tr. 
1018,  1019-1020). 

There  was  no  picketing,  disturbances  or  labor  diffi- 
culties of  any  kind  in  connection  with  the  loading  and  dis- 
patching of  the  barge  (Tr.  1016,  1017).  Hapco  and  Isle- 
ways were  not  engaged  in  any  dispute  with  their  own  em- 
ployees and  were  not  parties  to  the  dispute  between  the 
stevedoring  companies  and  International  and  its  affiliated 
local  union  (Tr.  1015-1018). 

When  it  proved  impossible  to  unload  the  barge  in  the 
San  Francisco  Bay  area  or  at  Tacoma,  Washington,  the 
barge  was  towed  from  the  latter  port  up  the  Columbia 
River  to  the  terminal  of  the  Port  of  The  Dalles  at  The 
Dalles,  Oregon,  lying  approximately  90  miles  east  of  Port- 
land (Tr.  1020-1025).  The  barge  arrived  at  The  Dalles 
on  the  evening  of  Saturday,  September  24  (Tr.  1025). 
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Before  the  arrival  of  the  barge,  Hapco  had  entered  into 
an  agreement  with  the  Port  of  The  Dalles,  a  municipal 
corporation,  whereby  the  Port  undertook  to  discharge  and 
unload  the  pineapple  from  the  barge  and  to  load  it  upon 
railroad  cars  and  trucks  for  shipment  to  California  (Tr. 
474-483,  496-500,  1024).  Hapco  had  also  entered  into  an 
agreement  with  the  Goodat  Crane  Service  for  the  lease  of  a 
crane  and  an  operator  to  lift  the  pineapple  from  the  barge 
to  the  Port  dock  (Tr,  883,  1040).  These  agreements  were 
made  with  a  view  to  commencing  the  unloading  of  the 
pineapple  from  the  barge  on  September  26  (Tr.  104l). 

[Pre-Riot  Activities] 

On  September  23rd,  before  the  arrival  of  the  barge 
at  The  Dalles,  appellee  Meehan  (the  representative  of  In- 
ternational in  Oregon)  called  on  some  of  the  Commis- 
sioners of  the  Port  of  The  Dalles  for  the  purpose  of  forcing 
the  Port  to  give  up  its  agreement  with  Hapco  to  unload 
the  barge  (Tr.  477-480,  500-502).  Labeling  the  barge  "hot 
cargo",  Meehan,  when  told  that  the  Port  was  an  open  one, 
replied,  "You  wouldn't  tie  up  a  barge  load  of  dynamite, 
would  you.^"  (Tr.  478).  Meehan  threatened  that  the  port 
would  be  picketed  (Tr.  478-501). 

On  September  25,  the  crane  leased  by  Hapco  was 
brought  to  The  Dalles  (Tr.  876,  883).    As  it  was  being 
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assembled,  a  number  of  longshoremen,  who  had  been  stand- 
ing near  the  entrance  to  the  Port  dock,  came  over  to  tell 
Goodat's  employees  that  they  had  better  not  take  the  crane 
out  on  the  dock  if  they  intended  to  unload  some  "hot  pine- 
apple" because  "it  is  liable  to  melt  the  boom  off,  and  it 
won't  be  healthy  for  you."  (Tr.  879).  Thereafter,  when 
the  owner  of  the  crane  was  threatened  at  his  home  by  two 
men  who  identified  themselves  as  from  "the  Hawaiian 
pineapple  job"  at  The  Dalles,  he  terminated  the  lease  ar- 
rangement and  Hapco  was  forced  to  buy  the  crane  (Tr. 
885-886,  1041). 

On  September  26,  Meehan,  in  the  company  of  appellee 
Baker  (President  of  Local  8)  and  others,  again  called  on 
some  of  the  Commissioners  of  the  Port  (Tr.  480-485,  502- 
505).  Displaying  a  belligerent  attitude,  he  threatened  the 
Port  not  to  unload  the  barge,  saying  that  he  had  20  pickets 
there  and  could  easily  get  200  more  (Tr.  481-482) .« 

As  appellees  Meehan  and  Baker  had  threatened,  on 
September  26  various  individual  longshoremen  together 
with  a  single  Hawaiian  from  the  local  union  affiliated  with 


8  Meehan  also  claimed  that  Local  8  had  a  contract  with 
the  Port  of  The  Dalles  because  longshoremen  from  Local 
8  had  once  unloaded  an  ocean-going  vessel  at  the  port  in 
1938  (Tr.  480-81,  504).  However,  the  Commissioners  were 
unable  to  find  any  such  contract  and  testified  that  Meehan 
did  not  want  to  unload  the  barge  but  only  wanted  to  pre-^ 
vent  its  being  unloaded  (Tr.  481,  504). 
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International  in  Hawaii,  began  to  mass  and  picket  at  the 
entrance  to  the  Port  dock  (Tr.  417,  506,  1254).  The  local 
manager  of  a  truck  line  estimated  there  were  from  75  to 
100  longshoremen  by  the  Port  dock  and  around  The  Dalles 
on  September  27  (Tr.  584). 

[The  Riot] 

On  Wednesday,  September  28,  at  approximately  7:00 
A.M.,  the  Port  began  to  unload  the  pineapple  from  the 
barge  and  to  load  it  on  two  Hapco  flat  bed  trucks  (Tr.  507, 
597,  6l4,  1038,  1043-1044).  Involved  in  the  unloading  op- 
eration were  the  Port's  own  employees,  and  a  superintend- 
ent, crane  operator  and  truck  drivers  employed  by  Hapco 
(Tr.  507,  949-950,  1042,  1079). 

Meanwhile,  on  Wednesday  morning,  in  answer  to  an 
appeal  by  appellee  Baker  over  the  loud  speaker  at  the 
Union  Hall  of  Local  8  in  Portland,  admittedly  at  least  150 
to  200  members  of  Local  8,  including  all  of  the  appellees 
(except  Sovolatenko) ,  drove  from  Portland  to  The  Dalles, 
a  distance  of  some  90  miles,  there  to  assemble  before  the 
entrance  to  the  Port  dock  (Tr.  1275-1276,  52-54). 9 

By  noon  over  200  longshoremen  were  massed  in  a  picket 


9  Photographs  of  the  dock  and  terminal  of  the  Port 
of  The  Dalles  are  shown  in  Exhibits  69,  70  and  71.  A  blue- 
print of  the  dock  will  be  found  in  Exhibit  182. 


20 

line  before  the  entrance  to  the  dock  (Tr.  433-434,  506, 
585).^^  On  duty  to  maintain  order  were  eight  special 
policemen  and  five  or  six  regular  police  officers  of  the  City 
of  The  Dalles  (Tr.  596).  The  longshoremen  were,  accord- 
ing to  an  officer  of  nineteen  and  one-half  years  experience 
with  the  Oregon  State  Police,  "rather  loud  and  boisterous 
and  in  a  quarrelsome  mood  to  anyone  that  went  through 
the  line"  (Tr.  432,  438).  Every  vehicle  that  went  in  and 
out  of  the  Port  dock  was  checked  and  every  driver  asked 
if  he  had  any  dealings  whatsoever  with  Hapco.  If  not,  the 
driver  was  given  a  slip  saying  that  he  had  no  connection 
with  Hapco  and  was  permitted  to  go  onto  the  dock  (Tr. 
438-439,  548).  Even  one  of  the  Port  Commissioners  driv- 
ing off  the  dock  was  told  by  Meehan  "you  are  doing  some- 
thing here  that  you  will  regret  the  rest  of  your  life"  (Tr. 
507-508). 

On  hearing  that  Hapco  had  two  large  trucks  waiting 
outside  The  Dalles  to  come  in  to  the  dock,  four  of  the 
appellees  went  from  the  dock  to  meet  Hapco's  truck  drivers. 
Their  purpose  was  to  persuade  these  employees  to  refuse 
to  drive  the  trucks  on  to  the  dock.  However,  after  receiv- 


10  A  visual  picture  of  some  of  the  massed  pickets  at 
the  entrance  to  the  Port  dock  may  be  obtained  from  Ex- 
hibits 47,  49  and  50,  which  show  the  scene  at  approximately 
10:30  A.  M.,  and  from  Exhibits  54  and  62  showing  the 
same  scene  shortly  after  noon.  (Notice  the  clock  in  the 
upper  right  hand  corner  of  photographs.) 
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ing  a  clearance  from  their  own  A.  F.  of  L.,  Teamsters  local 
union,  the  drivers  decided  to  proceed  to  the  dock  (Tr.  677- 
680,  695,  1098-1099,  1119,  1121-1122,  1125-1126,  1136, 
1140-1141,  1143). 

At  about  2:00  P.M.  these  two  large  trucks,  with  their 
four  drivers,  came  up  to  the  entrance  to  the  Port  dock  (Ex- 
hibit 42 ) .  A  rock  was  thrown  by  the  appellee  Gillis  through 
the  windshield  of  one  of  the  trucks  and  somebody  yelled, 
"Let's  get  them"  (Tr.  355-357,  441,  663,  1220).  From 
then  on,  according  to  Sergeant  U'Ren  of  the  Oregon  State 
Police  "it  was  a  riotous  mob,  screams  and  catcalls,  and 
every  foul  name  that  they  could  use"  (Tr.  441).  As  the 
second  truck  started  through  the  gates  leading  onto  the 
dock,  the  Assistant  Chief  of  Police  of  The  Dalles  testified 
that  the  mob  came  "just  like  a  wall"  (Tr.  599).  They 
pushed  and  shoved  their  way  through  the  gate  and  through 
the  policemen  on  duty,  and  rushed  onto  the  dock  (Tr.  356- 
360,  523,  599,  Exhibit  34).  Altogether  a  mob  estimated  at 
over  200,  "all  running  more  or  less"  went  onto  the  dock, 
their  yells  sounding  like  a  "terrific  growl"  to  a  Port  Com- 
missioner on  the  dock  (Tr.  450-451,  509-510). 

Some  of  the  mob  ran  up  to  the  last  Hapco  truck  to  enter 
the  gate  and  cut  its  air  line  so  as  to  lock  its  brakes.  The 
two  drivers  were  told  by  a  man,  who  held  a  steel  cargo 
hook  up  over  his  head,  to  "get  out  or  we  will  kill  you"  (Tr. 
666-669,  684).  Each  of  the  drivers  was  pulled  out,  brutally 
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beaten  and  kicked  in  the  face  and  in  the  head  until  he 
finally  agreed  to  go  back  to  California.  They  were  then 
made  to  back  the  truck  off  the  dock  (Tr.  668-669,  684-685, 
366-368). 

Others  of  the  mob  passed  by  the  rear  truck  and  ran  up 
to  the  first  Hapco  truck  (Exhibit  41 ) .  Again  air  hoses  were 
loosened.  The  driver,  who  had  gotten  out,  was  hit  on  the 
head  with  a  "hammer  handle  or  something"  and,  after  he 
was  down,  was  kicked  in  the  jaw  (Tr.  688-689,  Exhibit  37) . 
The  other  driver  was  jerked  out  of  the  seat  on  his  back  and 
hit  hard  on  his  head.  As  he  lay  on  the  dock  a  longshoreman 
stood  over  him  with  a  cargo  hook  saying,  "I  ought  to  crash 
this  through  your  skull"  (Tr.  524,  689,  1002,  Exhibit  45). 
When  told  to  "concentrate  on  the  equipment"  instead  of 
the  men,  a  gang  of  about  40  to  50  of  the  longshoremen 
tried  to  tip  the  truck  over  and  were  able  to  raise  it  four  or 
five  feet  off  of  the  dock  but  could  not  get  it  all  the  way 
over.  11  Others  broke  the  headlights  and  pulled  out  the 
trucks'  wiring  (Tr.  364,  411,  509,  524-525,  526-527,  579). 

Still  others  ran  past  the  two  trucks  into  a  covered  ware- 
house area  on  the  dock.  A  carpenter  foreman  working  on 
the  dock  estimated  that  150  to  200  men  ran  in  (Tr.  550). 
They  grabbed  2x4s,  4x4s,  steel  bolts,  all  available  sticks, 
and  one  man  even  went  into  the  Coast  Guard  workshop  and 


11    A  dramatic  picture  of  the  mob  of  longshoremen 
trying  to  tip  over  Hapco's  truck  is  shown  on  Exhibit  44. 


I 


23 

came  out  with  axe  handles  in  both  hands  (Tr.  550,  564- 
565,  578-579,  646).  They  were  screaming  "Get  the  god- 
dam scabs"  and  seemed  to  a  Coast  Guard  man  on  duty  just 
hke  a  "bunch  of  mad  men"  (Tr.  571,  578).  ^5(^en  they 
reached  the  two  Hapco  flatbed  trucks  which  had  been 
loaded  with  pineapple  from  the  barge,  they  ripped  the 
canvas  covering  the  cases  of  pineapple,  slashed  the  ropes 
holding  the  cargo,  dumped  the  pineapple  off  the  trucks, 
threw  a  4x4  through  the  windshield  of  one  of  the  trucks, 
slashed  at  the  tires  and  at  the  trucks  themselves  with  an  axe, 
and  broke  the  fuel  lines  (Tr.  469,  486,  510,  527,  550-552, 
564-565,  568,  581).  All  the  while  the  men  were  shouting 
"no  violence"  (Tr.  468,  647-648). 

After  the  mob  had  passed  through  the  warehouse  and 
reached  the  open  space  in  the  dock,  where  the  crane  was 
unloading  the  pineapple  from  the  barge,  they  began  to 
fight  with  all  the  port  and  Hapco  employees  engaged  in 
this  work.  (Tr.  403-406).  The  supervisor  of  Hapco's 
trucks  was  set  upon  by  15  or  20  of  the  men,  held  and  hit 
over  the  head  with  a  2x4,  and  then  kicked  in  the  face,  ribs 
and  stomach  (Tr.  568,  1012).  Three  cameramen  present 
were  assaulted  and  their  cameras  smashed  (Tr.  410-411,  529, 
550-551,  648-651).  As  many  men  as  possible  gathered 
around  the  crane  and  tried  up  tip  it  over  into  the  river.  The 
engine  of  the  crane  was  jimmied  and  smashed  at  with  a 
crowbar  and  loose  tools  from  the  crane  were  thrown  into  the 
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river  (Tr.  511,  528,  550,  570,  648 ).  Cases  of  pineapple  were 
tossed  over  the  edge  of  the  dock  into  the  river  as  fast  as 
the  men  could  throw  them  (Tr.  528,  579,  648).  The  thick 
manila  hawsers  holding  the  barge  to  the  dock  were  cut  (Tr. 
472,511,568)12. 

Various  witnesses  testified  that  the  damage  wrought  by 
the  rioting  longshoremen  was  not  the  acts  of  various  in- 
dividuals acting  alone  but  was  done  by  "team  work"  All 
of  the  individual  longshoremen  did  not  engage  in  one  act 
but  spread  out.  All  did  damage  at  the  same  time.  All 
seemed  to  know  their  job  and  all  knew  exactly  what  they 
were  doing  (Tr.  571,  574,  580,  660). 

After  being  on  the  dock  an  estimated  25  to  30  minutes, 
the  mob  walked  off  the  dock  in  an  orderly  way  and 
assembled  near  the  dock  entrance  (Tr.  369,  510,  560,  572, 
698 ) .  Meehan  addressed  them  saying  that  they  were  sup- 
posed to  have  been  peaceful  pickets  but  that  "they  had  done 
a  fine  job."  (Tr.  369-370,  461).  Later  the  Mayor  of  The 
Dalles  located  Meehan  and  read  him  a  riot  proclamation 
(Tr.  460). 

Admitted  in  evidence  were  three  different  motion  pic- 
tures  (Exhibits  74,  75   and  76),  which  were  filmed  at 


12  Two  photographs  (Exhibits  38  and  46)  particularly 
show  the  scene  at  the  open  space  in  the  dock  While  the  long- 
shoremen were  still  milling  about. 
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various  stages  of  the  riot  and  present  visual  evidence  in 
corroboration  of  the  testimony  of  Hapco's  witnesses.  Ar- 
rangements will  be  made  to  have  these  motion  pictures 
shown  to  the  Court. 

On  the  day  following  the  riot  some  200  to  300  long- 
shoremen returned  to  The  Dalles.  Prevented  by  a  tem- 
porary restraining  order  and  a  force  of  around  52  Oregon 
State  policemen  from  picketing  the  Port  of  The  Dalles 
dock,  the  longshoremen  patrolled  the  streets  of  the  city  in 
mobs  of  15  or  20,  crowding  people  off  of  the  sidewalks 
and  generally  terrifying  the  community  (Tr.  443-445,  457, 
461-463,  1042). 

[The  Results] 

As  a  result  of  the  riot,  the  Port  of  The  Dalles  was  forced 
to  discontinue  the  unloading  of  the  barge  (Tr.  486). 
Hapco's  crane  and  trucks  were  out  of  commission  from  the 
damages  they  suffered  during  the  riot  and  had  to  be  re- 
paired (Tr.  486,  686,  1038).  However,  it  proved  to  be 
impossible  to  effect  repairs  to  the  crane  until  about  ten 
days  after  the  riot  (Tr.  1040). 

By  that  time,  however,  Hapco  had  sustained  the  largest 
element  of  its  damage.  Hapco's  plant  at  San  Jose,  Cali- 
fornia, had  previously  purchased  large  quantities  of  perish- 
able peaches,  pears,  and  grapes  to  be  mixed  with  cherries 
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and  with  pineapple  from  the  barge  in  preparing  and  canning 
"fruit  cocktail".  To  prevent  the  spoilage  of  these  fresh 
fruits  while  awaiting  the  arrival  of  the  pineapple,  Hapco's 
plant  had  been  forced  to  process  and  can  them  into  a  mix- 
ture known  as  "fruit  mix"  on  successive  days  from  Sep- 
tember 27  until  October  6  (Tr.  935-939).  By  October  7 
all  the  fresh  fruit  had  been  processed  and  canned  (Tr.  916) . 
Inasmuch  as  there  was  no  market  for  fruit  mix  (Tr.  938, 
988-989,  995-996) ,  Hapco  was  required  to  reprocess  all  of  it 
after  the  eventual  receipt  of  the  pineapple  from  the  barge 
in  November  so  as  to  make  fruit  cocktail  (Tr.  939,  941 ) . 

Extensive  testimony  was  received  concerning  Hapco's 
costs  of  converting  fruit  mix  into  fruit  cocktail,  from 
which  it  was  possible  to  compute  the  reprocessing  costs  in- 
volved by  reason  of  the  failure  to  receive  pineapple  by 
September  29th,  the  day  on  which  pineapple  would  have 
been  delivered  at  the  plant  had  it  not  been  for  the  riot  (Tr. 
938-949,  956-958,  990-991).  There  was  also  detailed  testi- 
mony as  to  various  items  of  damage  or  expense  to  Hapco 
caused  by  the  activities  of  the  individual  longshoremen, 
such  as  the  repairing  of  the  trucks  and  the  crane  (Tr. 
1056-1057) ,  charter  fees  of  the  barge  and  its  tug  (Tr.  1051- 
1052,  1061),  special  police  (Tr.  1060),  lost  cases  of  pine- 
apple (Tr.  918-919,  1048),  cut  mooring  lines  (Tr.  1061), 
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medical  and  hospital  bills  of  injurde  employees  (Tr.  1066- 
1067),  etc.i3 

[Individual  Participants] 

Twenty-two  of  the  appellees^"^  were  arrested,  indicted 
by  the  Grand  Jury,  and  convicted  in  the  Circuit  Court  of 
the  State  of  Oregon  for  the  County  of  Wasco  of  the  crime 
of  Riot  in  violation  of  Section  23-801,  Oregon  Compiled 


15  In  view  of  the  limited  questions  raised  on  this  appeal, 
the  concern  has  been  to  set  forth  the  activities  of  the  in- 
dividual appellees  and  the  general  damage  resulting  there- 
from. The  specific  items  of  damage  and  their  amounts  are, 
of  course,  questions  of  fact  for  determination  by  the  jury. 

1"^  Aden,  Baker,  Bantin,  Bletch,  Caramanica,  Dollar- 
hide,  Foster,  Howard  E.,  Foster,  Henry  L.,  Goevelinger, 
Gayeski,  Gillis,  Hahn,  Ingram,  Kephart,  Lambert,  Montroy, 
Albaloni,  alias  Miller,  Nielsen,  Settje,  Swanson,  York  and 
Zimmer  (Exhibit  26). 
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Laws  Annotated^^,  by  pleading  guilty  to  the  indictment 
which  charged,  in  part,  that  each  of  them: 

"...  and  100  or  more  other  persons  to  the  Grand 
Jury  unknown,  on  the  28th  day  of  September,  1949, 
in  the  County  of  Wasco,  State  of  Oregon,  then  and 
there  being,  and  said  defendants  and  other  persons 
then  and  there  acting  together  and  carrying  dangerous 
weapons,  namely,  cargo  hooks,  iron  bars,  rocks,  an 
ax,  knives,  clubs  and  sticks,  and  then  and  there  en- 
couraging and  soliciting  other  persons  participating 
with  them  to  acts  of  force  and  violence,  did  then  and 
there  unlawfully,  feloniously,  routously,  riotously  and 
tumultuously  assemble  and  congregate,  without  au- 
thority of  law  and  in  a  manner  adapted  to  disturb  the 
public  peace  and  excite  public  alarm;  and  did  then 
and  there  unlawfully,  feloniously,  wilfully,  routously, 
riotously  and  tumultuously  use  force  and  violence  and 


15    Section  23-801,  O.C.L.A.,  provides: 

"RIOT  AND  UNLAWFUL  ASSEMBLY.  Any 
use  of  force  or  violence,  or  any  threat  to  use  force  or 
violence,  if  accompanied  by  immediate  power  of  ex- 
ecution, by  three  or  more  persons  acting  together,  and 
without  authority  of  law,  is  riot.  Whenever  three  or 
more  persons  assemble  with  intent,  or  with  means 
and  preparation  to  do  an  unlawful  act,  which  would 
be  riot  if  actually  committed,  but  do  not  act  towards 
the  commission  thereof,  or  whenever  such  persons 
assemble  without  authority  of  law,  and  in  such  manner 
as  is  adapted  to  disturb  the  public  peace  or  excite 
public  alarm,  or  disguised  in  a  manner  adapted  to 
prevent  them  from  being  identified,  such  assembly  is 
an  unlawful  assembly." 
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threaten  to  use  force  and  violence,  which  threats  were 
then  and  there  accompanied  with  immediate  power  of 
execution,  and  on  being  so  assembled  and  congregated, 
as  aforesaid,  the  said  defendants  did  then  and  there 
unlawfully,  wilfully,  routously  and  riotously  trespass 
upon  inclosed  premises  not  their  own,  or  either  of 
them,  namely,  the  premises  of  the  Port  of  The  Dalles, 
and  did  then  and  there  unlawfully,  routously,  riotously 
and  feloniously  make  an  assault  upon  Don  Higham, 
Eugene  Hoard,  Elvy  Davis,  Clarence  Rosales  and  Ray- 
mond Curto,  by  then  and  there  unlawfully  and  felo- 
niously striking  and  beating  them  with  said  cargo 
hooks,  iron  bars,  clubs  and  sticks;  and  did  then  and 
there  unlawfully  and  wilfully  assault  and  beat  George 
Lindsay  and  Hugh  Ackroyd;  and  did  then  and  there 
unlawfully  routously,  riotously,  feloniously,  maliciously 
and  wantonly  destroy  and  injure  the  personal  property 
of  another,  namely,  1  camera  the  property  of  George 
Lindsay;  1  camera  the  property  of  Hugh  Ackroyd;  1 
camera  the  property  of  Robert  Lachenbach;  4  motor 
trucks,  I  power  crane,  150  cases  of  pineapple  and  3 
manila  hawsers,  the  property  of  Hawaiian  Pineapple 
Company,  ltd.,  thereby  then  and  there  greatly  terrify- 
ing, alarming  and  disturbing  not  only  Ralph  Q.  John- 
son and  Clifford  J.  Deane,  but  many  and  all  the  good 
and  peaceable  people  then  and  there  passing  and  be- 
ing, contrary  to  the  Statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State 
of  Oregon."  (Exhibit  26) 

Thirty-eight  other  appellees  admitted  during  the  pre- 
trial conferences  or  in  their  depositions  that  they  had  gone 
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upon  the  dock  of  the  Port  of  The  Dalles  during  the  riot 
on  September  28 1^. 

Of  the  remaining  36  appellees  all  except  one  were  in 
The  Dalles  on  September  28  at  or  near  the  Port  dock^"^.  Of 
this  latter  group  four  were  involved  in  trying  to  induce 
Hapco's  truck  drivers  to  refuse  to  drive  their  trucks  to  the 
dockis. 


16  Anderson,  Barrett,  Christiansen,  Ferraris,  Green, 
Hall,  Hamllik,  Jaschina,  Geo.  G.  Jones,  Geo.  Jones,  Kull- 
berg,  Mackey,  Palmer,  Piwarchuck,  Raske,  Joe  Ross,  Wm. 
Ross,  Schafer,  Simpson  (Tr.  116),  Streiff,  Yazalino,  Brown, 
Burk,  Campbell,  Drake,  Ewing  (Tr.  91),  Flower,  Hansen, 
Headrick,  Helland,  Harold  Jones,  Kasin,  Larsen,  Ma2or, 
Pinkham,  Roberts,  Still,  Tracas  (unless  otherwise  noted,  all 
references  are  to  Tr.  52-54). 

17  Alberg  (Tr.  78),  Atwood  (Tr.  52,  78),  Backstrom 
(Tr.  52,  79),  Bailey  (Tr.  79),  Ezra  Baker  (Tr.  52,  79), 
Bjorge  (Tr.  52),  Carpenter  (Tr.  52,  86),  Chiles  (Tr.  52, 
86),  Cule  (Tr.  52,  86),  Delk  (Tr.  52,  87),  Ede  (Tr.  52, 
89),  Erickson  (Tr.  52,  90),  Hiltunen  (Tr.  53,  98),  Hjerpe 
(Tr.  53,  98),  Hopp  (Tr.  53,  99),  Hoskin  (Tr.  53,  99), 
Jennings  (Tr.  53),  Johnson  (Tr.  53,  102),  Lang  (Tr.  53, 
105),  Laurer  (Tr.  53,  106),  Leichtman  (Tr.  53,  106), 
Lemieux  (Tr.  53,  107),  Lowrey  (Tr.  53,  107),  O'Bray 
(Tr.  53),  Olson  (Tr.  53,  110),  Perkins  (Tr.  53,  110), 
Pilcher  (Tr.  53,  HI),  Quist  (Tr.  53,  112),  Storseth  (Tr. 
53,  117),  Roy  Swanson  (Tr.  53,  118),  Thomas  (Tr.  53, 
118),  Walter  (Tr.  53,  119),  Wojok  (Tr.  53,  120),  Yevtich 
(Tr.  53,  121),  Young  (Tr.  53,  121),  Zeller  (Tr.  53,  122). 

18  Alberg  (Tr.  1136),  Backstrom  (Tr.  1098-1099, 
1112),  Olson  (Tr.  1121-1122),  Storseth  (Tr.  1136). 
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Six  of  the  appellees  testified  in  depositions  to  engaging 
in  acts  of  assault  and  battery^^)^  and  seven  others  testified 
to  seeing  these  acts  or  the  results  thereof^o. 

Seven  of  the  appellees  testified  to  damaging  or  meddling 
with  Hapco's  property^i.  Only  ten  of  the  appellees  ad- 
mitted trying  to  tip  over  the  truck22,  though  Exhibit  44 
shows  well  over  thirty  individuals  involved  in  this  activity. 
One  appellee  admitted  trying  to  tip  the  crane^^,  and  ten 
others  admitted  that  they  threw  cases  of  pineapple  into  the 
Columbia  River^^. 


19  Bletch  (Tr.  82),  Caramanica  (Tr.  85),  Dollarhide 
(Tr.  88),  Drake  (Tr.  89),  Lambert  (Tr.  104),  Montroy 
(Tr.  109). 

20  Aden  (Tr.  78),  Barrett  (Tr.  81),  Hamllik  (Tr.  96), 
Kephart  (Tr.  103),  William  Ross  (Tr.  114),  Settje  (Tr. 
115),  Simpson  (Tr.  116). 

21  Bletch  (Tr.  83),  Drake  (Tr.  89),  Gillis  (Tr.  94), 
Lambert  (Tr.  105),  Montroy  (Tr.  109),  Streiff  (Tr.  118), 
Yazalino  (Tr.  120). 

22  Aden  (Tr.  78),  Dollarhide  (Tr.  88),  Drake  (Tr. 
89),  Ewing  (Tr.  91),  Howard  E.  Foster  (Tr.  93),  Head- 
rick  (Tr.  97),  Kephart  (Tr.  103),  Raske  (Tr.  113), 
William  Ross  (Tr.  114),  Swanson  (Tr.  118). 

23  Jaschine  (Tr.  101). 

24  Aden  (Tr.  78),  Bletch  (Tr.  83),  Ferraris  (Tr.  91), 
Howard  E.  Foster  (Tr.  93),  Gillis  (Tr.  94),  Jaschine  (Tr. 
101),  Kephart  (Tr.  103),  Montroy  (Tr.  109),  William 
Ross  (Tr.  114),  Swanson  (Tr.  118). 
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SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  in  failing  to  submit  to  the 
jury  the  issue  of  the  common  law  liability  of  the  individual 
appellees  to  Hapco  as  a  result  of  their  unlawful  activities, 
separate  and  apart  from  any  issues  of  their  liability  as  co- 
conspirators with  International  and  Local  8. 

2.  The  District  Court  erred  in  refusing  to  give  to  the 
jury  the  following  instructions  requested  by  Hapco: 

"If  you  find  from  a  preponderance  of  the  evidence 
that  certain  individual  defendants  on  or  about  Sep- 
tember 28,  1949,  in  a  riotous  and  tumultuous  manner 
entered  upon  the  dock  of  the  Port  of  The  Dalles  and 
thereby  placed  in  fear  the  employees  of  the  plaintiff 
or  of  the  Port  of  The  Dalles,  or  of  any  other  employers 
who  were  engaged  in  business  with  the  plaintiff  with 
an  object  of  intimidating  said  employees  and  inducing 
them  to  refuse  to  perform  their  services  for  the  plain- 
tiff and  other  employers,  and  you  further  find  that 
plaintiff  sustained  damages  as  a  proximate  result  of 
such  activities  of  the  defendants,  then  your  verdict 
should  be  for  the  plaintiff  and  against  such  defendants 
who  participated,  in  such  amount  as  will  reasonably 
compensate  it  for  the  damage  to  its  business  and  prop- 
erty."   (Tr.  130) 

*      *      * 

"If  you  find  from  the  preponderance  of  the  evi- 
dence that  on  September  28,  1949,  at  about  the  hour 
of  2:00  p.m.  certain  individual  defendants  entered 
upon  the  dock  of  the  Port  of  The  Dalles  and  there  in 
a  loud,  riotous  and  tumultuous  manner  assaulted  cer- 
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tain  employees  of  the  plaintiff  and  damaged  property 
and  cargo  belonging  to  the  plaintiff  and  resisted  the 
police  officers  of  the  City  of  The  Dalles,  all  of  the  in- 
dividual defendants  who  participated  in  the  raid  upon 
the  dock  are  liable  for  all  of  the  injuries  and  damages 
inflicted  by  any  of  the  rioters  if  any  such  damages  or 
injuries  were  inflicted."    (Tr.  130-131) 


"In  the  assessment  of  damages  against  the  various 
defendants,  you  should  consider  the  date  as  of  which 
the  defendant  or  defendants  commenced  the  activities 
herein  complained  of,  bearing  in  mind  plaintiff's  claim 
that  its  damages  were  sustained  during  a  period  com- 
mencing September  26,  1949.  Accordingly,  if  you  find 
from  a  preponderance  of  the  evidence  that  each  of  the 
defendants,  as  a  result  of  a  conspiracy,  engaged  in  the 
activities  herein  complained  of  and  that  plaintiff's 
losses,  if  any,  commenced  as  of  September  28,  1949, 
then  each  of  the  defendants  would  be  liable  for  all 
of  the  damages,  if  any,  sustained  on  and  after  that 
date  regardless  of  whether  he  or  they  participated  in 
the  unlawful  activities  subsequent  to  that  date.  On 
the  other  hand,  if  you  find  from  a  preponderance  of 
the  evidence  that  there  was  no  conspiracy,  then  the 
defendants  may  only  be  held  liable  for  such  damages, 
if  any,  that  plaintiff  sustained  as  a  result  of  the  activ- 
ities of  such  defendant  or  defendants,  bearing  in  mind 
the  instruction  which  I  have  given  you  as  to  responsi- 
bility for  the  damages  resulting  from  the  riot,  if  any. 

"I  further  instruct  you  that  the  plaintiff 
Hawaiian  Pineapple  Company  can  make  only  one  re- 
covery of  the  damages,  if  any,  awarded  to  it  in  this 
action,  and  that  if  you  should  find  for  the  plaintiff 
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against  some  of  the  defendants  in  one  sum  and  against 
others  of  the  defendants  for  another  sum,  the  plaintiff 
would  be  only  entitled  to  recover  the  larger  sum 
awarded,  and  is  not  entitled  to  recover  the  total  of 
the  different  sums  awarded."  (Tr.  133-134) 

Hapco  objected  to  the  refusal  of  the  District  Court 
to  give  instructions  that  it  was  entitled  to  recover 
against  the  individual  appellees,  even  if  the  Labor- 
Management  Relations  Act,  1947,  was  not  involved  in 
the  action,  because  of  the  wrongful  physical  activities 
engaged  in  by  the  individual  appellees  in  preventing 
Hapco  from  carrying  on  its  business  operations  (Tr. 
1450-1451). 

3.    The  Distirct  Court  erred  in  giving  the  following 
instructions  to  the  jury: 

"Now,  I  want  to  mark  that  point.  If  you  find  under 
these  instructions  that  I  have  just  given  you  that  neither 
of  these  unions  is  liable,  neither  the  International  nor 
the  local,  then  you  shall  promptly  enter  a  verdict  in 
favor  of  all  the  defendants  and  against  the  plaintiff. 
That  includes  the  individuals  and  everyone  else.  Now 
if  you  have,  however,  found  liability  under  these  in- 
structions as  to  one  or  both  unions,  the  International 
and  local,  then  you  may  consider  the  liability  of  the 
individual  defendants.  In  other  words,  you  have  to 
find  the  unions  or  one  of  them  liable  under  the  first 
part  of  the  instructions  before  you  can  consider  any 
individuals."  (Tr.  1435) 

*      *      * 
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"If  you  find  from  the  evidence,  that  the  individual 
defendants,  [1726]  among  themselves  or  together  with 
the  Defendants  International  and  Local  8,  or  either  of 
the  unions,  conspired  together  to  restrain  trade  and 
commerce  between  the  Territory  of  Hawaii  and  any 
state  of  the  United  States,  and  to  encourage  or  induce 
the  employees  of  any  employer  by  concerted  action  in 
the  course  of  their  employment  to  refuse  to  transport, 
handle  or  work  upon  a  cargo  of  pineapple  at  The 
Dalles,  Oregon,  or  to  perform  any  services  in  connec- 
tion therewith,  with  the  object  of  forcing  any  employer 
or  other  person  to  cease  doing  business  with  any  other 
person,  and  with  the  purpose  of  doing  injury  to  the 
business  or  property  of  the  plaintiff,  and  that  said 
damage  to  business  or  property  was  actually  accom- 
plished, then  plaintiff  is  entitled  to  recover  against 
any  individuals  who,  knowing  of  the  unlawful  intent, 
did  any  act  in  furtherance  thereof  and  reasonably  cal- 
culated to  effect  the  object  of  the  conspiracy."    (Tr. 

1436-1437) 

*  *      * 

"If  you  find  there  was  no  conspiracy  involving  any 
individual  defendants,  then  your  deliberations  will  be 
Confined  to  the  defendant  unions  alone  in  accordance 
with  the  [1728}  previous  instructions.  If  as  to  any 
individual  defendant  you  find  he  was  not  a  member 
of  such  conspiracy  or  did  no  act  in  furtherance  of  any 
conspiracy,  knowing  of  the  common  design  and  with 
the  purpose  of  aiding  and  abetting  the  common  ob- 
ject, then  you  should  find  in  favor  of  that  defendant." 

(Tr.  1438-1439) 

*  *      * 

"If  you  find  that  the  International,  acting  through 
its  agents  or  officers,  in  the  course  of  their  employ- 
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ment,  or  through  Local  8  and  Local  8  itself,  through  its 
officers  and  [1729]  agents  or  members,  in  the  course 
of  their  employment,  induced  or  encouraged  employes 
of  any  employer  to  engage  in  a  concerted  refusal  in 
the  course  of  their  employment  to  transport  or  other- 
wise handle  any  goods,  articles  or  commodities,  or 
otherwise  handle,  work  on  or  perform  services  in  con- 
nection with  any  goods,  if  one  of  the  objects  of  the 
inducement  and  encouragement  was  to  force  or  re- 
quire any  person  to  cease  doing  business  with  any 
other  person,  and  as  a  direct  result  plaintiff  was  in- 
jured in  business  or  property,  then  you  may  find  lia- 
bility against  both  the  union  defendants. 

If  you  find  only  one  is  so  liable,  then  you  will  find 

liability  against  such  defendant. 

If  you  do  not  so  find,  you  will  return  a  verdict  for 
all  defendants  and  against  the  plaintiff. 

But  if  you  find  one  of  the  defendant  unions  liable, 
or  both  of  the  defendant  unions  liable,  and  if  on  further 
consideration  you  find  that  the  defendant  union  or 
unions  against  whom  you  have  found  liability  further 
entered  into  a  conspiracy,  as  above  described,  with  the 
individual  defendants,  you  will  add  to  the  verdict  the 
names  of  all  the  individual  defendants  against  whom 
you  find."  (Tr.  1439-1440). 

Hapco  objected  to  these  instructions  to  the  effect 
that  there  could  be  no  verdict  against  the  individual 
appellees  unless  the  unions  were  also  found  liable,  on 
the  ground  that  the  cause  of  action  against  the  in- 
dividual appellees  was  broader  than  a  conspiracy  to 
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restrain  trade  and  was  directed  against  and  included 
the  riot  and  the  other  activities  the  individual  appellees 
engaged  in  to  physically  stop  Hapco's  business  opera- 
tions (Tr.  1450). 

4.  The  verdict  in  favor  of  the  individual  defendants 
is  contrary  to  the  clear  weight  of  the  evidence  and  to  law. 

ARGUMENT 

I. 

THE  ISSUE  OF  THE  COMMON  LAW  LIABILITY  OF 
THE  APPELLEES  FOR  THEIR  UNLAWFUL  ACTS  CAUS- 
ING DAMAGE  TO  HAPCO  SHOULD  HAVE  BEEN  SUB- 
MITTED TO  THE  JURY  SEPARATE  AND  APART  FROM 
THE  ISSUE  OF  THEIR  LIABILITY  AS  CO-CONSPIRA- 
TORS WITH  INTERNATIONAL  AND  LOCAL  8,  AND 
THE  FAILURE  AND  REFUSAL  OF  THE  TRIAL  COURT 
TO  DO  SO  CONSTITUTED  PREJUDICIAL  ERROR. 

A.     Conspiracy  not  Gravamen 
of  Hapco's  Action. 

Although  Hapco  contended  in  the  Pre-Trial  Order  that 
International,  Local  8,  and  the  individual  appellees  com- 
bined and  conspired  to  engage  in  various  alleged  unlaw- 
ful acts  (Tr.  57-58),  it  was  not  essential  to  recovery  that 
such  a  conspiracy  be  proved. 
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A  conspiraq'  may  be  pleaded  and  proved  in  order  to 
connect  a  defendant  with  a  transaction  and  to  charge  him 
with  the  acts  and  declarations  of  his  co-conspirators  with- 
out which  he  would  not  otherwise  be  implicated.  See  In- 
ternational Longshoremen's  &  Warehousemen's  Union  v. 
Juneau  Spruce  Corp.,  189  F.  (2d)  177  (CA  9,  1951)  aff'd, 
342  U.S.  237;  Gabriel  v.  Collier,  146  Or.  247,  255,  29  P. 
(2d)   1025,  1028  (1934). 

It  is  fundamental,  however,  that  a  charge  of  conspiracy 
is  not  the  gravamen  of  a  complaint.  Even  if  a  conspiracy 
is  not  proved,  a  plaintiff  may  still  recover  damages  against 
such  of  the  defendants  as  are  shown  to  be  guilty  of  unlaw- 
ful acts  which  directly  result  in  damage  to  the  plaintiff. 
James  v.  Evans,  149  F.  136  (CA  3,  1906) ;  Keller  v.  Com- 
mercial Credit  Co.,  149  Or.  372,  40  P.  (2d)  1018  (1935); 
Gabriel  v.  Collier,  supra;  see  Rowland  v.  Corn,  232  F.  35, 
40  (CA  2,  1916);  Ewald  v.  Lane,  104  F.  (2d)  222  (CA. 
D.C.,  1939),  cert,  denied,  308  U.S.  568. 

B.  Common  Law  Liability  of 
Appellees  for  Damages  caused 
Hapco,  Regardless  of  Conspiracy. 

The  evidence  previously  summarized  is  overwhelming 
and  largely  without  dispute  that  on  September  28,  1949, 
a  mob  of  over  200  longshoremen,  including  the  individual 
appellees  to  the  extent  therein  set  forth,  stormed  in  a  group 
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through  the  gates  of  the  dock  of  the  Port  of  The  Dalles 
and  staged  a  riot  on  the  dock.  During  the  course  of  this 
rioting,  they  injured  and  destroyed  Hapco's  property, 
assaulted  and  terrified  its  employees  and  other  persons 
present,  forced  the  Port  of  The  Dalles  to  discontinue  un- 
loading the  barge,  and  by  thus  preventing  the  delivery  of 
needed  pineapple  to  its  California  plant  caused  Hapco  to 
incur  heavy  reprocessing  expenses. 

These  unlawful  acts  directed  against  Hapco  created 
in  it  a  right  of  action  under  the  common  law  against  each 
and  all  of  the  persons  who  participated  therein,  for  it  is  a 
well  recognized  and  frequently  applied  principle  that  all 
persons  who  are  responsible  for  or  who  participate  in  mob 
violence  are  liable  for  the  necessary  and  natural  conse- 
quences thereof.  46  Am.  Jur.,  Riots  and  Unlawful  Assem- 
bly, Sec.  18,  p.  135;  Calcutt  v.  Gerig,  271  F.  220  (CA  6, 
1921);  Saunders  v.  Gilbert,  156  N.C.  463,  72  S.E.  610 
(1911). 

That  the  individual  appellees  and  others,  who  stormed 
onto  the  dock,  constituted  a  rioting  mob  bent  on  wrecking 
their  unlawful  havoc  on  Hapco,  is  evident  not  only  from 
the  undisputed  fact  that  twenty-two  of  the  appellees  ad- 
mitted this  by  their  plea  of  guilty  to  the  indictment  charg- 
ing them  with  the  Oregon  statutory  crime  of  Riot  (Ex- 
hibit 26),  but  also  from  a  previous  decision  of  this  Court, 
Salem  Mfg.  Co.  v.  First  American  Fire  Ins.  Co.  of  New 
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York,  111  F.  (2d)  797  (1940),  setting  forth  the  common 
law  authorities  with  respect  to  what  constitutes  a  riot. 

Even  if  the  appellees  and  Hapco  had  occupied  an  em- 
ployee-employer relationship  to  each  other,  the  acts  of 
violence  committed  by  the  appellees  were  unlawful  and 
have  always  been  so  recognized  by  all  courts.  See,  in  Ore- 
gon, for  example,  Wallace  v.  International  Association, 
155  Or.  652,  665-664,  63  P.  (2d)  1090,  1095  (1936); 
Starr  v.  Laundry  Union,  155  Or.  634,  648-649,  63  P.  (2d) 
1104,  1109-1110  (1936).  For  damages  suffered  through 
violent  means,  it  is  further  recognized  that  a  plaintiff 
has  a  remedy  at  law  for  the  unlawful  torts  committed 
against  it.  See,  for  example,  Restatement,  Torts,  Vol.  IV, 
p.  93. 

For  the  injuries  to  its  property  and  business  as  a  result 
of  the  intentional  and  unjustified  actions  of  the  participat- 
ing appellees,  Hapco  was  entitled  to  be  compensated  in 
accordance  with  the  general  rules  of  damages,  46  Am.  Jur., 
Riots  and  Unlawful  Assembly,  Sec.  19,  p.  136.  At  the  very 
minimum  Hapco  would  have  the  right  to  be  compensated 
for  all  of  the  actual  out-of-pocket  expenses  it  was  forced  to 
incur  as  a  direct  and  proximate  result  of  the  unlawful  acts 
of  the  appellees. 
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C.     Issue  of  the  Common  Law 
Liability  of  Appellees  was 
Raised  by  Pre-Trial  Order 
and  Supported  by  Proof. 

In  its  contentions  in  the  Pre-Trial  Order,  Hapco  alleged 
the  various  unlawful  actions  committed  on  September  28 
by  the  appellees  in  violently  entering  the  Port  dock  and 
staging  a  riot  thereon  with  consequent  damage  to  Hapco's 
employees  and  property  (Tr.  58-59).  Moreover,  Hapco 
alleged  the  damages  v^hich  it  had  sustained  to  its  business 
and  property  by  reason  of  these  and  other  activities  of  the 
appellees  (Tr.  61-63).  These  allegations  were  denied  by 
the  appellees  (Tr.  63,  65). 

Specifically  framed  as  "issues"  in  the  Pre-Trial  Order 
were  those  of  whether  the  individual  appellees  "engaged 
in  the  acts  and  conducts  alleged"  by  Hapco  (Issue  8,  Tr. 
67 ) ;  and  if  so,  whether  sudi  acts  and  conduct  were  the 
proximate  cause  of  damage  to  Hapco  and,  if  so,  in  what 
amount  (Issues  9,  10,  11,  Tr.  67).  Also  framed  as  "issues" 
were  whether  the  appellees  and  International  and  Local  8 
engaged  in  various  acts  and  conduct  in  furtherance  of  a 
conspiracy  to  boycott  cargo  and  injure  its  business  (Issue 
22  (a),  Tr.  68) ;  and,  if  so,  whether  the  alleged  conspiracy 
and  acts  in  furtherance  injured  Hapco's  business  and  prop- 
erty (Issue  22  (b),  Tr.  68-69). 

The  Pre-Trial  Order  further  raised  as  an  issue  to  be 
determined  at  the  trial  whether  the  alleged  acts  of  any  of 
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the  defendants,  either  singularly  or  collectively,  were  a 
violative  of  any  rights  of  Hapco  (Issue  16,  Tr.  67). 

On  the  issues  thus  posed,  Hapco  presented  direct  and 
unrebutted  proof  that  the  appellees  engaged  in  unlawful 
acts  by  their  riotous  conduct  of  September  28  and  that  these 
unlawful  acts  were  the  direct  and  proximate  cause  of  damage 
to  Hapco's  property  and  business.  Yet  the  District  Court,  as 
will  be  shown,  failed  and  refused  to  submit  these  issues,  so 
raised  and  supported  by  the  proof,  to  the  jury. 

In  analyzing  Hapco's  contentions  in  the  Pre-Trial  Order, 
it  should  always  be  kept  in  mind  that  Hapco  was  charging 
International  and  Local  8  with  violating  Sec.  303  (a)  (1)  of 
the  Act.  Accordingly,  Hapco's  contentions  were  cast  in  terms 
of  the  many  statutory  requirements  or  elements  necessary  to 
bring  a  suit  for  damages  under  Sec.  303  (b)  of  the  Act.  Such 
contentions  should  not,  however,  be  allowed  to  obscure  the 
contentions  made  by  Hapco  and  framed  as  issues  at  the  trial 
that  the  appellees  engaged  in  unlawful  riotous  activities  on 
September  28  and  thereby  caused  damage  to  Hapco.  Ad- 
mittedly, the  Pre-Trial  Order  raised  other  issues  as  to  the 
common  law  liability  of  the  appellees  for  engaging  in  various 
other  activities,  besides  the  riotous  acts  of  September  28,  pur- 
suant to  a  combination  and  conspiracy  between  the  two 
unions  and  the  individual  appellees.  The  presence  of  these 
other  issues  in  the  action  does  not  preclude  Hapco  from 
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having  a  narrower  issue,  which  it  had  raised  by  the  plead- 
ings and  supported  by  the  proof,  submitted  to  the  jury. 

D.     The  Failure  and  Refusal  of 
the  District  Court  to  Submit 
Separately  the  Issue  of  the 
Appellees'  Common  Law  Liability. 

Despite  previous  requests  made  to  it  by  Hapco,  the  Dis- 
trict Court  failed  to  give  any  instructions  whatsoever  with 
reference  to  the  common  law  liability  of  the  individual 
appellees  separate  and  apart  from  their  liability  as  co-con- 
spirators with  International  and  Local  8  or  either  of  them. 

The  only  instructions  of  the  District  Court  with  respect 
to  the  liability  of  the  individual  appellees  were  given  upon 
the  basis  that  only  if  International  or  Local  8,  or  both,  were 
found  liable  under  the  instructions  given  as  to  the  liability 
of  these  labor  organizations  for  violating  the  Act,  could 
the  jury  then  consider  the  liability  of  the  individual 
appellees,  and  then  only  if  the  appellees  or  any  of  them  en- 
tered into  a  conspiracy  with  the  unions,  or  either  of  them 
(Tr.  1435,  1438,  1440). 

Prior  to  the  argument  of  the  case  and  the  instruction 
of  the  jury,  Hapco  had  submitted  one  instruction  in  par- 
ticular which  would  have  squarely  submitted  to  the  jury  the 
issue  of  the  common  liability  of  the  individual  appellees 
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for  their  riotous  activities  of  September  28^5,  In  accordance 
with  Hapco's  intention  of  allowing  the  jury  to  pass  directly 
upon  the  liability  of  each  of  the  individual  appellees,  re- 
gardless of  whether  they  were  also  engaged  in  a  conspiracy 
among  themselves  or  with  the  unions,  the  requested  in- 
struction made  no  reference  to  any  conspiracy.  Instead  it 
simply  presented  to  them  the  rule  of  law  that  the  individual 
appellees  who  participated  in  the  riotous  activities  of  Sep- 
tember 28  were  liable  for  all  of  the  damages  they  inflicted 
on  Hapco. 

In  harmony  with  this  requested  instruction,  Hapco  had 
also  submitted  another  requested  instruction  dealing  with 
the  assessment  of  damages  against  the  various  defendants 


25    The  requested  instruction  provided: 

"If  you  find  from  the  preponderance  of  the  evi- 
dence that  on  September  28,  1949,  at  about  the  hour 
of  2:00  p.m.  certain  individual  defendants  entered 
upon  the  dock  of  the  Port  of  The  Dalles  and  there  in 
a  loud,  riotous  and  tumultuous  manner  assaulted  cer- 
tain employees  of  the  plaintiff  and  damaged  property 
and  cargo  belonging  to  the  plaintiff  and  resisted  the 
police  officers  of  the  City  of  The  Dalles,  all  of  the 
individual  defendants  who  participated  in  the  raid 
upon  the  dock  are  liable  for  all  of  the  injuries  and 
damages  inflicted  by  any  of  the  rioters  if  any  such 
damages  or  injuries  were  inflicted."    (Tr.  130-131) 
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(Tr.  133-134)26.   Taking  into  account  the  possibility  that 
the  jury  might  find  there  was  no  conspiracy,  it  requested 


26   The  requested  instruction  provided: 

"In  the  assessment  of  damages  against  the  various 
defendants,  you  should  consider  the  date  as  of  which 
the  defendant  or  defendants  commenced  the  activities 
herein  complained  of,  bearing  in  mind  plaintiff's  claim 
that  its  damages  were  sustained  during  a  period  com- 
mencing September  26,  1949.  Accordingly,  if  you  find 
from  a  preponderance  of  the  evidence  that  each  of  the 
defendants,  as  a  result  of  a  conspiracy,  engaged  in 
the  activities  herein  complained  of  and  that  plaintiff's 
losses,  if  any,  commenced  as  of  September  28,  1949, 
then  each  of  the  defendants  would  be  liable  for  all  of 
the  damages,  if  any,  sustained  on  and  after  that  date 
regardless  of  whether  he  or  they  participated  in  the 
unlawful  activities  subsequent  to  that  date.  On  the 
other  hand,  if  you  find  from  a  preponderance  of  the 
evidence  that  there  was  no  conspiracy,  then  the  de- 
fendants may  only  be  held  liable  for  such  damages, 
if  any,  that  plaintiff  sustained  as  a  result  of  the  activities 
of  such  defendant  or  defendants,  bearing  in  mind  the 
instruction  which  I  have  given  you  as  to  responsibility 
for  the  damages  resulting  from  the  riot,  if  any. 

I  further  instruct  you  that  the  plaintiff  Hawaiian 
Pineapple  Company  can  make  only  one  recovery  of  the 
damages,  if  any,  awarded  to  it  in  this  action,  and  that 
if  you  should  find  for  the  plaintiff  against  some  of 
the  defendants  in  one  sum  and  against  others  of  the 
defendants  for  another  sum,  the  plaintiff  would  be 
only  entitled  to  recover  the  larger  sum  awarded,  and 
is  not  entitled  to  recover  the  total  of  the  different  sums 
awarded."   (Tr.  133-134) 
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that  the  jury  be  instructed  that  the  "defendants  may  only 
be  held  liable  for  such  damages,  if  any,  that  plaintiff  sus- 
tained as  a  result  of  the  activities  of  such  defendant  or  de- 
fendants, bearing  in  mind  the  instruction  which  I  have 
given  you  as  to  responsibility  for  damages  resulting  from 
the  riot,  if  any".  This  proposed  instruction  also  requested 
the  jury  to  take  into  consideration  in  the  assessment  of 
damages  the  date  as  of  which  the  defendant  or  defendants 
commenced  the  activities  complained  of  by  Hapco.  Since 
different  sets  of  damages  might  be  awarded  against  the 
unions  and  the  individuals  in  the  event  no  conspiracy  were 
found,  the  proposed  instruction  provided  that,  if  this 
occurred,  Hapco  could  only  make  one  recovery  of  the  larger 
sum  awarded. 

After  hearing  the  Court's  instructions  with  respect  to 
the  liability  of  the  individual  appellees,  Hapco  excepted 
to  the  instructions  that  the  individuals  could  not  be  liable 
unless  the  unions  were  also  found  liable  and  to  the  failure 
of  the  Court  to  instruct  that  Hapco  could  recover  against 
the  individuals  and/or  the  unions  on  a  common  law  theory 
because  of  the  physical  activities  they  engaged  in  which 
prevented  Hapco  from  carrying  on  its  business  (Tr.  1450). 
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E.     Prejudicial  Error  in  Failing 

to  Submit  Separately  the  Issue 

of  Appellees'  Common  Law  Liability. 

The  trial  court  has  a  mandatory  duty  of  submitting  to 
the  jury  every  material  issue  of  fact  raised  by  the  pleadings 
and  supported  by  substantial  evidence.  53  Am.  Jur.,  Trial, 
Sec.  172,  p.  149;  Best  v.  District  of  Columbia,  291  U.S. 
411,  415  (1934).  Failure  to  submit  such  an  issue  for  the 
jury's  consideration  is  error.  Marande  v.  Texas  &  Pacific 
Railway  Co.,  184  U.S.  173  (1902) ;  Callen  v.  Pennsylvania 
Railroad  Co.,  332  U.S.  625  (1948).  In  effect  such  a  failure 
to  submit  an  issue  constitutes  the  direction  of  a  verdict 
against  the  aggrieved  party  on  that  issue,  but  a  verdict  may 
only  be  directed  if  there  is  a  mere  scintilla  of  evidence  or 
none  at  all  (see  Barron  &  Holzhoff,  Federal  Practice  & 
Procedure,  (Rules  Ed.)  Vol.  2,  Sec.  1075).  This  is  hardly 
the  state  of  the  evidence  with  respect  to  the  individual 
appellees. 

The  Pre-Trial  Order  posed  the  issue  of  the  liability, 
if  any,  of  the  individual  appellees  for  alleged  unlawful 
acts  resulting  in  damage  to  Hapco's  business  and  property, 
regardless  of  whether  or  not  these  alleged  unlawful  acts 
were  performed  pursuant  to  an  alleged  conspiracy.  Hapco 
submitted  substantial  evidence  concerning  the  activities  of 
the  various  appellees  and  the  damages  they  had  caused  it. 
Under  this  state  of  the  record,  Hapco  was  entitled  to  have 
submitted  to  the  jury  the  issue  of  whether  the  appellees. 
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or  any  of  them,  were  guilty  of  tortious  acts  resulting  in 
damage  to  the  plaintiff,  regardless  of  whether  or  not  the 
allegations  of  conspiracy  were  sustained.  It  is  fundamental 
that,  even  though  Hapco  failed  in  its  proof  of  a  conspiracy, 
it  was  entitled  to  recover  damages  against  such  of  the 
appellees  as  were  shown  to  be  guilty  of  tortious  conduct 
resulting  in  damages  to  it. 

The  prejudice  that  resulted  to  Hapco  from  the  failure 
of  the  District  Court  to  submit  the  issue  of  the  liability  of 
the  appellees,  regardless  of  any  alleged  conspiracy,  is  clear. 
Hapco  was  deprived  of  the  opportunity  of  having  the  jury 
pass  upon  the  simplest  and  best  case  Hapco  had  against 
the  individual  appellees,  namely,  whether  the  appellees, 
or  any  of  them,  engaged  in  unlawful  acts  against  Hapco 
which  resulted  in  damage  to  it. 

■ 

PREJUDICIAL  ERROR  TO  HAPCO  RESULTED  FROM 
THE  DISTRICT  COURT'S  INSTRUCTIONS  TO  THE 
JURY  AS  TO  THE  LIABILITY  OF  THE  INDIVIDUAL 
APPELLEES. 

After  instructing  the  jury  at  length  on  the  liability  of  J 
International  and  Local  8  to  Hapco  under  the  provisions 
of  the  Act  (Tr.  1418-1435),  the  District  Court  then  turned 
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to  consider  the  liability  of  the  individual  appellees  and  in- 
structed in  substance: 

( 1 )  That  if  neither  International  nor  Local  8  were 
found  liable  (under  the  instructions  previously  given 
dealing  with  their  liability  under  the  Act),  a  verdict 
should  be  immediately  returned  in  favor  of  the  in- 
dividual appellees  (Tr.  1435,  1440); 

(2)  That  only  if  one  or  both  of  the  unions  were 
found  liable  under  the  Act,  could  the  jury  consider 
the  liability  of  the  individual  appellees  (Tr.  1435, 
1440); 

(3)  That  an  individual  appellee  could  only  be 
found  liable  if  he  was  a  member  of  a  conspiracy  be- 
tween either  or  both  of  the  unions  and  the  individual 

^     appellees  (Tr.  1436-1437,  1438,  1440); 

p  (4)    That  the  conspiracy  of  which  the  individual 

appellees  had  to  be  a  member  was  one  to  restrain  com- 
merce between  Hawaii  and  any  state,  and  to  encourage 
or  induce  the  employees  of  any  employer  by  concerted 
action  in  the  course  of  their  employment  to  refuse  to 
transport,  handle  or  work  upon  the  cargo  of  pineapple 
at  The  Dalles,  Oregon,  or  to  perform  any  services  in 
connection  therewith,  with  the  object  of  forcing  any 
employer  or  other  person  to  cease  doing  business  with 
any  other  person,  and  with  the  purpose  of  doing  injury 
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to  the  business  or  property  of  Hapco  (Tr.  1436-1437, 
1439-1440). 

A.     Error  in  Instructing 
that  Verdict  Against  Individual 
Appellees  Dependent  upon  Verdict 
Against  One  or  Both  of  the  Unions 
Under  the  Act. 

The  liability  of  the  individual  appellees  was  not  de- 
pendent upon  the  liability  of  the  two  labor  organizations. 
Neither  the  issues  framed  in  the  Pre-Trial  Order  nor  any 
requirements  of  law  demanded  such  dependency. 

In  its  contentions  in  the  Pre-Trial  Order,  Hapco  filed 
one  general  claim  for  relief  based  upon  the  total  set  of 
occurrences  between  it,  the  unions,  and  the  individual 
appellees.  Hapco  predicated  its  claim  for  relief  on  the 
theory  that  the  damages  it  sustained  resulted  from  a  viola- 
tion of  Sec.  303  (a)  (1)  of  the  Act  by  the  two  unions  and 
from  various  unlawful  acts  under  the  common  law  by  the 
unions  and  the  individual  appellees,  it  being  alleged  in 
both  instances  that  the  activities  involved  were  performed 
pursuant  to  a  conspiracy.  f 

The  liability  of  International  and  Local  8  depends  upon  ^ 
whether  their  activities  constituted  a  violation  of  Sec.  303 
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(a)  (1)  of  the  Act27.  The  liability  of  the  individual 
appellees,  as  submitted  by  Hapco  at  the  conclusion  of  the 
trial,  depends  upon  whether  any  of  them  had  participated 
in  the  riotous  acts  of  September  28  against  Hapco  resulting 
in  damage  to  it.  Hapco's  right  of  action  for  such  unlawful 
acts  was  in  no  way  dependent  for  its  existence  upon  whether 
or  not  Hapco  was  able  to  establish  liability  against  either 
or  both  of  the  unions  by  satisfying  the  statutory  require- 
ments of  Sec.  303  (a)  (1)  of  the  Act. 

Nor  were  there  any  contentions  in  the  Pre-Trial  Order 
or  issues  framed  therein  which  in  any  way  required  Hapco 
to  make  a  recovery  against  either  or  both  of  the  unions 
under  the  Act  before  it  could  make  a  recovery  against  the 
individual  appellees.  On  the  contrary,  under  the  issues 
posed  in  the  present  action  and  under  the  law  applicable 
thereto,  the  jury  could  have  brought  in  a  verdict  against 
one  or  more  of  the  appellees  even  though  they  did  not  bring 
in  a  verdict  against  either  or  both  of  the  unions. 

The  error  of  the  Court  in  instructing  that  the  jury  could 
only  consider  the  liability  of  the  individual  appellees  if 
one  or  both  of  the  unions  was  found  liable  under  the  Act, 


27  The  various  statutory  elements  necessary  for  a  viola- 
tion of  Sec.  303  (a)  (1 )  of  the  Act  will  be  discussed  in  de- 
tail in  connection  with  the  appeal  of  International  and  Local 
8  from  the  judgment  entered  against  them. 
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was  pointed  out  by  Hapco  when  it  took  exception  thereto, 
on  the  ground  that  the  action  against  the  individuals  was 
"to  just  physically  stop  a  business  operation  in  connection 
with  the  riot  and  other  activities  that  they  engaged  in"  and 
that  the  jury  could  bring  in  a  verdict  against  the  individuals 
even  though  they  did  not  bring  one  in  against  the  unions 
(Tr.  1450). 

B.     Error  in  Instructing 
that  Liability  of  Appellees 
Dependent  upon  being  Co- 
conspirators with  Either  or 
Both  Unions. 

Not  only  did  the  District  Court  require  the  jury  to  find 
liability  against  either  or  both  of  the  unions  under  the  Act 
before  even  considering  the  liability  of  the  individual 
appellees,  but  it  also  required  that  their  liability  be  de- 
pendent upon  their  having  further  entered  into  a  conspiracy 
with  either  or  both  of  the  unions  to  restrain  trade  between 
Hawaii  and  any  state  and  to,  in  effect,  violate  the  provisions 
of  Sec.  303  (a)  (1)  of  the  Act. 

In  so  instructing,  we  submit  that  the  Court  erred  in  two 
respects:  (1)  in  requiring  that  a  conspiracy  be  found;  and 
(2)  in  stating  the  elements  of  the  conspiracy. 

As  previously  pointed  out,  it  is  not  essential  that  a  plain- 
tiff who  pleads  that  certain  unlawful  acts  were  committed 
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pursuant  to  a  conspiracy  actually  prove  the  conspiracy.  Such 
a  charge  is  not  the  gravamen  of  any  complaint  and  was  cer- 
tainly not  the  material  part  of  Hapco's  common  law  action 
against  the  individual  appellees  and  the  unions.  The  au- 
thorities are  clear  that,  even  though  no  conspiracy  is  proven, 
Hapco  may  recover  damages  against  such  of  the  appellees 
as  are  shown  to  have  committed  unlawful  acts  directly  re- 
sulting in  damage  to  it. 

Secondly,  in  respect  to  the  nature  and  elements  of  the 
conspiracy  which  the  Court  required  the  jury  to  find  be- 
tween the  unions  and  the  individual  appellees  before  a 
verdict  could  be  rendered  against  any  of  the  latter,  the  Dis- 
trict Court  itself  recognized  in  its  opinion  denying  the 
motions  for  new  trials  that  it  "placed  a  somewhat  greater 
burden  upon  Pineapple  as  to  these  individuals."  (Tr.  164- 
165).  The  District  Court  also  recognized  that  it  "may  not 
have  accurately  stated  the  elements  of  liability  at  common 
law  as  to  the  individuals"  but  disposed  of  any  shortcomings 
in  this  respect  by  stating  that  no  exceptions  were  taken  by 
Hapco  to  the  instructions  upon  this  ground  (Tr.  165). 

In  stating  the  elements  necessary  to  be  found  by  the  jury 
in  order  for  it  to  find  liability  against  the  individual 
appellees,  the  District  Court  almost  completely  followed  the 
requirementts  of  Sec.  303  (a)  (1 )  of  the  Act.  The  action  of 
the  District  Court  in  this  respect  is  puzzling,  for  Sec.  303 
(a)  (1)  of  the  Act  relates  to  prohibited  conduct  by  labor 
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organizatioQS  and  the  District  Cotiit  itself  held  that  an  action 
could  not  be  maintained  zg^inst  the  individual  appellees 
imder  the  Act  (Tr.  164). 

Altfaougb  HapCD  cast  its  coo^ncacy  dbugp  gieoetally 
in  tenns  of  the  language  of  Sec  303  (a)  (1)  of  the  Act 
(Tr.  57-58),  its  broad  allegations  in  this  re^xct  were  there- 
after circumscribed  and  limited  by  a  specification  of  the 
various  unlawful  acts  alle;gedly  committed  by  all  of  the 
parties  defendant  Mcveover,  in  light  of  the  proof  addnced 
at  the  trial  as  to  the  acts  which  directly  caused  all  of  Hapoo's 
daimed  damage,  Hapco  was  not  restricted  to  relying  on  the 
toit  of  interfering  with  and  obstructing  the  tcm^wrtatioo 
of  goods  between  a  territcuy  and  the  states  or  from  one 
state  to  another^.  Instead,  insofar  as  its  comokoa  law 
ground  was  concerned,  Hapco  desired  to  submit  it  to  the 
jury,  in  part,  on  the  basis  of  the  activities  of  the  individual 
appellees  in  rioting  iqxn  the  dock  of  the  Port  on  S^stember 
28  and  the  consequent  damage  to  Hapco  resulting  there- 


-'-   Thus,  the  District  Gxirt  stated  in  its  opinion: 

"Interference  with  tran^x>ttatioQ  of  goods  between 
a  territory  and  states  or  from  one  state  to  another  is 
a  direct  burden  upon  and  obstruction  of  interstate 
commerce.  If  such  an  obstruction  occurs,  it  is  illegal", 
citing.  Waterfront  Employees  of  Portland,  et  al,  v, 
aO,  1  CCH  Lab.  Cas.  386;  M  &  M  Wood  Working 
Co.  V.  Plywood  &  Veneer  Workers  Local,  etc,  1  (XH 
Lab   Cas.  389.    (Tr.  186) 
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from  (Tr.  130-131).  The  propriety  of  submitting  it  on 
this  basis  and  the  elements  of  liability  involved  have  already 
been  considered. 

When  the  Court  failed  and  refused  to  give  instructions 
to  this  effect  or  in  any  way  to  follow  the  theory  upon  which 
they  were  based,  but  instead  gave  its  instructions  predicat- 
ing the  common  law  liability  of  the  individuals  upon  the 
standards  in  Sec.  303  of  the  Act,  Hapco  took  specific  ex- 
ception to  the  failure  of  the  District  Court  to  instruct  that 
Hapco  could,  in  effect,  only  recover  against  the  individuals 
and/or  the  unions  under  the  Act.  Hapco  contended  that  it 
was  entitled  to  recover,  even  if  no  Taft-Hartley  action  was 
involved  by  reason  of  the  physical  activity  which  had  been 
engaged  in  to  prevent  Hapco  from  carrying  on  its  business 
(Tr.  1450-1451). 

C.     Prejudice  to  Hapco 
from  Erroneous  Instructions. 

Best  evidence  of  the  prejudice  that  resulted  to  Hapco 
from  the  District  Court's  erroneous  instructions  is  in  the 
verdict  of  the  jury  against  International  and  Local  8  but 
in  favor  of  the  individual  appellees. 

The  District  Court  itself  admitted  that  it  had  placed 
a  "somewhat  greater  burden  upon  Pineapple  [Hapco]  with 
respect  to  establishing  the  liability  of  individuals"   (Tr. 
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164-165).  Can  there  be  any  doubt  of  this  "greater  burden" 
and  of  the  prejudice  which  resulted  to  Hapco  when  the 
District  Court  required  it  to  establish  by  a  preponderance 
of  evidence  three  principal  conditions  before  the  jury  could 
find  any  individual  appellee  liable:  (1)  a  violation  of  Sec. 
303  (a)  (1)  of  the  Act  by  the  unions,  or  either  of  them; 
(2)  a  conspiracy  between  the  unions,  or  either  of  them, 
and  the  individual  appellees;  and  (3)  the  restraining  of 
trade  between  Hawaii  and  any  state  and  the  engaging  in 
the  prohibited  activities  under  Sec.  303  (a)  (1)  of  the 
Act. 

We  submit  that  each  and  every  one  of  these  three  con- 
ditions precedent  to  the  liability  of  an  individual  appellee 
was  unwarranted.  Each  one  materially  burdened  the  task 
of  Hapco  in  establishing  the  liability  of  any  of  the  appellees. 
To  prove,  for  example,  that  certain  unlawful  acts  resulted 
in  damage  is  one  matter;  to  prove  that  the  same  acts  were 
committed  pursuant  to  a  conspiracy,  as  required  in  the 
District  Court's  instructions,  is  far  more  difficult.  All  three 
of  the  conditions  precedent  to  individual  liability  enunciated 
by  the  District  Court  taken  together  evidently  proved  to  be 
too  difficult  a  burden  for  Hapco  to  meet. 
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m. 

HAPCO  IS  ENTITLED  TO  A  PARTIAL  NEW  TRIAL 
ON  THE  SEPARABLE  ISSUE  OF  THE  COMMON  LAW 
LIABILITY  OF  THE  INDIVIDUAL  APPELLEES  WHICH 
WAS  NOT  SUBMITTED  TO  THE  JURY. 

Upon  the  trial  of  this  action,  the  jury  returned  a  verdict 
in  favor  of  Hapco  and  against  the  t\s^o  unions,  but  it  found 
in  favor  of  the  individual  appellees.  However,  the  District 
Court  failed  to  submit  to  the  jury  the  issue  of  the  liability 
of  the  individual  appellees  for  their  riotous  activities  on 
September  28.  Instead,  the  Court  only  submitted  to  the 
jur)^  the  issue  of  whether  the  individual  appellees  were  co- 
conspirators with  the  unions  in  their  violations  of  the  Act. 
On  this  appeal,  Hapco  seeks  a  partial  new  trial  of  the 
liability  of  the  appellees  for  their  tortious  conduct  leading 
up  to,  and  culminating  in,  the  riot  staged  against  Hapco 
upon  the  dock  of  the  Port  of  The  Dalles  on  September  28. 

A.     Power  of  the  Court  to 
Remand  for  a  Partial  New  Trial. 

■  The  power  of  this  Court  to  order  a  new  trial  as  to 
separable  parties  or  separable  issues,  or  both,  v,^here 
prejudice  to  the  parties  does  not  result,  is  unquestioned  by 
modern  authority.  Atkinson  v.  Dixie  Greyhound,  143  F. 
(2d)  477  (CA  5,  1944),  cert,  denied,  323  U.S.  758;  Thomp- 


T.  Csrrrp  i6"  F,  {2a}  733  (CA  d,  19tt)  cot.  denied, 
535U-SS24:>     '  iUSiiksSemoc,p.729, 

Sec  59fea.22. 

The  I'^ff'p"^^  o£  ihii  nde  is  to  pacwcat  ooDecesiaLiy 
■■^iiiyiinn  td  iauLS  and  of  tfac  IbMily  of  pagtics  jod  to 
aak  tD  tfamc  iaaes  vliidiivcfe  imiMinlly  de- 
flol:  decided  JtjJL  Yjfees  t.  Dno,  11  FiLD.  >86 
(DX:  DdU  19$1); sec;  ^mm4Mkui,  143  AXJL  7,  at  14-13. 
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well  as  dittcccut  pt»x>t   than  the  conspiiacv  v.;>. 
the  imions  and  the  individuiils.  Under  it  the  jury  i-. 
have  presented  to  it  the  cjuestion  ot  whether  the  a^\ v  .vv> 
vNent  upon  the  dock  at\d  injured  Hapco's  property. 

hi  the  Distriv-I  C'ourtsS  own  words,  a  "ijreater  burden" 
was  place<.l  upon  Hapco  with  respect  to  prvwin^  the  hability 
ot  the  individuals  (  I'r.  l(vi-U>'»).  h\  so  Joitii;.  <^vet^  the 
District  C\nirt  re<.\\4;ni2ed  a  distin^^tion  betwev  \  vs  \ 
of  the  uniwis'  Uabihty  under  Sec.  30 >  (a)  (I)  ot  ttie  Act 
and  the  issue  of  the  individuals'  liability  ^  ^  ispirator>; 
with  the  unions.  Still  more  distinct  is  the  issi u  >-  .  \ 
bility  of  the  appellees  for  their  a>n\nxw  law  -^  .  ^  ^ 
which  Hapa>  sou^i^ht  unsuccessfully  t^  have  >  >  .\i  tv> 
and  determined  by  the  jury. 

Aca>rdin^ly,  we  subnut  that  the  tndtvtdr.il  ■  \  \vs 
au-  >v.\:  .ible  from  the  unions  in  tli  >  ..•^.  v^  .  .  ^.  \>s. 
of  a  p.ittial  new  trial  and  that  ttieir  aMntuon  law  liability 
is  .1  >^;\--.ible  issue  tiotn  that  myoU  •.  -.;  :■.  •  .illei^ed  violation 
ot  the  Aet  and  any  conspiracy  tcUtcd  diciv-'.o 

A  new  trial  oil  tUc  separable  issue  of  die  liability  of 
the  appellees  cannot  be  deemed  prejudicial  to  them  because 
this  issue  was  not  submitted  to  the  jury  for  dedsion.  Hav* 
ing  thus  never  had  their  common  law  liability  separately 
presented,  the  appellees  are  in  no  position  to  complain  that 
a  new  trial  limited  as  to  them  and  their  liability  is  prejudicial 
to  them.    The  a[>pelUvs  were  always  subject  to  an  action 
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directed  against  them  alone.  A  partial  new  trial  without 
the  presence  of  the  two  unions  as  defendants  would,  in 
fact,  appear  to  favor  rather  than  prejudice  the  appellees 
for  they  would  not  be  confronted  with  evidence  bearing 
upon  the  violation  of  the  Act  by  the  unions. 

CONCLUSION 

Under  the  jury's  verdict  in  this  case,  not  one  of  the 
appellees  was  found  to  be  liable,  despite  clear  and  un- 
rebutted  evidence  that  at  least  sixty  of  them  unlawfully 
went  upon  the  dock  of  the  Port  of  The  Dalles  and  there 
rioted  against  Hapco,  injuring  its  employees  and  damaging 
its  property  and  business.  The  jury's  verdict  in  this  respect 
is  a  true  miscarriage  of  justice,  under  which  violence  has 
been  sanctioned  and  individuals  'have  been  allowed  to 
escape  liability  for  their  unlawful  acts. 

We  submit  that  the  verdict  resulted  from  the  failure 
of  the  District  Court  to  allow  the  jury  to  separately  pass 
upon  the  liability  of  the  individual  appellees  for  their 
riotous  activities  and  was  further  due  to  errors  committed 
by  the  District  Court  in  the  actual  instructions  it  gave  to 
the  jury  with  respect  to  the  liability  of  the  appellees. 

Accordingly,  we  respectfully  submit  that  Hapco  should 
be  granted  a  partial  new  trial  against  the  appellees  on  the 
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limited  issue  of  their  liability  under  the  common  law  for 
the  damages  which  their  tortious  acts  inflicted  on  Hapco. 

Respectfully  submitted, 
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SUPPLEMENTARY  STATEMENT  OF  THE  CASE 

Appellant's  Statement  of  the  Case,  although  presented 
at  great  length,  does  not  include  a  fair  statement  of  the 
theory  upon  which  the  appellant  presented  its  case  to  the 
Court  below  nor  does  it  fairly  state  the  theory  of  the  case 


there  presented  by  appellees.  Since  the  appellees  and  the 
unions  joined  in  the  defense  of  the  case  in  the  Court  be- 
low, appellees  herein  adopt  the  Statement  of  the  Case  in 
the  Opening  Brief  filed  on  behalf  of  the  appellant  unions 
at  pages  6  to  9.  Because  the  main  contention  made  by  the 
individual  appellees  is  that  the  Court  below  presented 
the  case  against  them,  as  requested  by  and  without  the 
objection  of,  appellant,  a  complete  statement  of  the  case 
and  the  questions  involved  will  be  made  in  connection 
with  the  argument  presented  by  appellees. 

SUMMARY  OF  ARGUMENT 

The  gist  of  appellant's  contentions  in  its  brief  is  that 
the  Court,  by  its  instructions,  failed  to  permit  the  jury 
to  find  that  an  individual  was  liable  for  the  damage  which 
he,  himself,  may  have  committed,  even  though  the  jury 
found  that  there  was  no  conspiracy  or  concerted  action, 
as  defined  by  the  Court.  (Appt.  Br.  48)  Appellees  are  in 
agreement  that  this  was  the  effect  of  the  instructions  of 
the  Court.  Appellees  submit,  however,  that  insofar  as  the 
appellant's  brief  attempts  to  convey  the  impression  that 
appellant  presented  its  case  on  any  theory  under  which 
it  sought  the  assessment  of  damages  against  an  individual 
for  his  own  wrongful  act,  it  is  grossly  misleading.  On  the 
contrary,  it  was  the  appellees  who  argued  that  provision 
should  have  been  made  for  the  assessment  of  damages  as 
against  each  individual  for  his  own  wrongful  acts  in  the 
event  that  the  jury  found  that  there  was  no  concerted 
action.  The  Court,  at  the  urging  of  and  with  no  protest 
from  appellant,  submitted  the  case  against  the  individuals 


on  the  basis  all  of  t±ie  individual  participants  were  liable 
for  the  full  amount  of  damages,  if  any. 

If  there  was  any  error,  therefore,  in  the  instructions 
of  the  court,  it  was  error  invited  by  the  appellant  by  the 
manner  in  which  their  case  was  presented  in  the  com- 
plaint and  pre-trial  order,  in  the  statements  of  its  counsel 
to  the  court  at  various  times  during  the  trial,  and  its  failure 
to  object  to  the  rulings  of  the  court  which  indicated  clearly 
the  court's  position  incorporated  in  its  instructions. 

The  objections  taken  by  the  appellant  to  the  instruc- 
tions of  the  court  and  to  the  failure  of  the  court  to  give 
instructions,  which  it  requested,  are  not  pertinent  to  the 
error  which  it  now,  for  the  first  time,  claims  that  the 
court  committed,  and  were  not  sufficient  to  advise  the 
trial  court  of  the  contentions  which  it  now  makes.  The 
jury  was  instructed  in  a  manner  consistent  with  appel- 
lant's claims  and  would  have  been  entitled  to  bring  in  a 
verdict  against  appellees,  had  it  adopted  appellant's  con- 
tentions. 

If  any  element  of  prejudice  existed  in  the  case,  it  was 
brought  about  solely  by  appellant's  attempt  to  present 
its  case  in  a  manner  which  would  be  most  conducive  to 
the  appearance  of  prejudice  by  joining  the  assault  and 
battery  cases  and  by  failing  to  give  the  jury  an  oppor- 
tunity to  find  an  individual  liable  for  the  damages  which 
he,  himself,  might  have  caused,  by  virtue  of  which  appel- 
lant believed  that  the  amount  of  its  total  recovery  would 
be  enhanced. 

Appellant's  complaint,  amended  complaint,  and  con- 
tentions made  in  its  pre-trial  order  did  not  state  a  claim 


for  relief  against  the  individual  appellees  because  of  appel- 
lant's reliance  upon  the  standards  of  the  Labor  Manage- 
ment Relations  Act  of  1947,  which  have  been  held  to  cre- 
ate no  liability  on  the  part  of  other  than  labor  organiza- 
tions, either  under  the  Act,  or  at  common  law. 

If  appellant  were  entitled  to  a  new  trial,  it  has,  by  its 
own  choice,  so  intermingled  its  claims  against  the  unions 
and  against  appellees  that  it  would  be  extremely  preju- 
dicial to  appellees  for  a  partial  new  trial  to  be  granted  as 
to  them  alone. 

ARGUMENT 

I 

Appellant's  theory  of  the  cose  was  adopted  by  the  court 
ond  it  cannot  now  complain  because  the  results  were  not  as 
anticipated. 

A  good  deal  of  confusion  apparent  in  a  comparison 
between  appellant's  brief  and  the  position  it  took  during 
the  trial  derives  from  the  ambiguity  of  the  term  "individ- 
uals". It  will  be  demonstrated  that  throughout  the  course 
of  the  proceedings  the  appellant  used  the  term  **the  indi- 
viduals" as  a  collective  noun,  referring  to  a  group,  which 
it  alleged  had  participated  in  concerted  action,  and  that 
all  of  the  members  were  liable  for  all  of  the  damages  sus- 
tained by  Pineapple,  and  this  construction  was  adopted 
by  the  Court. 

The  other  construction  of  the  term  "individuals",  which 
was  urged  by  appellees,  is  as  a  term  of  reference  to  a  num- 
ber of  discrete  entities,  each  of  whom  might  be  held  re- 
sponsible for  damage  caused  by  his  own  acts  in  the  event 
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the  jury  failed  to  find  the  existence  of  concerted  action 
sufficient  to  make  each  responsible  for  the  acts  of  others. 

Appellant  now  attempts  to  take  the  position  that  the 
latter  construction  was  one  which  it  had  in  mind  during 
the  trial  and  which  was  rejected  by  the  court.  Thus  it  has, 
as  will  be  shown,  attempted  to  pick  portions  out  of  con- 
text of  the  record  as  a  whole  to  bolster  its  claim  in  this 
regard  and  completely  ignored  the  statements  made  by 
its  counsel  during  the  course  of  the  proceedings  which 
made  it  quite  clear  that  the  position  which  it  then  urged 
was  adopted  by  the  court.  It  is  only  by  reference  to  the 
record  and  a  point  by  point  analysis  of  the  manner  in 
which  the  case  was  presented  by  the  appellant  that  the 
Court's  opinion  denying  appellant's  motion  for  partial 
new  trial  can  be  fully  appreciated. 

An  examination  of  the  pleadings  and  pre-trial  order 
leaves  no  doubt  that  appellant's  tactics  were  directed  to- 
wards a  verdict  in  its  favor  insofar  as  the  individuals  are 
concerned,  by  virtue  of  alleged  conspiratorial  violations 
of  the  strictures  of  Section  303  of  the  Labor  Management 
Relations  Act,  29  U.S.C.A.,  Sec.  187  (Appt.  Br.  3). 

The  complaint  originally  filed  in  the  case  states  in 
paragraph  I  that  the  action  arises  under  that  Act  and, 
since  there  was  no  allegation  of  diversity  of  citizenship, 
it  must  be  assumed  that  appellant's  theory  at  that  time 
was  that  the  individuals  were  responsible  under  the  Act 
itself.  (Tr.  3)  This  complaint  was  filed  in  December,  1949, 
and  in  July,  1951,  an  amended  complaint  was  filed  in 
which  the  allegation  of  jurisdiction  based  upon  diversity 
of  citizenship  and  amount  was  contained.  The  first  count 


of  the  amended  complaint  seeks  a  recovery  against  all 
defendants  without  any  allegation  as  to  a  violation  of  the 
Act  (Tr.  30  to  44).  The  second  count  alleges  that  the 
action  arises  under  the  Act  and  realleges  each  and  every 
allegation  in  the  first  count,  except  that  of  diversity  of 
citizenship  and  jurisdictional  amount.  The  third  count  is 
based  upon  the  Act  and  alleges  damages  created  by  virtue 
of  a  jurisdictional  dispute. 

The  individuals  are  named  defendants  under  each  of 
the  three  counts  and  the  only  difference  between  the  first 
and  second  counts  is  that  there  is  an  allegation  of  diver- 
sity of  citizenship  and  jurisdictional  amount  in  the  first 
count,  which  is  replaced  in  the  second  count  by  an  alle- 
gation that  the  action  is  based  upon  violations  of  the  Act. 
The  allegations  of  fact  which  are  used  by  appellant  upon 
which  to  base  liability  under  the  Act  are  exactly  the  same 
as  those  upon  which  it  seeks  to  base  liability  by  virtue  of 
the  existence  of  diversity  of  citizenship.  It  is  clear  that 
the  allegations  of  this  portion  of  the  complaint,  if  true, 
constitute  a  violation  of  Section  303  (a)  (1)  of  the  Act. 

It  is  further  clear  then,  from  the  pleadings,  that  the 
amended  complaint  was  based  upon  a  theory  that  the 
individuals  might  be  held  liable  for  conspiratorial  viola- 
tions of  the  Act  at  common  law,  provided  that  the  Court 
had  jurisdiction  by  virtue  of  diversity  of  citizenship  and 
jurisdictional  amount. 

An  examination  of  the  pre-trial  order  discloses  that 

the  nature  of  the  proceedings  are  stated  to  be  as  follows : 

"This  is  an  action  by  the  plaintiff  to  recover  dam- 
ages for  injuries  to  its  business  and  property  which 


it  claims  to  have  sustained  by  reason  of  the  activities 
of  the  defendants  in  boycotting  and  preventing  the 
deHvery  of  a  cargo  of  pineapple  which  the  plaintiff 
was  shipping  from  Honolulu,  Territory  of  Hawaii,  to 
processors  of  fresh  fruits  in  California."  (Tr.  54) 

No  distinction  is  here  made  between  the  activities  of 
the  various  defendants  or  their  responsibility  in  connec- 
tion therewith.  Again,  in  the  main  contention  as  to  the 
activities  causing  the  damage,  no  distinction  is  made  as 
to  the  activities  or  responsibility  as  between  the  respec- 
tive defendants  (Tr.  57  to  60).  It  may  be  seen  from  these 
contentions  that  the  activities  of  the  respective  defend- 
ants are  indistinguishable  as  are  their  objectives  and 
purposes. 

There  is  no  contention  made  in  the  pre-trial  order 
that  any  given  individual  is  liable  for  any  given  amount 
of  damages,  nor  is  there  any  contention  that  any  portion 
of  the  damages  might  be  assigned  to  any  named  indi- 
vidual defendant  to  the  exclusion  of  others  or  in  a  differ- 
ent amount  than  that  of  any  other.  The  issues  made  up 
by  the  parties  simply  do  not  provide  for  the  assessment 
of  any  damages  on  any  basis  other  than  the  responsibility 
of  one  participant  for  the  acts  of  all. 

The  question  of  whether  or  not  there  was  a  conspiracy 
to  injure  the  plaintiff  was  raised  by  contention  18  (Tr. 
68),  but  all  of  the  questions,  with  respect  to  the  amount 
of  damages,  are  based  upon  the  finding  of  the  conspiracy 
as  alleged  by  the  plaintiff  and  not  upon  any  non-exist- 
ent contention  that  the  individuals  could  be  subject  to 
liability  other  than  by  virtue  of  a  conspiracy. 
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An  example  of  what  has  been  heretofore  denominated 
as  the  collective  usage  of  the  term  "individuals"  is  dem- 
onstrated by  issue  No.  8  (Tr.  67)  taken  in  context: 

"(6)  Did  the  International  engage  in  the  acts 
and  conduct  alleged  by  plaintiff? 

(7)  Did  Local  8  engage  in  the  acts  and  con- 
duct alleged  by  plaintiff? 

(8)  Did  the  individual  defendants  engage  in 
the  acts  and  conduct  alleged  by  plaintiff? 

(9)  If  so,  did  the  alleged  acts  and  conduct 
cause  the  consequences  claimed  by  plaintiff? 

(10)  If  so,  were  such  acts  and  conduct  the  prox- 
imate cause  of  damages  alleged  to  have  been  sus- 
tained by  plaintiff? 

(11)  If  so,  what  was  the  amount  of  the  damages 
that  plaintiff  allegedly  sustained?"  (Tr.  66,  67) 

If  these  issues  were  meant,  as  claimed  by  appellant 
in  its  brief,  to  provide  for  damages  other  than  by  way  of 
an  award  of  one  sum,  as  against  all  participants,  it  would 
have  been  easy  enough  for  appellant  to  so  provide  by 
making  an  issue  thereof. 

Another  clear  example  of  appellant's  intention  to  lump 

all  of  the  defendants  and  damages  together  is  contained 

in  the  following  issues: 

"(22)  (a)  Did  the  defendants  engage  in  a  com- 
bination and  conspiracy  to  boycott  plaintiff's  cargo 
and  to  injure  its  business,  etc.  and  engage  in  various 
acts  and  conducts  in  furtherance  thereof  as  alleged 
by  plaintiff? 

(b)  Did  the  defendants  engage  in  a  combina- 
tion and  conspiracy  to  violate  Section  303  (a)  (1) 
of  the  Labor  Management  Relations  Act  in  the  man- 
ner complained  of  by  the  plaintiff? 

(c)  Did  the  defendants  engage  in  a  combina- 
tion and  conspiracy  to  violate  Section  303  (a)  (4) 
of  the  Labor  Management  Relations  Act  in  the  man- 


ner  complained  of  by  the  plaintiff? 

(23)  If  so,  did  the  alleged  combination  and 
conspiracy  and  the  acts  and  conduct  in  furtherance 
thereof  cause  injuries  to  plaintiff's  business  and  prop- 
erty?" (Tr.  63,  69) 

That  appellant's  position  at  the  trial  was  different 
from  that  which  it  takes  in  its  brief  is  most  clearly  shown 
by  the  various  statements  made  by  its  counsel  in  discus- 
sions with  the  court. 

It  was  appellant's  position  that  the  assault  and  bat- 
tery cases  were  on  a  different  footing  from  the  instant 
case  and  speaking  with  reference  to  those  cases  Mr. 
Krause  said: 

"The  mere  fact  that  they  were  in  The  Dalles  is 
not  going  to  be  enough  except  with  respect  to  those 
that  were  on  the  dock,  possibly.  It  could  be  inferred 
from  the  fact  that  they  were  on  the  dock  that  they 
were  lending  aid  or  assistance  to  those  that  were 
engaged  in  damaging  our  equipment.  But  as  to  the 
damage  to  our  business,  the  entire  matter  arises  out 
of  the  conspiracy  among  the  individuals  and  among 
the  unions  to  picket  our  operation."  (emphasis  ours) 
(Tr.  924) 

This  position  was  reiterated  at  a  later  time  and  the 
court,  in  apparent  agreement  with  Mr.  Krause,  stated: 

"The  assault  cases  depend  on  entirely  different 
principles  than  the  other. 

"Mr.  Andersen:  I  thought  that  counsel  was  refer- 
ring to  the  men  in  the  assault  cases  that  he  intended 
to  hold  because  they  were  in  The  Dalles.  I  misunder- 
stood him  on  that  point,  your  Honor. 

The  Court:  My  point  is  that  if  they  find  this 
congregation  of  men  on  the  dock  was  gathered  for 
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an  unlawful  purpose  and  that  they  invaded  the  dock 
that  way,  everybody  could  be  held.  That  is  my  theory 
of  it.  Certainly  anybody  that  aided  or  abetted  or 
counseled  them  there  could  be  held."  (Tr.  1405) 

The  best  illustration  of  this  point  occurred  at  the  time 
of  the  submission  of  the  forms  of  verdict  by  the  appellant. 
Appellant  submitted  three  forms  of  verdict  for  plaintiff 
to  the  court.  One  was  to  be  used  in  the  event  the  jury 
found  in  favor  of  the  plaintiff  and  against  all  of  the  de- 
fendants and  provided  one  blank  space  for  the  assessment 
of  damages. 

A  second  contained  the  names  of  all  of  the  defendants 
and  provided  for  the  assessment  of  one  sum  as  damages. 
This  was  the  verdict  actually  given  by  the  court  (Tr. 
1467-8). 

Appellant  presented  a  third  form  which  provided  for 
the  assessment  of  one  sum  as  against  the  unions  and  an- 
other sum  as  against  all  the  individuals  who  would  be 
held.  At  this  point  the  court  inquired: 

"The  Court:  On  what  theory  do  you  think  that 
they  could  return  a  different  type  of  verdict  against 
the  unions? 

Mr.  Krause:    Pardon  me.  I  didn't  hear. 

The  Court:  I  say,  on  what  theory  do  you  think 
they  could  return  a  different  type  of  verdict  against 
the  unions  than  the  individuals? 

Mr.  Krause:  If  they  were  to  return  a  verdict 
against  the  individuals  only  for  the  damage  attribut- 
able to  the  invasion  of  the  dock  and  hold  the  unions 
for  a  larger  period  of  time;  that  is,  several  days  prior 
to  that.  I  didn't  know  exactly  how  your  Honor  was 
going  to  instruct  them  on  that,  but  it  seemed  to  me 
conceivable  that  they  might  consider  the  damages 


11 

against  the  individuals  on  Wednesday,  if  the  jury- 
felt  they  were  not  in  the  conspiracy  or  in  the  picture 
earlier;  and  that  the  unions,  of  course,  had  begun 
this  operation,  if  they  did  at  all,  on  the  26th  or  earlier, 
and  the  company's  damages  were  accruing  daily. 
There  is  in  the  evidence  the  facts  necessary  to  deter- 
mine what  the  accruing  damage  was  per  day. 

Personally,  we  would  prefer  to  have  it  submitted 
to  the  jury  on  just  one  theory,  but  it  seemed  to  us 
that  there  was  a  possibility  that  the  jury  mi^ht  want 
to  do  that,  and  I  think  they  could  on  the  evidence. 
However,  in  our  view  of  the  case  this  was  a  con- 
spiracy and  every  part  was  a  part  of  that  conspiracy. 
Under  the  law  as  we  understand  it  a  conspirator 
coming  into  the  picture  a  few  days  later  than  another 
is  not  relieved  of  the  damages  that  have  accrued  at 
the  time  he  entered  the  conspiracy."  (emphasis  ours) 
(Tr.  1408,  1408A,  1408B) 

The  question  might  well  be  asked  as  to  how  the  forms 
of  verdict  providing  for  only  one  assessment  of  damages 
as  against  all  of  the  individuals  squares  with  the  claim 
that: 

"It  is  fundamental  that,  even  though  Hapco  failed 
in  its  proof  of  conspiracy,  it  was  entitled  to  recover 
damages  against  such  of  the  appellees  as  were  shown 
to  be  guilty  of  tortious  conduct  resulting  in  damages 
to  it."  (Appt.  Br.  48) 

If  this  had  been  appellant's  contention  at  the  trial,  it 
would  have  submitted  a  verdict  form  with  a  blank  space 
for  damages  next  to  each  of  the  names  of  the  individual 
defendants.  The  court  did  just  what  appellant's  counsel 
said  he  preferred. 

To  make  this  change  of  position  by  appellant  even 
more  ludicrous  it  is  pertinent  to  note  the  request  made 
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by  counsel  for  appellees  for  the  submission  of  a  form  of 
verdict  which  would, 

"...  have  given  the  jury  an  opportunity  to  assess 
damages  against  the  various  defendants  in  such  an 
amount  as  the  jury  may  properly  find,  if  they  think 
the  evidence  shows  that  certain  individuals  may  have 
been  more  culpable  than  other  of  the  individual  de- 
fendants .  .  ."  (Tr.  1410) 

See  also  (Tr.  1463,  1464,  1484) 

The  court  rejected  this  form  because  it  allowed  for 
allocation  of  damages  and  reiterated  its  intention  to  in- 
struct on  an  all  or  nothing  at  all  basis,  and  that  if  there 
were  no  conspiracy  found  that  nobody  would  be  liable, 
again  without  objection  from  appellant.  (Tr.  1411-13) 

II 

The  objections  made  by  appellants  to  the  instructions  ore 
insufficient  for  its  present  claim  of  error. 

After  the  jury  had  been  instructed,  the  appellant  took 

the  following  exceptions: 

"Then  the  Plaintiff  Hawaiian  Pineapple  Com- 
pany will  take  an  exception  to  the  instruction  that 
there  can  be  no  verdict  against  the  individuals  in 
that  case  unless  the  unions  are  also  found  liable,  be- 
cause there  is  a  cause  of  action  stated  against  them 
that  was  broader  than  a  conspiracy  to  restrain  trade, 
and  that  is  to  just  physically  stop  a  business  opera- 
tion in  connection  with  the  riot  and  other  activities 
that  they  engaged  in.  That  was  one  of  the  counts 
under  the  original  complaint,  and  it  seems  to  me 
that  they  could  bring  in  a  verdict  in  the  Hawaiian 
Pineapple  Company  case  even  though  they  did  not 
bring  one  against  the  unions. 

Then  my  second  point  is  the  failure  to  instruct 
in  the  Hawaiian  Pineapple  Company  case  that  the 
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plaintiff  could  recover  against  the  individuals  and/or 
unions  on  a  theory  other  than  the  Taft-Hartley  Act, 
because  there  was  a  diversity  of  citizenship  and  they 
engaged  in  physical  activities  that  prevented  us  from 
carrying  on  our  business  which  they  were  in  no  event, 
under  any  theory  of  labor  dispute  or  anything  else, 
entitled  to  engage  in.  We  would  be  entitled  to  re- 
cover on  (1741)  that  theory  if  there  were  no  Taft- 
Hartley  action  involved  here. 

Those  are  the  only  things  that  we  feel  the  Court 
has  not  covered."  (Tr.  1450,  1451) 

The  instruction  that  there  is  no  liability  of  the  indi- 
viduals unless  the  unions  were  liable,  if  erroneous,  was 
made  harmless  to  appellant  by  the  verdict  against  the 
unions.  It  might  be  pointed  out  however,  that  the  instruc- 
tions on  liability  of  the  unions  and  individuals  followed 
the  pleadings  and  contentions  made  by  appellant  quite 
closely  in  a  number  of  respects  and  that  the  allegations 
made  by  appellant  invited  the  court  to  treat  the  question 
in  the  way  in  which  it  did.  Compare  the  instructions  given 
by  the  court  (Tr.  1435-6)  with  the  contentions  in  the  pre- 
trial order.  (Tr.  57) 

The  only  object  and  purpose  ascribed  to  the  activities 
of  the  individuals  by  appellant  was  that  of  ''boycotting 
its  business"  (Tr.  187).  The  jury  was  instructed  without 
objection  by  appellant,  that  if  the  sole  object  of  the  ac- 
tivities was  to  protect  wages  and  working  conditions  then 
appellees  would  not  be  liable,  without  objection  by  appel- 
lant. (Tr.  1429)  It  is  only  on  appeal  that  the  position  is 
taken  that  individuals  could  be  held  liable  for  damages 
even  though  their  objects  were  other  than  those  which 
appellant  ascribed  to  them. 
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The  second  point  made  by  appellant  in  its  exception 
to  the  instructions  is  equally  faulty.  From  the  beginning 
of  its  instructions  the  court  stated  all  of  the  contentions 
which  were  made  by  plaintiff  in  its  pleadings  and  in  its 
contentions  in  summary  form  (Tr.  1421,  1422).  It  in- 
cluded in  these  contentions  the  allegations  as  to  the  riot 
and  the  subsequent  damage  alleged  to  have  been  caused 
thereby.  At  the  time  of  giving  more  specific  instructions 
with  respect  to  the  liability  of  the  individual,  the  court 
again  sets  forth  the  contentions  made  by  plaintiff,  and  in 
a  sweeping  statement,  it  instructs  the  jury  that  a  con- 
spiracy may  be  found  "if  the  evidence  shows  a  concert  of 
action  between  two  or  more  persons  to  accomplish  an 
unlawful  purpose"  (Tr.  1438). 

The  effect  then  of  the  court's  instructions  was  to  tell 
the  jury  that  if  they  found  the  individual  defendants  en- 
gaged in  concerted  action  to  commit  the  unlawful  acts 
alleged  by  the  plaintiff  and  for  the  purposes  to  which 
plaintiff  had  alleged  they  had  been  committed,  then  they 
could  hold  the  individual  defendants  liable.  The  complaint 
made  by  the  appellant  that  the  unions  and  the  individuals 
should  have  been  instructed  on  a  theory  other  than  the 
Taft-Hartley  Act  is  of  no  merit,  since  the  court  did  not 
use  the  Taft-Hartley  Act  for  the  purposes  of  its  instruc- 
tions, but  merely  the  contentions  of  appellant.  Appellant 
does  not  refer  in  taking  its  exceptions  to  any  specific  in- 
structions which  it  requested  the  court  to  give.  The  appel- 
lant's exceptions  are  certainly  not  upon  the  grounds  that 
the  jury  was  not  permitted  to  find  damages  as  to  any  in- 
dividual other  than  by  virtue  of  a  conspiracy  which  is  the 
main  claim  in  its  brief. 
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The  first  requested  instruction  which  appellant  claims 
the  court  did  not  give  and  which  is  set  forth  in  appellant's 
brief  at  page  32,  is  substantially  the  instruction  given  by 
the  court  (Tr.  1436,  1437),  with  the  exception  that  the 
court  used  the  word  "conspiracy"  rather  than  the  term 
"riotous  and  tumultuous  manner".  But  in  view  of  the 
court's  broad  definition  of  a  conspiracy  as  including  any 
concerted  action  to  effect  the  common  purpose  it  cannot 
be  maintained  that  the  court's  failure  to  raise  a  portion 
of  its  charge  in  the  emotionally  loaded  words  used  by  ap- 
pellant, which  mean  the  same  thing,  is  erroneous. 

The  second  requested  instruction  which  appellant 
claims  the  court  erred  in  failing  to  give  (Tr.  32,  33),  is 
inconsistent  with  the  first  instruction  in  that  it  leaves  out 
the  statement  of  the  objects  and  purposes  of  the  individ- 
uals, which  the  court  believed  to  be  important  in  view  of 
the  issues  presented  by  appellant.  Appellant  cannot  com- 
plain because  the  court  chooses  to  give  only  one  of  two 
inconsistent  instructions  requested  by  it. 

The  third  requested  instruction  (Tr.  33,  34)  is  the  one 
which  appellant  relies  on  most  heavily  to  support  its  claim 
in  the  brief  that  it  had  intended  to  allow  the  jury  to  pass 
directly  upon  the  liability  of  each  of  the  individual  appel- 
lees, regardless  of  whether  they  were  also  engaged  in  a 
conspiracy  (Tr.  44,  45).  This  instruction  proceeds  upon 
the  theory  that  even  if  there  were  no  conspiracy,  the  jury 
would  be  entitled  to  hold  an  individual  participant  re- 
sponsible for  all  of  the  damages  caused  by  other  individ- 
uals. That  is  made  evident  by  the  second  paragraph  of 
the  requested  instructions  where  it  appears  that  all  of  the 
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defendants  would  be  liable  for  the  largest  sum  as  against 
any  one  defendant.  If  appellant's  contention  were  correct 
that  this  instruction  gives  the  opportunity  for  assessment 
of  damages  for  each  individual,  then  the  damages  would 
have  been  a  total  of  the  separate  damages  caused  by  each. 
Here  again,  appellant  was  attempting  to  avoid  giving  the 
jury  the  opportunity  to  make  individual  assessments  for 
reasons  best  known  to  it. 

The  position  of  the  court,  in  its  opinion,  that  no  excep- 
tions were  taken  upon  the  ground  of  any  mis-statement 
of  the  common  law  liability  of  the  individuals  may  now 
be  understood.  Obviously,  the  court  felt,  as  the  record 
proves,  that  it  had  submitted  the  case  generally  on  the 
grounds  put  forth  by  the  appellant  by  virtue  of  which  the 
jury  was  required  to  assess  damages  in  a  lump  sum  and 
the  court  did  not  feel  that  any  exceptions  had  been  taken 
or  alternative  proposed  by  the  appellant  whereby  dam- 
ages could  have  been  assessed  on  an  individual  basis  and, 
for  this  reason,  believed  that  the  objections  and  excep- 
tions of  appellant  were  insufficient  (Tr.  165).  Even  if  the 
court  had  felt  that  the  issues  had  raised  the  question  of 
recovery  on  an  individual  basis  in  the  event  of  a  finding 
of  no  conspiracy,  it  would  certainly  be  surprised  to  find 
the  appellant  taking  this  position  on  appeal  in  view  of  the 
lengthy  arguments  made  in  its  support  by  appellees  at 
the  trial,  which  it  rejected.  The  law  is  clearly  stated  by 
Rule  51  of  the  Federal  Rules  of  Civil  Procedure  which 
states: 

"No  party  may  assign  as  error  the  giving  or  the 
failure  to  give  an  instruction  unless  he  objects  thereto 
before  the  jury  retires  to  consider  its  verdict,  stating 
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distinctly  the  matter  to  which  he  objects  and  the 
grounds  of  his  objection."  (emphasis  ours) 

This  rule  has  been  taken  in  connection  with  Rule  46 

of  the  Federal  Rules  of  Civil  Procedure  which  states: 

"Formal  exceptions  to  rulings  or  orders  of  the 
court  are  unnecessary;  but  for  all  purposes  which  an 
exception  has  heretofore  been  necessary  it  is  sufficient 
that  a  party,  at  a  time  that  the  ruling  or  order  of  the 
court  is  made  or  sought,  makes  known  to  the  court 
the  action  which  he  desires  the  court  to  take  or  his 
objections  to  the  action  of  the  court  and  his  grounds 
therefore;  ..." 

There  have  been  a  number  of  cases  decided  by  this 
Court  which  have  stated  in  effect  that  these  rules  mean 
what  they  say  and  that  Appellants  are  required  to  have 
laid  a  foundation  in  the  court  below  for  the  assignments 
of  error  presented  in  this  Court.  See: 

Bercut  v.  Park  Benziger  &>  Co.,  150  F.  2d  731; 
Christensen  v.  Troller,  171  F.  2d  66 
Shevelin  Hixon  Co.  v.  Smith,  165  F.  2nd  170 

III 

Appellant-  made  the  conspiracy  the  gravamen  of  this  ac- 
tion and  may  not  now  complain  because  the  case  was  submit- 
ted on  that  basis. 

There  is  no  quarrel  with  the  law  that  normally  a 
charge  of  conspiracy  is  not  the  gravamen  of  a  complaint. 
In  the  usual  cause,  even  if  a  conspiracy  is  not  proved,  the 
plaintiff  may  still  recover  from  such  defendants  as  en- 
gaged in  tortious  conduct,  causing  damage  to  it,  but  this 
is  not  true  of  a  case  in  which  the  parties  by  choice  or  by 
request  make  a  finding  in  their  favor  dependent  upon  a 
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finding  of  conspiracy.  Nor  is  it  true  in  a  case  where  the 

only  recovery  sought  is  for  activities  which  would  have 

been  impossible  but  for  concerted  action  on  the  part  of 

the  defendants.    An  annotation  in  152  A.L.R.  1148  sets 

forth  a  number  of  cases  where  the  action  is  such  that  the 

harmful  effect  results  only  through  collective  action  and 

states : 

"An  outstanding  example  of  this  class  of  case  is 
illustrated  by  the  collective  power  or  pressure  which 
results  from  group  action,  and  which  would  be  im- 
possible or  absent  in  the  case  of  mere  individual 
effect."  152  A.L.R.  1154 

In  Landau  v.  Hostetter,  266  Pa.  7,  109  A.  478  (1920) 
plaintiffs  alleged  a  conspiracy  by  three  defendants  to  evict 
them  from  leased  premises.  The  court  instructed  the  jury 
that  unless  they  found  a  conspiracy  there  could  be  no 
recovery  and  defendant  claimed  error.  In  a  brief  decision 
the  court  stated: 

"The  case  was  tried  on  the  theory  that  the  dam- 
age claimed  by  plaintiff  resulted  from  the  conspiracy. 

"They  made  it  the  ground  of  their  action,  and  the 
learned  trial  judge  did  not  err  in  instructing  the  jury 
that  they  could  not  find  a  verdict  against  but  one  of 
the  defendants  .  .  . 

"Here  the  conspiracy  was  the  gravamen  of  the 
plaintiff's  complaint.  In  view  of  the  pleadings  and 
the  theory  upon  which  the  case  was  tried,  the  assign- 
ments of  error  are  without  merit." 

The  statements  of  counsel  concurred  in  by  the  court 
which  have  been  previously  set  forth  show  clearly  that 
appellant  regarded  this  case  as  being  within  the  class  men- 
tioned by  the  annotator.  The  objects  and  results  of  the 
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activities  of  the  appellees  as  alleged  by  appellant  could 
not  have  arisen,  according  to  appellant,  but  for  the  organ- 
ization directed  by  the  unions  and  appellant  was  seeking 
to  recover  for  what  it  regarded  as  an  organized  boycott 
of  its  business.  If  appellant  had  been  in  court  saying  that 
X,  Y  and  Z  destroyed  fifteen  cases  of  pineapple  by  virtue 
of  concerted  action  and  requested  the  court  to  instruct 
that  if  they  found  that  if  there  were  no  concerted  action 
that  X,  Y  and  Z  could  still  be  held  liable  for  the  cases  of 
pineapple  which  each  of  them  may  have  destroyed,  then 
the  law  cited  by  appellant  would  be  applicable,  but  it  can- 
not claim  that  the  court  was  required  on  its  own  motion 
to  submit  the  issue  of  damages  caused  by  each  individual 
merely  because  appellant  was  entitled  to  have  such  an 
issue  submitted  if  it  had  so  requested.  The  rule  applicable 
here  is  stated  as  follows: 

"Where  it  is  sought  to  recover  damages  for  sev- 
eral tortious  acts,  each  giving  rise  to  a  separate  cause 
of  action,  the  plaintiff  should  allege  the  amount  of 
damage  claimed  on  account  of  each  cause  of  action; 
a  general  allegation  of  the  damages  arising  from  all 
of  such  acts  and  a  finding  in  accordance  therewith 
are  prejudicial  to  the  defendant."  15  Am.  Jur.,  Dam- 
ages, 751. 

See  also  53  Am.  Jur.  Trial  454,  488. 

There  is  an  unstated  thread  running  through  appel- 
lant's breif  to  the  effect  that  the  liability  for  a  riot  is  some- 
thing different  from  liability  from  a  conspiracy  to  commit 
violent  acts,  as  was  charged  by  the  court,  which  adds  to 
the  confusing  picture  painted  in  its  brief.  The  authorities 
are  in  agreement  that  this  distinction  cannot  be  main- 
tained by  appellant.  A  case  illustrating  the  point  is  the 
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one  cited  by  the  appellant  (Appt.  Br.  39),  Salem  Manu- 
facturing Company  v.  First  American  Fire  Ins.  Com- 
pany of  N.  Y.,  Ill  F.  2d  787,  (1940).  In  that  case  this 
court  examined  the  lengthy  chain  of  decisions,  all  of 
which  showed  that  to  constitute  a  riot  there  must  be  in 
some  way  a  premeditated  concert  of  action  for  the  pur- 
pose of  accomplishing  an  objective  agreed  upon.  The  court 
quotes  from  Russell  on  Crimes  as  follows: 

"...  But  the  violence  and  tumult  must  be  in  some 
way  premeditated;  for  if  a  number  of  persons  being 
met  together  at  a  fair,  market,  or  any  other  lawful 
or  innocent  occasion  happen  on  a  sudden  quarrel  to 
fall  together  by  the  ears,  it  seems  to  be  agreed  that 
they  are  not  guilty  of  a  riot,  but  only  of  a  sudden 
affray  .  .  .  But  if  there  be  any  predetermined  purpose 
of  acting  with  violence  and  tumult,  the  conduct  of 
the  parties  may  be  deemed  riotous."  Ill  F.  2d  at  p. 
802. 

"  'A  tumultuous  disturbance  of  the  peace  by  three 
or  more  persons  assembling  together  of  their  own  au- 
thority, with  an  intent  mutually  to  assist  one  another 
against  any  one  who  shall  oppose  them  in  the  execu- 
tion of  some  enterprise  of  a  private  nature,  and  after- 
ward actually  executing  the  same  in  a  violent  and 
turbulent  manner,  to  the  terror  of  the  people,  whether 
the  act  itself  was  lawful  or  unlawful'."  Walter  v. 
Northern  Insurance  Company,  370  111.  283,  18  N.W. 
2d,  906,  121  A.L.R.  244,  p.  248. 

It  may  thus  be  seen  that  every  riot  contains  the  element 
of  concert  of  action. 

In  defining  conspiracy  as  being  a  concerted  action,  the 
court  necessarily  included  a  riot.  The  instruction  re- 
quested by  appellant,  had  it  been  given  by  the  court, 
might  well  have  led  the  jury  to  believe  that  merely  be- 
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cause  a  man  was  a  part  of  a  group  of  which  some  of  the 
members  were  involved  in  unlawful  activities,  that  he 
might  be  held  liable  for  all  damages  committed  by  any 
members  of  the  group,  even  though  there  was  no  concert 
of  action  between  them. 

The  one  case  cited  by  appellant  in  which  a  number 
of  people  were  held  liable  for  damages  caused  by  mob 
violence,  Calcutt  v.  Gerig,  271  Fed.  220  (Appt.  Br.  39), 
is  a  case  in  which  the  court  held  that  a  conspiracy  had 
been,  in  fact,  proved  and  the  damages  as  against  all  of 
the  defendants  were  based  on  the  finding  of  the  con- 
spiracy. It  seems  most  pertinent  that  the  court  in  that 
case  specifically  charged  the  jury  that  the  plaintiff  was 
bound  to  prove  a  conspiracy  before  he  was  entitled  to 
recover. 

Appellant  has  cited  portions  of  the  transcript  which 
do  not  support  its  claim  that  under  the  court's  instruc- 
tions the  jury  would  not  have  been  able  to  bring  in  a 
verdict  against  the  individuals  unless  they  were  found  to 
have  conspired  with  the  unions.  (Appt.  Br.  43) 

The  Court  at  one  point  stated  that: 

"If  you  find  from  the  evidence  that  the  individual 
defendants,  among  themselves  or  together  with  the 
defendants  International  and  Local  8,  or  either  of 
the  unions  conspired  together  ..."  (Tr.  1436)  (em- 
phasis added) 

then  the  jury  might  find  liability  on  the  part  of  the  indi- 
viduals and  the  Court's  instructions  with  respect  to  the 
individuals,  read  as  a  whole,  would  seem  to  indicate  that 
if  the  jury  found  that  the  individuals  had  participated  in 
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concerted  action  to  do  the  proscribed  acts,  then  liability 

might  be  found  if  one  or  more  of  the  unions  was  also 

held  to  be  liable,  but  that  it  was  not  necessary  that  the 

jury  find  that  any  individual  had  conspired  with  the 

unions,  if  the  jury  found  that  there  was  a  conspiracy 

among  the  individuals,   in  order  to   predicate  liability. 

However,  at  one  point  in  instructing  the  jury,  the  Court 

stated  : 

"...  If  on  further  consideration  you  find  that 
the  defendant  union  or  unions  against  whom  you 
have  found  liability  further  entered  into  a  conspiracy, 
as  above  described,  with  the  individual  defendants, 
you  will  add  to  the  verdict  names  of  all  the  individual 
defendants  against  whom  you  find."  (Tr.  1440) 

Whether  or  not  the  jury  did  rely  on  this  instruction 
does  not  seem,  however,  in  view  of  the  allegations  made 
by  the  appellant  as  to  the  responsibility  of  each  for  the 
conduct  of  all  to  be  an  important  matter,  and,  it  should 
be  noted  that  while  exception  was  taken  by  appellant  to 
the  instructions  by  the  Court  which  made  it  necessary  for 
the  jury  to  find  one  of  the  unions  liable  in  order  to  find 
the  individuals  liable,  no  exception  was  taken  to  any  in- 
struction by  which  the  jury  was  required  to  find  that  the 
individuals  were  engaged  in  a  conspiracy  with  the  unions 
in  order  to  be  held  liable. 

The  matter  further,  insofar  as  it  is  raised  by  the  ap- 
pellant, seems  also  to  be  immaterial  in  view  of  the  alle- 
gations made  as  to  the  objectives  and  purposes  of  both 
the  unions  and  the  individuals  in  engaging  in  this  con- 
duct. Under  appellant's  theory  there  would  be  no  other 
way  to  account  for  the  actions  of  the  individuals  unless 
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they  were  found  to  have  been  engaged  in  concerted  ac- 
tion with  the  unions,  and  appellant  did  not  take  exception 
to  the  instruction  that  if  the  defendants  were  acting  solely 
for  the  protection  of  their  own  wages  and  working  con- 
ditions that  they  would  be  granted  a  verdict.  (Tr.  1407, 
1429) 

IV 

Congress,  in  enacting  the  Labor  Management  Relations  Act, 
limited  liability  for  violations  thereof  to  'Mobor  organizations", 
and  individual  members  of  offending  labor  organizations  are 
not  liable. 

It  has  already  been  pointed  out  that  the  acts  charged 
against  the  individual  appellees  were  identical  to  those 
upon  which  appellant  based  its  claim  against  the  unions 
under  Section  303  (a)  (1)  of  the  Labor  Management  Re- 
lations Act  of  1947.  The  additional  charges  made  under 
Section  303  (a)  (4)  were  not  submitted  to  the  jury  and 
no  objection  was  made  by  the  appellant  to  their  being 
withdrawn. 

The  trial  court  evidently  viewed  the  claim  against  the 
individuals  as  being  one  which  was  based  upon  the  com- 
mon law  applying  the  standards  set  by  the  Taft-Hartley 
Act  and  instructed  the  jury  under  the  common  law, 
which  it  felt  applicable.  The  court  did  not  feel  that  the 
state  law  applied  to  this  case.  In  its  opinion  the  court 
stated : 

"  'It  is  true  that  the  Court  may  not  have  ac- 
curately stated  the  elements  of  liability  at  common 
law  as  to  the  individuals.  But  no  exceptions  were 
taken  to  the  instructions  upon  this  ground.  The  sub- 
ject is  highly  complicated  and  the  question  of  wheth- 
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er  the  state  law  or  a  common  law  adopted  by  the 
federal  enactments  applies  is  extremely  nebulous. 
Certainly,  the  ground  chosen  by  Pineapple  for  objec- 
tion and  exception  cannot  be  maintained.  The  jury 
found  against  Pineapple  on  a  fair  statement  of  the 
common  law.  This  motion  for  new  trial  is  therefore 
denied.'  "  (Tr.  165)  (emphasis  added) 

In  so  stating,  the  court  followed  the  theory  propounded 
by  the  pleadings  of  appellant. 

It  is  submitted  by  appellees  that  Congress,  in  consid- 
ering the  scope  of  damage  actions  arising  out  of  labor 
disputes,  specifically  rejected  an  attempt  to  extend  lia- 
bility for  violations  of  the  Act  beyond  that  of  a  labor 
organization  so  as  to  hold  individual  participants  liable. 
The  Act  itself  states: 

"(a)  It  shall  be  unlawful  .  .  .  for  any  labor  or- 
ganization to  engage  in  ...  "  (setting  forth  proscribed 
activities)  Section  303,  Labor  Management  Relations 
Act.  (Emphasis  supplied) 

The  Labor  Management  Relations  Act  was  passed  as 
a  compromise  version  between  separate  bills  submitted 
by  the  House  and  Senate.  The  original  Senate  Bill  is 
contained  in  Senate  Report  105,  80th  Congress,  First  Ses- 
sion and  the  original  House  bill  is  contained  in  House 
Report  245,  80th  Congress,  First  Session.  Section  12  of 
the  House  bill  made  unlawful  certain  concerted  activities 
including  all  of  those  now  contained  in  the  present  Sec- 
tion 303  and  was  much  broader  in  scope.  After  listing 
the  unlawful  concerted  activities,  the  House  bill  provided 
that  any  person  injured  in  his  business,  person  or  prop- 
erty by  such  proscribed  activities  could  sue  the  person  or 
persons  responsible  therefor  in  any  district  court  of  the 
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United  States  having  jurisdiction  of  the  parties  and  could 
recover  damages.  H.R.  245,  at  page  61. 

The  chairman  of  the  House  committee  in  commenting 

upon  this  Section  states  that  for  the  acts  of 

"violating  collective  bargaining  contracts,  violence  in 
strikes,  mass  picketing,  .  .  .  for  all  these  acts  and 
others  like  them,  unions  and  their  members  will  be 
equally  responsible  with  other  persons  under  the 
law."  H.R.  245,  at  page  8. 

The  original  bill  which  was  reported  out  by  the  Sen- 
ate Committee  did  not  contain  section  303,  but  this  was 
an  amendment  proposed  by  certain  members  of  the  Com- 
mittee, including  Senator  Taft,  which  was  adopted  on 
the  floor  of  the  Senate.  Senate  Report  105,  80th  Con- 
gress, First  Session.  Upon  going  to  conference  between 
the  House  and  the  Senate  Committee,  Section  12  of  the 
House  bill,  which  would  have  made  members  of  unions 
liable  for  unlawful  concerted  activities,  was  stricken,  and 
Section  303,  in  its  present  form,  was  adopted  by  the  con- 
ference committee  and  passed  by  both  Houses  in  that 
form. 

The  report  of  the  conference  committee  is  contained 
in  Report  No.  510  of  the  House-Senate  Conference  Com- 
mittee and  the  report  clearly  shows  that  the  provisions 
of  Section  12  as  to  the  liability  of  individual  union  mem- 
bers was  rejected  and  that  the  Act  as  reported  out  of  the 
conference  committee  would  subject  only  labor  organiza- 
tions to  suit  for  damages  for  violations  of  the  provisions 
of  the  Act.  See  Conference  Report  No.  510,  80th  Con- 
gress First  Session,  at  pages  42,  58,  67.  It  is  thus  seen 
clearly  that  Congress  rejected  intentionally  an  attempt 
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to  impose  liability  upon  individual  union  members  for 
violations  of  the  provisions  of  the  Act. 

At  no  point  in  the  pleadings  or  the  pre-trial  order  are 
the  individual  defendants  alleged  to  have  engaged  in  any 
activities  which  would  not  subject  the  defendant  unions 
to  liability  nor  are  the  individual  defendants  alleged  to 
have  engaged  in  any  activities  which  the  defendant  does 
not  claim  are  covered  by  the  Taft-Hartley  Act  since  it 
is  admitted  that  it  is  only  by  virtue  of  the  Taft-Hartley 
Act  that  unions  could  be  made  subject  to  suit  in  an  ac- 
tion of  this  kind. 

Appellee  submits  that  this  is  not  a  case  in  which  the 
appellant  has  sued  the  unions  under  one  theory  and 
the  individual  defendants  under  another  theory.  In  each 
count  of  the  amended  complaint  it  is  apparent  that  the 
defendant  is  relying  upon  the  Labor  Management  Rela- 
tions Act  standards.  The  situation  might  be  somewhat 
different  if  the  allegations  against  the  individuals  were 
with  respect  to  conduct  which  was  not  within  the  pur- 
view of  the  Act  such  as,  for  example,  if  it  had  been  al- 
leged as  a  separate  allegation  against  the  individuals  that 
certain  individuals  did  certain  specific  damage  which  con- 
stituted an  unlawful  trespass  on  appellant's  property,  but 
appellant  has  limited  itself  to  a  claim  for  damages  against 
the  individuals  as  a  group  by  virtue  of  the  standards  con- 
tained in  the  Taft-Hartley  Act,  which  gives  it  the  right 
to  sue  the  labor  organizations  against  which  it  recovered 
judgment. 

An  attempt  to  find  a  case  in  which  individuals  have 
been  joined  with  labor  organizations  involving  a  suit  for 
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damages  under  the  Act  has  been  unsuccessful  and  this  is 
indeed  a  novel  case.  However,  the  principles  which  have 
been  set  forth  with  respect  to  the  construction  and  inter- 
pretation of  the  Act  since  its  passage  indicate  perhaps 
why  there  is  such  a  complete  dearth  of  such  actions.  Per- 
haps the  closest  case  in  point  is  that  of  Direct  Transit 
Lines  v.  Local  406,  et  al,  decided  February  5,  1952,  in  the 
U.  S.  District  Court  of  Michigan,  52  A.L.C.  233.  In  that 
case  plaintiff  commenced  an  action  in  a  State  Court,  and, 
in  its  complaint,  asked  for  both  injunctive  relief  and 
damages  against  a  union  for  the  commission  of  certain 
acts  which  it  alleged  were  unlawful  and  in  violation  of 
certain  Statutes  of  the  State  of  Michigan.  The  Labor 
Management  Relations  Act  was  not  mentioned  in  the 
complaint.  The  defendant  removed  the  case  to  the  Fed- 
eral Court  and  the  District  Judge  denied  a  motion  to 
remand  to  the  State  Court  in  an  opinion  which  has  been 
affirmed  by  the  Court  of  Appeals  of  the  Sixth  Circuit. 
The  Court  stated  that  the  allegations  contained  in  the 
complaint,  if  true,  would  constitute  a  violation  of  the 
Taft-Hartley  Act  and  that  there  was  no  doubt  that  the 
case  involved  a  question  affecting  interstate  commerce. 
Even  though  the  complaint  asked  for  relief  by  way  of 
injunction  which  the  District  Court  was  powerless  to 
give,  yet  the  Court  decided  that  it  had  jurisdiction  over 
the  subject  matter  of  the  action.  In  rejecting  the  conten- 
tion that  state  law  applied,  the  Court  stated: 

"The  fact  that  the  Taft-Hartley  Act  applies  to 
and  prohibits  the  acts  alleged  to  have  been  commit- 
ted, is  of  itself  sufficient  to  deny  the  applicability  or 
relevance  of  state  law  covering  the  same  act.  The 
Supreme  Court  of  the  United  States  repeatedly  held 
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that  Congress,  by  its  legislation,  has  pre-empted  the 
field  of  labor  relations  herein  involved  and  has  closed 
the  door  to  parallel  state  action.  (Citing  cases)  I  con- 
clude that  the  complaint  sets  up  a  controversy  affect- 
ing interstate  commerce;  that  the  Taft-Hartley  Act 
prohibits  the  defendant's  activities  alleged  in  the 
complaint;  and  that  the  applicability  of  the  Taft- 
Hartley  Act  is  not  affected  by  the  recitation  in 
the  complaint  that  the  activities  violated  Michigan 
Statutes." 

This  case,  and  those  cited  by  it,  constitute  clear  au- 
thority for  the  proposition  that  where  Congress  has  pre- 
empted the  field,  action  under  the  common  law  or  by 
virtue  of  the  statutes  of  the  state  is  foreclosed.  Since  it  is 
apparent  that  Congress  has  limited  liability  for  violations 
of  the  Taft-Hartley  Act  to  labor  organizations,  indi- 
viduals cannot  be  subjected  to  liability  merely  because 
their  conduct  may  give  rights  to  a  common  law  action  or 
an  action  based  upon  a  state  statute.  Particularly  is  this 
true  where,  as  here,  the  appellant  has  elected  to  pursue  a 
remedy  against  individuals  for  acts  which  are  exactly 
co-extensive  with  those  for  which  it  attempts  to  hold  the 
unions  liable  under  the  Taft-Hartley  Act. 

The  Congressional  Record  does  not  clearly  disclose 
what  motivations  may  have  prompted  Congress  in  pro- 
tecting the  individuals  which  it  appears  to  have  done. 
Some  of  the  debates  disclose  that  many  of  those  who 
voted  for  the  passage  of  the  Act  exhibited  a  real  concern 
for  the  rights  of  the  individual  worker  and  were  motivated 
exclusively  by  desire  to  restrict  the  activities  of  large 
power  combinations. 
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In  discussing  the  damage  provisions  of  the  Act,  one 
commentator  has  said  the  following: 

"No  provision  is  made  by  the  Act  for  either  of 
such  suits  against  individuals.  Thus,  where  the  action 
is  founded  on  the  violation  of  the  terms  of  the  Act, 
no  actions  may  be  maintained  if  the  complained  con- 
duct is  charged  to  an  individual,  even  though  the 
same  misconduct  at  the  hands  of  the  labor  organiza- 
tion would  give  rise  to  a  sustainable  action.  Nor 
does  the  fact  that  more  than  one  individual  partici- 
pates in  the  misconduct  create  liability  if  such  indi- 
viduals do  not  constitute  a  labor  organization  within 
the  definitions  of  the  Act,  notwithstanding  that  there 
exists  a  concert  of  activity.  It  is  not  the  elements  of 
concerted  action  or  the  number  of  persons  commit- 
ting the  alleged  offense  that  imparts  amenability  to 
action,  but,  rather,  it  is  the  determination  of  whether 
or  not  the  aggrieved  party  or  parties  are  a  "labor  or- 
ganization" as  that  term  is  intended  by  the  Act." 
Rothenberg  on  Labor  Relations,  1949,  page  649. 

The  doctrine  of  Erie  R.R.  Co.  v.  Thompkins,  304  U.S. 
64,  82  L.  Ed.  1188,  does  not  apply  to  questions  dependent 
upon  the  constitution,  treaties,  or  statutes  of  the  United 
States. 

"When  a  certain  statute  condemns  an  act  as  un- 
lawful, the  extent  and  nature  of  the  legal  conse- 
quences of  the  condemnation,  although  left  by  the 
statute  to  judicial  determination,  are  nevertheless 
Federal  questions,  the  exceptions  to  which  are  to  be 
derived  from  the  statute  and  the  Federal  policy  which 
it  has  adopted.  To  the  Federal  Statute  and  policy, 
conflicting  state  law  and  policy  must  yield."  54  Am. 
Jur.  975,  citing  Sola  Electric  Co.  v.  Jefferson  Electric 
Co.,  317  U.S.  173,  87  L.  Ed.  165,  63  S.  Ct.  172. 
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Appellees  would  be  unfairly  prejudiced  by  the  granting  of 
o  partial  new  trial  which  did  not  include  the  other  defendants. 

The  power  of  this  court  to  order  a  new  trial,  as  to  a 
part  of  a  case,  is  not  questioned  where  the  circumstances 
are  such  as  to  warrant  it.  However,  the  circumstances  do 
not  warrant  the  granting  of  partial  new  trial  in  this  case, 
even  if  this  court  does  find  that  there  was  reversible 
error  in  the  court  below.  Each  of  the  cases  cited  by  ap- 
pellant in  its  brief,  at  pages  57  and  58,  are  cases  involving 
verdicts  in  favor  of  the  plaintiff,  which  were  sent  back 
by  the  Appellate  Court  for  re-trial  on  the  question  of 
damages  only,  where  the  instructions  with  respect  to 
damages  constituted  the  only  error  in  the  court  below. 

In  Atkinson  v.  Dixie  Greyhound  Lines,  143  F.  2d  477 
(1944),  the  court  below  had  refused  to  allow  the  jury  to 
pass  on  the  question  of  whether  or  not  punitive  dam- 
ages should  be  awarded.  In  sending  the  case  back  for  a 
new  trial  on  this  question  alone,  the  court  said  that  where 
there  was  error  on  the  submission  of  one  portion  of  the 
case  and  the  other  portions  were  free  from  error  that  a 
partial  new  trial  might  be  had  as  to  issues  into  which 
error  had  crept, 

"Whenever  these  issues  are  entirely  distinct  and 
separable  from  the  matters  involved  in  other  issues 
and  the  trial  can  be  had  without  danger  of  compli- 
cation with  other  matters  ..." 

In  Thompson  v.  Camp,  167  F.  2d  733,  verdict  for 
plaintiff  in  an  F.E.L.A.  case  was  reversed  on  grounds  of 
an  erroneous  instruction  on  damages.  The  Circuit  Court 
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allowed  the  case  to  go  back  for  new  trial  only  with  re- 
spect to  amount  of  damages.  The  court  says: 

"It  is  recognized  that  in  exercising  this  right  of 
limiting  the  re-trial  to  a  single  issue  where  the  other 
issues  have  previously  been  properly  submitted  and 
determined  by  a  jury,  the  Court  should  proceed  with 
caution,  with  a  careful  regard  to  the  rights  of  both 
parties  and  only  in  those  cases  wherein  it  is  plain 
that  the  error  which  has  crept  into  one  element  of 
the  verdict  did  not  in  any  way  affect  the  determina- 
tion of  any  other  issue  ..."  167  F.  2d  at  p.  734. 

In  Yates  v.  Dann,  11  F.R.D.  386,  the  court  cites  a 
number  of  cases  in  which  the  granting  of  partial  new  trial 
has  been  limited  to  the  question  of  damages.  No  case, 
arising  under  the  Federal  Rules  even  remotely  analogous 
to  the  instant  case,  has  been  found  in  which  a  partial  new 
trial  has  been  granted. 

The  liability  of  the  individuals  was  closely  intertwined 
with  that  of  the  unions  by  appellant's  own  choice  in  bring- 
ing an  action  in  which  the  same  allegations  were  made 
against  both  groups.  The  allegations  made  by  the  appel- 
lant, with  respect  to  the  intentions  and  activities  of  all 
of  the  parties,  are  such  as  to  make  the  individuals  and 
the  unions  inseparable  upon  any  analysis  of  the  fact  situ- 
ation. The  same  evidence  which  is  introduced  to  create 
liability  on  the  part  of  the  unions  tends  to  impart  liability 
to  the  individuals,  and,  conversely,  since  the  individuals 
are  alleged  to  be  agents  of  the  union,  their  activities  affect 
the  liability  of  the  unions. 

One  authority  has  stated  in  accordance  with  the 
cases  cited  by  the  Appellant,  as  follows: 
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"...  where  the  practice  permits  a  partial  new  trial 
it  may  not  properly  be  resorted  to  unless  it  clearly 
appears  that  the  issue  to  be  retried  is  so  distinct  and 
separable  from  the  others  that  a  trial  of  it  alone  may 
be  had  without  prejudice."  3  Moore's  Federal  Prac- 
tice 3248-9. 

See  also  Kessans  v.  Kessans,  58  Ind.  App.  437,  108 
N.E.  380,  where  the  court  held  that  in  determining  wheth- 
er or  not  a  new  trial  could  be  had  on  a  cross-complaint 
alone  and  not  on  an  original  complaint  that  the  test  is 
whether  or  not: 

"the  evidence  necessary  to  support  the  issue  pre- 
sented by  one  pleading  must  necessarily  affect  and 
relate  to  the  issue  presented  by  the  other." 

in  determining  whether  or  not  a  partial  new  trial  was  to 
be  granted. 

The  best  evidence  that  a  new  trial  as  to  the  individuals 
alone  would  be  prejudicial  to  them  is  the  fact  that  a  jury 
verdict  was  brought  in  in  their  favor,  in  a  case  in  which 
the  activities  of  the  union  officials  materially  affecting  the 
dispute,  was  presented.  Obviously,  then,  it  is  ridiculous 
for  the  appellant  to  say  that  the  absence  of  evidence  of 
the  activities  of  the  unions  would  not  be  prejudicial.  The 
jury  might  well  have  found  and  on  a  re-trial,  if  one  should 
be  granted,  might  well  find  that  the  individuals  acted 
spontaneously  without  any  concert  of  action  or  con- 
spiracy, but  at  the  instigation  of  officials  of  the  union, 
who  engineered  and  planned  the  conditions  which  re- 
sulted in  appellant's  damage.  To  say  this  is  not  to  admit 
that  this  is  actually  the  case,  but  is  merely  to  point  out 
the  probable  importance  of  the  activities  of  the  union 
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officials  in  tJie  jury's  determination  either  as  to  the  con- 
cert of  action,  which  the  jury  might  find  to  have  existed 
or  as  to  the  HabiHty  of  each  individual  fot  damages, 
which  the  jury  might  find  to  have  been  caused  by  the 
alleged  agents  of  the  union,  acting  in  an  official  capacity 
and  assess  against  the  union.  It  does  not  lie  in  appellant's 
mouth  to  say  that  a  case  could  have  been  brought  against 
the  individuals  alone,  in  view  of  its  choice  to  proceed  in 
the  way  in  which  it  has  done,  obviously  under  the  im- 
pression that  the  bringing  in  of  the  assault  and  battery 
cases  and  evidence  of  violence  on  the  part  of  the  indi- 
viduals would  lead  to  a  better  result  for  it  against  both 
the  unions  and  the  individuals. 

As  has  been  previously  shown,  the  attempt  to  sepa- 
rate the  individuals  from  the  unions,  insofar  as  the  find- 
ings on  damages  were  concerned,  was  made  by  the  attor- 
neys for  the  individuals  rather  than  the  appellant. 


CONCLUSION 

■  No  realistic  appraisal  of  the  outcome  of  the  trial  in 
the  court  below  can  leave  out  of  consideration  the  nat- 
ural reaction  of  an  American  jury  to  the  choice  presented 
to  it  by  the  appellant. 

The  individuals  could  not  and  should  not  be  held 
liable  for  the  total  damages  which  are  alleged  to  have 
resulted  from  the  conspiracy  of  which  they  could  not 
have  been  an  integral  part.  The  choice  presented  to  the 
jury  by  appellant  was  either  to  hold  that  each  individual 
played  such  a  part  or  to  free  him  entirely,  and,  in  choos- 
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ing  the  latter  course,  the  jury  affirmed  the  principles  of 
individual  responsibility  which  have  been  paramount  in 
all  humane  societies. 

Respectfully  submitted, 

Peterson  85  Pozzi 
Frank  H.  Pozzi 
Sidney  I.  Lezak 

Attorneys  for  Appellees 
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JURISDICTIONAL  STATEMENT 

For  a  statement  of  the  pleadings  and  facts  disclosing 
the  basis  upon  which  the  District  Court  had  jurisdiction, 
we  refer  the  Court  to  the  jurisdictional  statement  in  the 


opening  Brief  (pp.  1-5)  of  the  Hawaiian  Pineapple  Com- 
pany, Ltd.  (hereinafter  referred  to  as  "Hapco")  on  our 
cross-appeal  herein. 

The  assertion  in  appellants'  brief  that  they  "do  not 
concede"  (Br.  4)  the  jurisdiction  of  the  District  Court 
disregards  the  facts  that  valid  jurisdiction  was  obtained 
over  the  persons  of  International  and  Local  8,  and  that 
valid  jurisdiction  over  the  subject  matter  was  obtained 
under  Sec.  303  of  the  Labor-Management  Relations  Act, 
1947  (hereinafter  referred  to  as  the  "Act")  61  Stat.  158, 
29  U.S.C.A.  (Supp.  1952),  Sec.  187,  by  appropriate  alle- 
gations that  appellant  labor  organizations  engaged  in  vari- 
ous activities  affecting  commerce  in  violation  of  Sec.  303 
(a)  (1)  and  303  (a)  (4)  of  the  Act  as  a  result  of  which 
Hapco  was  injured  in  its  business  and  property  (Tr.  57- 
63). 

STATEMENT  OF  THE  CASE 

We  are  unable  to  accept  any  part  of  appellants'  state- 
ment of  the  case  in  which  they  purport  to  summarize  the 
evidence.  We  suggest  to  this  Court  that  appellants'  state- 
ment is  inaccurate,  incomplete,  and  highly  misleading. 

To  avoid  repetition  we  respectfully  first  refer  the 
Court  to  the  statement  on  pages  15  to  31,  inclusive,  of  our 
Brief  on  the  cross- appeal.  To  this  statement  we  shall  add 
herein  the  evidence  relating  to  activities  of  International 
and  Local  8,  which  was  omitted  from  our  previous  Brief, 
and  shall  then  specifically  controvert  appellants'  state- 
ment. 


A.    Activities  of  International 
and  Local  8 

We  submit  that  the  jury  would  have  been  warranted 
in  finding  from  the  testimony  and  exhibits  the  facts  set 
out  hereafter. 

[Commencement  of  Boycott] 

On  August  21,  1949,  three  days  before  Hapco's  char- 
tered ocean-going  barge  YFN  with  its  cargo  of  approxi- 
mately 115,000  cases  of  pineapple  worth  more  than  $680,- 
000.00  left  Honolulu  for  the  San  Francisco  Bay  area,  the 
representative  of  International  in  Hawaii,  Schmidt, 
cabled  the  Regional  Director  for  International  in  Seattle, 
Gettings,  various  information  concerning  the  barge  and 
requested  the  Regional  Director  to  ascertain  if  the  Inter- 
national Longshoremen's  Association  in  Tacoma  would 
handle  the  barge  there  (Exhibit  1;  Tr.  700,  703,  915,  918- 
919,  1019,  1091).' 

No  attempt  was  made,  however,  to  interfere  with  the 
loading  of  the  barge  in  Hawaii  and  prior  to  its  departure 
for  the  mainland,  there  were  no  disturbances  or  labor  diffi- 
culties of  any  kind  connected  with  it.^    Hapco  and  Isle- 


'The  cable  (Exhibit  1)  read: 

"HAWN  PINE  CO  HAS  SECURED  NAVY  BARGE  YFN  624 
TUG  ONO  OR  AKI  WILL  TOW  APPROXIMATELY  3000 
TON  PINEAPPLE  LOADED  NONUNION  TEAMSTERS 
HAULING  TO  BARGE  NONUNION  TUG  CREW  NONUNION 
DESTINATION  PROBABLY  SAN  JOSE  CANNERY  OWNED 
HAWN  PINE  RR  FROM  TAC  ASCERTAIN  IF  ILA  WOULD 
HANDLE." 

2At  the  time  of  the  loading  of  the  barge,  Hapco  had  a  contract 
with  an  ILWU  local  representing  cannery  and  plantation  em- 
ployees. The  cases  of  pineapple  were  transported  from  Hapco's 
cannery  to  the  terminal  of  Isleways,  Ltd.,  Pier  36,  Honolulu,  by 


ways,  its  wholly  owned  transportation  subsidiary,  were 
not  engaged  in  any  dispute  with  their  own  employees  and 
were  not  parties  to  the  labor  dispute  and  strike  between 
the  stevedoring  companies  and  International  and  its  affili- 
ated local  union  (Tr.  1015-1018). 

The  barge  originally  sailed  for  the  San  Francisco  area, 
for  its  cargo  of  pineapple  was  being  shipped  to  Hapco's 
cannery  at  San  Jose,  California  and  to  seven  or  eight 
other  canneries  in  the  Santa  Clara  area  (Tr.  1019,  Exhibit 
188).  However,  it  proved  to  be  impossible  to  make  ar- 
rangements to  unload  the  barge  in  the  San  Francisco  Bay 
area  because  of  the  certainty  that  the  ILWU  would  boy- 
cott it  (Tr.  1020).  Accordingly,  when  the  barge  was  a  day 
or  so  out  of  San  Francisco,  it  was  diverted  to  Puget  Sound 
and  the  Port  of  Tacoma  where  longshore  work  was  done 
by  members  of  the  International  Longshoremen's  Asso- 
ciation affiliated  with  the  American  Federation  of  Labor 
(Tr.  1020-1021).  The  barge  arrived  off  Tacoma  on  Sep- 
tember 8. 

Meanwhile,  the  Regional  Director  of  International  in 
Seattle,  Gettings,  had  been  on  the  lookout  for  the  vessel 
and  had  been  in  touch  with  officials  of  International  in 
San  Francisco  (Exhibits  2  and  5).  In  an  interview  which 
was  later  published  in  The  Seattle  Post  Intelligencer,  the 
Regional  Director  stated  that  the  barge  was  loaded  under 
strike  conditions  in  the  Hawaiian  Islands  and  hence  was 
considered  "hot  cargo",  and  he  served  notice  on  behalf 

Hapco  drivers  affiliated  with  the  ILWU  and  by  union  employees, 
affiliated  with  the  AF  of  L,  of  a  trucking  company  and  were  loaded 
on  board  the  barge  by  terminal  employees  of  Isleways  (Tr.  1015, 
1017). 


of  his  union  that  the  barge  would  be  picketed  wherever 
she  docked  in  the  Puget  Sound  area  (Tr.  493-495,  706, 
Exhibit  2).  After  the  barge  arrived  in  Puget  Sound,  the 
Regional  Director  contacted  a  number  of  other  unions; 
the  International  Longshoremen's  Association,  the  Ma- 
rine Firemen  and  Watertenders,  the  Marine  Cooks,  and 
possibly  the  Masters,  Mates  &  Pilots.  The  Regional  Di- 
rector admitted  telling  these  other  unions  and  particularly 
the  ILA  that  the  barge  had  been  loaded  by  nonunion  la- 
bor in  the  Hawaiian  Islands  and  that  it  would  be  picketed 
if  an  attempt  was  made  to  unload  it  (Tr.  705-710). 

When  Hapco  contacted  the  ILA  in  Tacoma  to  arrange 
for  the  unloading  of  the  barge,  they  refused  to  handle  the 
cargo  (Tr.  1022-1024). 

Although  the  Regional  Director  denied  that  the  ILA 
had  agreed  that  they  would  not  unload  the  barge,  the 
representative  of  International  in  Hawaii  later  wrote  the 
Regional  Director  in  Seattle  that  we  "are  grateful  that 
the  pineapple  barge  has  not  been  unloaded"  and  that  he 
''hoped  the  ILA  boys  will  hold  fast  to  their  word  not  to 
touch  that  cargo"  (Exhibit  3). 

The  International  representative  for  Hawaii  also  ad- 
vised that: 

''.  .  .  the  strike  is  still  effective  and  it  will  remain  so 
as  long  at  Matson's  ships  are  tied  up  there  and  there 
is  no  resumption  of  operations  between  here  and  West 
Coasf  ports''.  (Exhibit  3). 

Being  unable  to  unload  in  Tacoma,  Hapco  was  once 
again  forced  to  seek  a  port  where  the  ILWU  did  not  oper- 
ate and  finally  made  arrangements  with  the  Port  of  The 


Dalles  at  The  Dalles,  Oregon,  on  the  Columbia  River, 
whereby  the  latter  agreed  to  discharge  and  unload  the 
pineapple  from  the  barge  and  to  load  it  on  railroad  cars 
and  trucks  for  shipment  to  California  (Tr.  474-483,  496- 
500,  1024).  The  barge,  which  was  still  in  Tacoma,  was 
directed  to  proceed  to  The  Dalles,  where  it  arrived  the 
evening  of  Saturday,  September  24,  1949  (Tr.  1024-1025). 

When  the  barge  left  the  Puget  Sound  area,  the  North- 
west Regional  Director  of  International  made  an  intensive 
effort  to  keep  track  of  it,  stating  "I  will  make  no  bones 
about  it,  that  we  were  looking  for  it  and  watching  for  it. 
That  was  our  job"  (Tr.  735).  He  discussed  the  barge  with 
the  Secretary  of  the  International  (Tr.  733).  When  it  was 
reported  to  him  that  the  barge  had  been  sighted  in  the 
Columbia  River,  Gettings  contacted  Meehan,  the  repre- 
sentative of  International  in  Oregon  (Tr.  732).  Meehan 
later  called  Gettings  when  the  barge  was  half  way  up  the 
Columbia  River  to  Portland  and  was  instructed  to  talk  to 
the  office  of  International  about  future  action  (Tr.  732- 
734,  1359-1360).  The  Secretary-Treasurer  of  Local  8  was 
also  contacted  by  Bodine,  an  International  representative 
on  the  Coast  Labor  Relations  Committee  from  Interna- 
tional's headquarters  in  San  Francisco,  who  advised  him 
that  the  International  would  send  a  representative  to  The 
Dalles  to  picket  the  barge  and  requested  Local  8  to  furnish 
an  automobile  and  "a  few  persons"  to  help  distribute  and 
prepare  the  ''necessary  literature  that  goes  along  with 
such  a  picket  line"  (Exhibit  185;  Tr.  817,  1300-1301).^ 


3 The  teletype  in  question  from  Bodine  which  was  sent  after  the 
riot  (Exhibit  185)  also  states  that  he  advised  the  Secretary-Treas- 
urer of  Local  8  at  the  time  that  the  matter  "was  of  very  little 


[Boycott  ot  The  Dalles] 

On  September  23,  a  day  before  the  arrival  of  the  barge, 
Meehan,  the  representative  of  International  in  Oregon, 
went  to  The  Dalles  to  meet  with  the  Commissioners  of  the 
Port  of  The  Dalles.  He  admitted  that  he  was  not  repre- 
senting Local  8  in  so  doing  (Tr.  1254,  1348).  Meehan's 
position  was  that  the  barge  was  "hot  cargo"  loaded  by 
"unfair  labor",  that  Hapco  was  trying  to  break  the  strike 
in  the  Hawaiian  Islands  and  that  he  would  picket  the  Port 
if  any  attempt  was  made  to  unload  the  barge.  Meehan 
also  threatened  to  stop  railroad  shipments  to  the  Con- 
tinental Grain  Company,  which  was  a  lessee  at  the  Port 
dock,  and  that  any  shipments  from  it  which  did  get  out 
would  not  be  unloaded  at  the  grain  company's  plant  in 
Longview,  Washington  (Tr.  477-479,  500-502). 

After  the  arrival  of  the  barge  at  the  Port  dock  on  Sep- 
tember 24  (Tr.  1025),  Meehan  and  Baker,  the  President 
of  Local  8,  met  with  the  Commissioners  of  the  Port  of 
The  Dalles  to  persuade  and  threaten  them  again  not  to 
unload  the  barge  (Tr.  480-485,  502-505).  On  this  same 
day,  September  26,  a  Hawaiian  longshoreman  from  In- 
ternational's local  union  in  Hawaii  began  to  picket  at  the 
entrance  to  the  Port  dock  in  the  company  of  various 
individual  longshoremen  from  Local  8  (Tr.  52-54,  417, 
506,  1254,  1315).  The  Hawaiian  picket,  according  to  the 

significance  and  should  not  under  any  circumstances  warrant  any 
difficulties".  Similar  assertions  were  repeatedly  made  by  various 
International's  witnesses.  So  the  Northwest  Regional  Director  of 
International  testified  that  he  was  told  by  the  Secretary  of  Inter- 
national that  "it  was  not  worth  having  any  trouble  over  the  barge; 
that  it  was  not  important  enough  to  get  into  a  beef  over  it"  (Tr. 
733). 
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Secretary- Treasurer  of  Local  8,  "wasn't  representing  Lo- 
cal 8",  which  had  no  Hawaiians  in  its  membership  (Tr. 
1317).  While  these  longshoremen  commenced  to  picket 
the  dock,  Meehan,  assertedly  at  the  request  of  Local  8, 
contacted  various  union  officials  of  the  Railroad  Brother- 
hoods, the  Teamsters,  and  the  Inland  Boatmen  about  ob- 
serving the  picket  line  set  up  at  the  Port  dock  (Tr.  780- 
784,  889).  By  Tuesday,  September  27,  the  picket  line  had 
grown  to  75  to  100  longshoremen  (Tr.  584). 

On  Wednesday,  September  28,  the  President  of  Local 
8  admittedly  dispatched  at  least  150  to  200  individual 
longshoremen  members  of  Local  8  from  the  union  hall  in 
Portland  to  picket  before  the  entrance  to  the  Port  dock 
(Tr.  888-890,  1275-1276).  Local  8  paid  for  the  gasoline 
used  by  these  individual  longshoremen  in  driving  to  The 
Dalles  and  back  and  also  paid  for  their  meals  while  they 
were  in  The  Dalles  (Exhibit  184;  Tr.  892-894,  1256-1257). 

Besides  forming  a  mass  picket  line  of  over  200  long- 
shoremen before  the  entrance  to  the  dock  (Tr.  433-434, 
506,  585,  Exhibits  47-66,  inc.),  the  longshoremen  passed 
out  circulars  to  the  citizens  of  The  Dalles  (Tr.  371-372). 
These  circulars  (Exhibits  23  and  25)  were  signed  by  "In- 
ternational Longshoremens  and  Warehousemens  Union" 
and  were  a  message  to  the  people  of  The  Dalles  that  the 
"Big  Five"  of  Hawaii  were  trying  to  break  the  Hawaiian 
strike  by  unloading  their  "scab  pineapple"  in  the  Port 
of  The  Dalles.  Meehan  confirmed  that  he  had  "some- 
thing" to  do  with  the  preparation  of  the  circulars  (Tr. 
808). 


In  a  press  interview'*  on  Wednesday,  Meehan  also  re- 
peated the  charge  that  the  pineapple  barge  was  "hot  car- 
go" and  an  attempt  to  break  the  Hawaiian  strike  (Tr. 
419).  The  President  of  Local  8  had  made  similar  charges 
to  the  press  (Tr.  423) ;  and  the  Hawaiian  picket  had  ad- 
vised the  press  that  he  was  representing  the  ''International 
Longshoremens  and  Warehousemens  Union"  (Tr.  424- 
425). 

The  record  does  not  make  exactly  clear  who  was  in 
charge  of  the  massed  pickets;  Meehan  advised  the  Assist- 
ant Chief  of  Police  at  The  Dalles  that  he  was  in  charge 
of  the  picketing  (Tr.  594-595),  whereas  the  Secretary- 
Treasurer  of  Local  8  stated  that  the  officials  of  Local  8 
were  in  charge  at  The  Dalles  (Tr.  1311-1312).  Whoever 
was  in  command,  the  longshoremen  massed  before  the 
Port  entrance  continued  to  increase  in  number  and  by 
noon  there  were  over  200  of  them  stationed  there  (Tr. 
433-434,  506,  585). 

The  riot,  which  was  thereafter  staged  by  this  mob  of 
longshoremen  when  they  stormed  on  to  the  Port  dock  and 
assaulted  Hapco's  employees  and  damaged  its  property, 
has  been  recounted  on  pages  19  to  25,  inclusive,  of  Hapco's 
opening  Brief  on  the  cross-appeal  herein.  Witnesses  testi- 
fied that  the  damage  effected  by  rioting  longshoremen 
was  done  by  "team  work"  and  that  they  marched  off  the 
dock  in  an  orderly  way  after  the  riot,  where  the  Mayor 
of  The  Dalles  and  another  disinterested  witness  heard 
Meehan   address  the   assembled  longshoremen   and  tell 


'»In  this  interview  a  few  hours  before  the  riot  on  the  dock,  Meehan 
told  the  Editor  of  The  Dalles  Optimist  "that  the  ILWU  was  born 
in  violence  and  had  to  have  violence  to  continue  to  exist"  (Tr.  521). 
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them  t±iat  "they  had  done  a  fine  job"  (Tr.  369-370,  461, 
571,  574,  580,  660). 

[Post-Riot  Activities] 

On  the  day  following  the  riot  the  President  of  Local  8 
again  dispatched  members  of  his  union  to  The  Dalles, 
and  Local  8  again  paid  for  their  gasoline  and  meals  (Ex- 
hibit 184,  Tr.  890,  1256-1257).  Some  200  to  300  mem- 
bers of  Local  8  patrolled  the  streets  of  the  City  of  The 
Dalles,  terrifying  the  people  of  the  community  (Tr.  443, 
445,  457,  416-463,  1042).  Again  circulars  were  distributed 
over  the  signature  of  **The  International  Longshoremen's 
&  Warehousemen's  Union — CIO"  blaming  the  violence  of 
the  day  before  at  the  Port  dock  on  the  Big  Five  companies 
of  Hawaii  and  expressing  regret  "for  the  incident  of  yes- 
terday, even  though  we  feel  it  was  not  our  fault.  We  are 
accustomed  to  having  our  picket  lines  respected"  (Ex- 
hibit 24). 

The  riot  put  a  stop  to  the  unloading  of  the  barge,  and 
it  was  not  until  October  19  that  arrangements  were  again 
made  by  Hapco  to  load  cargo  from  the  Port  dock  on  to 
railroad  cars  and  trucks  (Tr.  486,  1043).  In  the  interim, 
Hapco  had  effected  repairs  to  its  crane  and  trucks  and 
had  been  advised  by  the  NLRB  that  the  unions  had 
dropped  their  contention  that  the  pineapple  was  "hot" 
(Tr.  1038,  1040,  1043). 

On  October  20,  however,  longshoremen  with  "ILWU" 
banners  but  from  Local  8  again  officially  picketed  at  the 
entrance  of  the  Port  dock,  bringing  an  end  to  the  unload- 
ing operation  and  forestalling  the  movement  of  any  cargo 
from  the  dock  (Tr.  488,  512,  890,  1044).  This  picket  line 
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was  finally  removed  by  an  injunction  against  Interna- 
tional and  Local  8  (Tr.  489-490,  512-513,  1043-1046).  By 
the  end  of  October,  Hapco  was  finally  able  to  commence 
moving  its  cargo  by  truck  and  by  rail  to  its  San  Jose, 
California,  plant  (Tr.  1046).  The  barge  was  finally  com- 
pletely unloaded  on  November  8  (Tr,  1047). 

When  22  individual  members  of  Local  8  were  arrested 
and  indicted  in  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Wasco  for  the  crime  of  riot,  Local  8 
put  up  the  bail  money  to  release  the  indicted  men  and 
retained  counsel  to  defend  them;  and  when  these  individ- 
uals were  convicted  by  pleading  guilty,  Local  8  paid  their 
fines  and  also  reimbursed  them  for  the  wages  which  each 
of  the  convicted  men  lost  as  a  result  of  the  criminal  pro- 
ceedings (Exhibit  184,  Tr.  895,  1259-1260,  1319-1320). 
Harry  Bridges,  the  President  of  International,  testified 
that  the  ILWU  also  furnished  money  to  Local  8  in  con- 
nection with  the  defense  of  the  indicted  longshoremen 
(Tr.  873-874).  Local  8  also  received  financial  contribu- 
tions for  the  expenses  it  incurred  in  picketing  at  The 
Dalles  from  other  ILWU  unions  through  International 
(Tr.  896-898,  1258-1259,  1316-1317).^ 


^The  Secretary-Treasurer  of  Local  8  teletyped  Bodine  at  Inter- 
national's San  Francisco  office  on  November  8,  1949: 
"WE  ARE  IN  THE  BITE  PLENTY  BECAUSE  OF  THE  PINE- 
APPLE BARGE.  WE  WANT  NO  MORE  OF  IT  HERE  OR  ANY 
WHERE  ELSE.  WUD  LIKE  TO  HEAR  AN  INDICATION  AT 
LEAST  OF  SOME  SUPPORT  FROM  ILWU  IN  REGARD  TO 
OUR  PREDICAMENT  HERE.  WE  ARE  SICK  OVER  THE 
WHOLE  DAMNED  DEAL  .  .  ."  (Exhibit  185). 
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B.    Answer  to  Appellonts' 
Statement  of  the  Case 

Appellants'  seven  paragraph  statement  of  the  case 
(Br.  6-9)  seems  designed  to  convey  the  impression  that 
the  actions  taken  by  International  and  Local  8  were  justi- 
fied as  part  of  a  revolt  of  the  downtrodden  serfs  of  Hawaii 
against  the  "Big  Five"  corporations  which  ruled  the  Is- 
lands, and  as  an  effort  to  preserve  the  economic  well-being 
of  thousands  of  longshoremen  in  Portland,  Oregon;  and 
that  in  any  event  the  riot,  which  destroyed  Hapco's  prop- 
erty and  injured  its  employees,  was  only  a  "completely 
spontaneous"  and  sudden  flareup  and  should  not  be  al- 
lowed to  confuse  the  picture. 

Appellants'  statement  is  not  in  accord  with  the  facts 
and  does  not  find  support  in  the  record  in  this  case.  The 
references  to  the  claimed  nature  of  the  Hawaiian  strike 
and  Hapco's  relation  to  it  are  not  based  upon  testimony 
relating  thereto  given  at  the  trial  but  are  based  upon 
charges  which  Meehan  made  prior  to  the  riot  in  talking 
to  a  newspaperman  (Tr.  537). 

As  to  Hapco's  reason  for  chartering  the  barge  (Br.  7), 
it  had  orders  for  68,300  cases  of  pineapple  from  processors 
of  fresh  fruit  in  California  and  required  pineapple  at  its 
own  plant  in  San  Jose  and  was  prevented  by  the  Hawai- 
ian strike  from  using  an  ocean  freighter  (Exhibit  188,  Tr. 
912-913,  1018).  Appellants  mis-state  the  evidence  when 
they  say  Hapco's  orders  from  its  customers  contained 
strike  clauses.  There  is  no  such  evidence.  Appellants'  rec- 
ord citations  refer  to  such  clauses  in  agreements  of  Hap- 
co's San  Jose  plant  to  buy  fresh  fruit  from  California 
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growers  and  do  not  relate  to  the  pineapple  on  the  barge. 

As  to  the  barge  going  to  the  Port  of  The  Dalles  (Br. 
7),  the  evidence  shows  that  after  unloading  was  impos- 
sible in  the  San  Francisco  Bay  area  and  in  Tacoma  due 
to  the  ILWU,  Hapco  sought  out  a  port  where  the  ILWU 
did  not  operate  (Tr.  1020-1024).  The  Port  of  The  Dalles 
was  an  open  port  without  contracts  with  anyone  (Tr. 
478).  Appellants'  statements  as  to  the  facilities  of  the 
Port  are  not  verified  by  their  Tr.  544  and  545  references. 
As  a  matter  of  fact,  river  vessels  and  barges  regularly 
loaded  and  discharged  at  the  Port  dock  where  railroad 
cars  were  available;  and  the  Port  had  employees  that 
did  cargo  work  (Tr.  474-475).® 

As  to  the  unloading  of  the  barge  by  the  Port  being  an 
"obvious  threat  to  the  economic  well-being"  of  thousands 
of  skilled  longshoremen  (Br.  8),  appellants  cite  no  evi- 
dence in  the  record.  This  is  a  specious  claim  on  the  part 
of  appellants,  and  the  evidence  proving  this  is  marshalled 
in  point  III  C,  infra. 

Finally,  appellants'  spontaneous  combustion  theory  of 

the  riot  (Br.  8)  simply  ignores  all  the  evidence  previously 

summarized  herein  and  in  our  Brief  in  the  cross- appeal 

as  to  the  events  leading  up  to  the  riot.  Appellants'  theory 

was  well  disposed  of  by  the  District  Court,  when  it  stated : 

"I  am  not  going  to  instruct  that  when  you  gather 

300  men  in  one  spot  under  these  circumstances  you 

can  then  claim  it  was  a  result  of  a  flash  of  temper" 

(Tr.  1452). 


^Various  pictures  of  the  facilities  of  the  Port  are  shown  in  Exhibits 
69,  70  and  71. 
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ARGUMENT 


The  District  Court  Did  Not  Err  in  Instructing  the  Jury 
on,  and  in  Submittting  to  Them,  the  Issues  of 
Whether  Certain  Agents  and  Representatives  of 
International  and  Local  8  Performed  Any  Acts 
Charged  and.  If  So,  Whether  They  Were  So  Au- 
thorized or  Ratified  as  to  Be  Binding  on  Interna- 
tional and  Local  8.  (Answer  to  Specification  of 
Error  1) 

In  accordance  with  Section  301  (b)  of  the  Act  that 
a  labor  organization  "shall  be  bound  by  the  acts  of  its 
agents,"  the  District  Court  instructed  the  jury  at  length 
on  the  applicable  law  of  agency  (Tr.  1418,  1432-1434), 
specifically  charging  that  Hapco  was  "required  to  prove 
the  existence  of  an  agency  relationship  as  to  each  officer 
or  agent  involved  and  the  existence  and  extent  of  the 
authority"  (Tr.  1433)7 


■'Section  301  (e)  of  the  Act,  which  like  Section  301  (b)  noted  above, 
is  made  applicable  by  Section  303  (b)  to  damage  suits  thereunder, 
provides  that  "in  determining  whether  any  person  is  acting  as  an 
'agent'  of  another  person  so  as  to  make  such  other  person  respon- 
sible for  his  acts,  the  question  of  whether  the  specific  acts  performed 
were  actually  authorized  or  subsequently  ratified  shall  not  be  con- 
trolling." 

Senator  Taft,  the  author  of  the  Act,  explained  the  language  of 
Section  301  (e),  which  was  inserted  by  the  Joint  Conference  Com- 
mittee of  House  and  Senate  in  H.  Rept.  No.  510,  80th  Cong.,  1st 
Sess.,  was  intended  to  restore  "the  law  of  agency  as  it  had  been 
developed  at  common  law"  and  illustrated  his  statement  by  stating 
"union  business  agents  or  stewards,  acting  in  their  capacity  as  union 
officers,  may  make  their  union  guilty  of  an  unfair-labor  practice 
when  they  engage  in  conduct  made  an  unfair  labor  practice  in  the 
bill,  even  though  no  formal  action  has  been  taken  by  the  union  to 
authorize  or  approve  such  conduct."  93  Cong.  Rec.  6859  (June  12, 
1947). 
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As  part  of  its  instructions,  the  District  Court  stated: 

"The  evidence  shows  that  during  the  time  cov- 
ered by  the  controversy  Louis  Goldblatt  was  an  offi- 
cer and  Matt  Meehan,  Vv^ilHam  GetLings,  Henry 
Schmidt  and  Howard  Bodine  were  agents  and  rep- 
resentatives of  the  Defendant  International,  and  that 
Robert  Baker  and  Wilfred  Mackey  were  officers,  and 
that  Toby  Christiansen  and  Matt  Meehan  [1721] 
were  agents  and  representatives  of  Defendant  Local 
8.  It  is  for  you  to  say  whether  what  they  did,  if  any- 
thing, in  committing  or  assisting  in  the  commission 
of  the  acts  charged,  or  any  of  them,  or  in  entertain- 
ing any  objects  or  purposes,  if  you  find  that  such 
acts  were  committed  or  that  such  objects  were  enter- 
tained, was  within  the  scope  of  their  employment." 
(Emphasis  supplied)   (Tr.  1432) 

Appellants  objected  to  the  first  sentence  of  this  in- 
struction and  have  made  it  their  Specification  of  Error 
lA  herein,  on  the  specific  grounds  that  Meehan,  Get- 
tings,  and  Schmidt  were  employees  and  not  agents  of 
International,  that  Bodine  was  not  even  an  employee, 
and  that  the  question  of  whether  these  individuals  were 
agents  was  for  the  jury  (Tr.  1462).  It  should  be  noted 
and  it  is  significant  that  the  appellants  in  their  brief  (Br. 
10,  21)  have  omitted  the  last  sentence  of  this  particular 
charge,  where  thie  Court  submitted  to  the  jury  the  ques- 
tions of  not  only  whether  the  named  individuals  had 
committed  or  assisted  in  the  commission  of  any  of  the 
acts  charged,  but  also  whether  such  acts  were  within  the 
scope  of  their  employment  as  agents. 

Appellants  have  also  objected  and  made  it  their  Speci- 
fication of  Error  IB  herein  to  the  failure  of  the  Dis- 
trict Court  to  give  their  proposed  instructions  No.  7,  28, 
33,  37  and  38  relating  to  agency  matters. 
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The  flaw  running  throughout  appellants'  argument  is 
that  they  have  failed  to  distinguish  between  the  relation- 
ship of  Meehan,  Gettings  and  other  individuals  to  Inter- 
national or  Local  8,  on  which  the  evidence  is  undisputed, 
and  the  authority  of  these  individuals  to  bind  Interna- 
tional or  Local  8  by  their  actions,  on  which  the  evidence 
is  disputed  and  was  accordingly  submitted  to  the  jury. 
Much  of  appellants'  argument  is  directed  towards  show- 
ing that  any  acts  by  the  individuals  involved  would  not 
have  been  binding  on  either  union,  but  this  is  a  question 
of  whether  these  individuals  acted  within  the  scope  of 
their  authority  and  it  was  specifically  left  to  the  jury  by 
the  Court's  instructions. 

A.    The  Homed  Individuals  were  Undisputedly 
Agents  ond  Representatives. 

In  objecting  to  the  instructions  of  the  District  Court, 
appellants  excepted  specifically  only  to  the  naming  of 
Meehan,  Gettings,  Bodine  and  Schmidt  as  agents  and 
representatives  of  International  (Tr.  1462).  No  objec- 
tions were  taken  to  the  listing  of  Goldblatt  as  an  officer 
of  International,  of  Baker  and  Mackey  as  officers  of 
Local  8,  and  of  Christiansen  and  Meehan  as  agents  of 
Local  8;  and  no  argument  is  made  in  appellants'  brief 
with  respect  to  so  listing  these  individuals. 

The  District  Court  named  Meehan,  Gettings,  Bodine 
and  Schmidt  as  agents  and  representatives  of  Interna- 
tional, because,  as  it  has  stated,  the  evidence  showed 
"without  cavil"  they  were  so,  and  there  was  "no  evi- 
dence to  the  contrary"  or  "no  attempt  to  prove  the  op- 
posite" (Tr.  167).  There  was  thus  no  question  of  fact  to 
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be  submitted  to  the  jury  as  to  the  representative  status 
of  these  individuals,  cf.  Small  Company  v.  Lamborn  & 
Co.,  267  U.S.  248,  254  (1925);  53  Am.  Jur.  153,  Trial, 
Sec.  177. 

With  respect  to  Meehan,  it  was  admitted  by  appel- 
lants in  the  Pretrial  Order  that  at  all  times  involved  in 
this  case  Meehan  was  a  paid  employee  of  International 
assigned  to  work  in  Oregon  (Tr.  51). 

The  record  shows  that  at  all  times  Meehan  was  the 
"representative"  of  International  (Tr.  477,  759,  760,  813, 
869,  1250-1251,  1335).  His  specifically  assigned  and  au- 
thorized duties  included  the  rendering  of  assistance  to 
any  local  union  affiliated  with  International  (Tr.  760, 
800-802,  849,  1251-1252,  1322-1323,  1324,  1335-1336). 
Many  of  the  acts  taken  by  Meehan  as  the  representative 
of  International  have  previously  been  set  out  in  our  state- 
ment of  the  case,  and  are  important  in  connection  with 
the  light  they  throw  on  the  fact  that  at  all  times  Meehan 
was  not  acting  as  an  individual  on  his  own  behalf  but 
was  representing  both  International  and  Local  8.  Even 
in  the  letter  which  International  addressed  to  Meehan 
two  months  after  the  riot  in  which  they  purported  to 
describe  his  authority  (Tr.  1215-1217),  it  is  made  clear 
that  his  authority  and  duties  included  the  rendering  of 
assistance  to  local  unions  upon  their  request  and  the 
implementing  of  International  policies. 

With  respect  to  Gettings,  the  evidence  showed  that 
he  was  the  Northwest  Director  of  International  with 
jurisdiction  over  the  territories  of  Oregon,  Washington, 
British  Columbia  and  Alaska,  whose  duties  included  the 
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execution  of  policies  made  by  the  Executive  Board  of 
International  (Tr.  700-702).  It  was  Gettings  who  initially- 
dealt  with  Schmidt,  the  International  representative  in 
Hawaii,  with  respect  to  preventing  the  pineapple  barge 
from  being  unloaded  in  the  Northwest  (Exhibits  1,  2,  3 
and  4;  Tr.  703-704);  and  it  was  Gettings  who  contacted 
the  International  Longshoremen's  Association  and  other 
unions  with  respect  to  the  barge,  who  acted  as  the  spokes- 
man for  the  ILWU  in  dealing  with  the  press  in  Seattle 
about  it,  and  who  kept  in  touch  with  the  headquarters 
of  International  in  San  Francisco  and  with  Meehan  and 
with  Mackey,  the  Secretary- Treasurer  of  Local  8,  con- 
cerning it  (Exhibit  5;  Tr.  491-495,  707-708,  711-712,  732- 
735,  1358-1359). 

The  record  also  shows  that  Schmidt  was  the  repre- 
sentative of,  and  organizer  for,  International  in  Hawaii 
(Tr.  703-704)  and  hence  occupied  the  same  position  and 
had  the  same  duties  as  Meehan.  It  was  Schmidt  who 
initiated  the  entire  boycott  of  Hapco  and  his  status  is 
clearly  reflected  in  his  communications  to  Gettings  (Ex- 
hibits 1  to  5,  inc.).  Bodine  was  an  International  repre- 
sentative on  the  Coast  Labor  Relations  Committee  set 
up  under  the  Pacific  Coast  Longshore  Agreement,  1948- 
1951.  His  duties  involved  the  settlement  of  disputes  under 
the  ILWU  contract,  and  his  office  was  at  International's 
headquarters  in  San  Francisco  (Exhibit  21;  Tr.  1300- 
1301).  He  held  various  conversations  and  was  in  com- 
munication with  Meehan,  Mackey  and  Gettings  con- 
cerning action  to  be  taken  against  the  barge  (Exhibits  5, 
185;  Tr.  773,  817,  1302-1304). 
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It  tJius  appears  from  the  record  that  the  position  of 
each  of  these  individuals  and  their  relationship  to  Inter- 
national was  such  that  they  were  at  all  times  persons 
who  acted  for  and  in  the  interests  of  International  and 
were  in  fact  agents.  See  Restatement  of  Agency,  Sec.  1. 
Appellants,  however,  assert  in  their  brief  that  there  was 
a  conflict  of  evidence  with  respect  to  the  agency  rela- 
tionship of  each  of  these  individuals.  An  examination  of 
the  record  references  given  by  appellants  to  support  their 
contention  discloses  that  they  do  not  in  any  respect  sup- 
port the  position  of  the  appellants  and  are  material  only 
on  the  issues  of  whether  these  individuals  acted  within 
the  scope  of  their  authority  when  they  engaged  in  various 
activities. 

Appellants  say  that  there  was  evidence  that  Meehan 
represented  only  Local  8  (Br.  22),  but  the  supporting 
record  references  (Tr.  1197-1198,  1335,  1336-1337,  1348) 
are  to  the  testimony  of  Meehan  and  of  Goldblatt,  Secre- 
tary and  Treasurer  of  International,  in  which  Meehan 
testified  he  was  occasionally  called  on  in  his  capacity  as 
International's  representative  to  render  specific  assist- 
ance to  local  unions  and  Goldblatt  stated  that  one  of  the 
duties  of  a  representative  of  International  was  to  assist 
local  unions  on  specific  problems.  Thus,  even  where  In- 
ternational's representative  is  assisting  a  local  union,  he 
is  performing  a  part  of  his  job  as  a  representative  of 
International.  In  view  of  Meehan's  testimony  that  the 
scope  of  his  employment  included  the  rendering  of  aid 
and  assistance  to  locals  (Tr.  760,  800-802),  his  further 
testimony  that  he  was  acting  for  Local  8  at  The  Dalles 
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(Tr.  1348)  does  not  raise  any  issue  as  to  his  being  a  rep- 
resentative of  International  in  the  first  place,  though 
certainly  it  does  on  the  question  of  whether  the  scope  of 
his  authority  was  such  that  his  actions  in  assisting  Local 
8  would  bind  International  as  well  as  Local  8. 

Next,  it  is  said  (Br.  22)  that  there  was  evidence  that 
showed  International  exercised  no  control  over  Meehan 
with  respect  to  matters  which  occurred  at  The  Dalles. 
Even  if  this  were  true  —  and  there  is  an  overwhelming 
mass  of  evidence  that  it  is  not  (Tr.  732-734,  775,  1204- 
1206,  1213-1214,  1358-1359)— it  does  not  help  the  ap- 
pellants for  it  bears  upon  the  question  of  whether  Meehan 
was  acting  within  the  scope  of  his  authority  and  not  upon 
the  question  of  whether  Meehan's  position  was  such  that 
he  was  an  agent. 

As  for  Schmidt,  appellants  say  (Br.  22)  that  the  tes- 
timony of  Gettings  shows  that  he  was  not  the  agent  of 
International  with  respect  to  the  matters  that  occurred 
at  The  Dalles.  This  testimony  (Tr.  704)  was  only  to  the 
effect  that  Schmidt  was  not  an  officer  of  the  ILWU.  As 
for  Gettings,  appellants  assert  (Br.  23)  that  his  own  tes- 
timony proves  he  was  not  an  agent  of  International  with 
respect  to  The  Dalles  incident,  but  the  cited  testimony 
(Tr.  700-704)  was  quite  the  opposite,  for  he  stated  that 
he  was  the  Regional  Director  of  the  ILWU  for  the  North- 
west (Tr.  700)  and  that  his  duties  included  the  carrying 
out  of  the  policies  of  the  leadership  of  International 
(Tr.  701). 

In  this  state  of  the  record,  appellants  then  assert  (Br. 
24)  that  "no  matter  how  conclusive  the  evidence,  a  fail- 


21 

ure  to  permit  the  jury  to  resolve  the  question  requires  a 
reversal",  and  cite  United  Brotherhood  v.  United  States, 
330  U.S.  395  (1947).  That  case  was  a  criminal  prosecu- 
tion for  a  conspiracy  to  violate  the  Sherman  Act,  in  which 
the  Supreme  Court  held  that  the  agency  provisions  in 
Section  6  of  the  Norris-LaGuardia  Act  were  applicable. 
The  Court  pointed  out  that  in  a  criminal  case  "...  a  judge 
may  not  direct  a  verdict  of  guilty  no  matter  how  con- 
clusive the  evidence"  (330  U.S.  at  408).  The  present  case 
is  not  a  criminal  prosecution  but  a  civil  suit  for  damages 
and  one  in  which  the  statutory  test  of  agency  was  spe- 
cifically designed  to  avoid  any  possible  application  of 
the  United  Brotherhood  case.® 

B.    The  Disputed  Issues  of  Agency 
Were  Submitted  to  the  Jury. 

The  District  Court  positively  required  the  jury  to  find 
that  persons  named  by  it  were  acting  within  the  scope  of 
their  authority  before  the  unions,  or  either  of  them,  could 
be  held  responsible  for  any  of  their  acts  (Tr.  1432).  Thus 
the  Court  aptly  summarized  many  of  its  previously  given 


^Thus  Senator  Taft,  in  his  analysis  of  Sec.  301  (e),  stated: 

"It  is  true  that  this  definition  was  written  to  avoid  the  construc- 
tion which  the  Supreme  Court  in  the  recent  case  of  United  States 
against  United  Brotherhood  of  Carpenters  placed  upon  section  6 
of  the  Norris-LaGuardia  Act  which  exempts  organizations  from 
liability  for  illegal  acts  committed  in  labor  disputes  unless  proof  of 
actual  instigation,  participation,  or  ratification  can  be  shown.  The 
construction  the  Supreme  Court  placed  on  this  special  exemption 
was  so  broad  that  Mr.  Justice  Frankfurter,  speaking  for  the  dis- 
senting minority,  pointed  out  that  all  unions  need  do  in  the  future 
to  escape  liability  for  the  illegal  actions  of  their  officers  is  simply  to 
pass  a  standing  resolution  disclaiming  such  responsibility.  The  con- 
ferees agreed  that  the  ordinary  law  of  agency  should  apply  to  em- 
ployer and  union  representatives."  93  Cong.  Rec.  6859  (June  12, 
1947) 
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and  more  detailed  agency  instructions  when  it  charged 
the  jury  that  "the  question  is  one  of  fact,  as  far  as  this 
case  is  concerned,  as  to  whether  in  the  things  he  is  proven 
to  have  done  he  was  authorized,  or  that  the  matters  fell 
within  the  general  scope  of  his  agency,  or  whether  the 
International  expressly  ratified  his  acts  thereafter  with 
the  intention  to  do  so  and  with  knowledge  of  the  facts" 
(Tr.  1434). 

Under  the  instructions  of  the  Court,  the  entire  issue  of 
the  responsibility  of  either  or  both  unions,  or  the  actions, 
if  any,  of  any  of  the  individuals  named  by  the  Court,  was 
left  to  the  jury  to  determine.  Stating  what  the  evidence 
unequivocally  showed  with  respect  to  the  relationship 
of  each  of  these  individuals  to  International  or  Local  8  in 
no  way  deprived  the  appellants  of  their  unquestioned 
right  to  have  a  jury  trial  upon  contested  issues  of  fact. 

To  the  contention  of  appellants  that  the  jury  might 
have  found  that  it  was  the  acts  of  Meehan,  Gettings, 
Schmidt  or  Bodine  which  resulted  in  imputed  liability  to 
International  (Br.  26,  27),  we  reply  that  this  would  not 
be  due  to  the  Court's  naming  them  as  agents  and-  repre- 
sentatives of  International,  but  rather  it  would  have  been 
the  result  of  finding  them  to  have  engaged  in  prohibited 
acts  and  that  the  scope  of  their  employment  or  later 
ratification  was  such  as  to  make  the  union  liable. 

C.    Appellants'  Proposed  Instructions 
Were  Properly  Refused. 

Appellants'  proposed  instruction  No.  7  (Tr.  1483- 
1484)  was  erroneous  in  that  it  set  up  a  test  of  "prior  au- 
thorization" for  determining  the  responsibility  of  a  prin- 
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cipal  for  an  agent's  acts.  This  was  more  in  keeping  with 
Section  6  of  the  Norris-LaGuardia  Act  rather  than  the 
common  law  principles  of  determining  the  liability  of  a 
union  for  the  acts  of  its  agent,  incorporated  in  Sec.  301 
(e)  of  the  Act.  Under  common  law  principles  the  author- 
ity of  an  agent  to  bind  his  principal  is  not  limited  to 
prior  authorization  or  subsequent  ratification.  2  Am.  Jur., 
Agency,  Sec.  86  and  101,  pp.  70,  82.  The  proposed  in- 
struction was  also  properly  refused  by  the  District  Court 
as  requiring  a  comment  on  the  evidence  with  respect  to 
the  "humane  motives"  of  International  in  helping  out 
individuals  in  trouble  (Tr.  1392). 

Appellants'  proposed  instructions  No.  28,  33  and  38 
incorporate  appellants'  contention  that  Meehan  was 
solely  the  agent  of  Local  8  and  that  the  International 
was  accordingly  not  liable  for  his  actions.  These  requested 
instructions  were  not  justified  under  the  evidence,  though 
they  were  in  fact  covered  in  instructions  given  to  the  jury. 
Thus  the  Court  presented  to  the  jury  the  issues  of  whether 
Meehan  had  engaged  in  any  of  the  acts  charged  and,  if 
so,  whether  they  were  within  the  course  and  scope  of  his 
employment.  To  determine  this  latter  issue,  the  Court  in- 
structed that  the  jury  was  to  consider  whether  "the  acts 
were  done  when  the  official  was  pursuing  the  business  of 
the  union  who  was  his  particular  principal"  (Tr.  1432). 
Proposed  instruction  No.  33  also  was  improper  in  that  it 
stated  as  a  rule  of  law,  rather  than  posing  as  a  question 
of  fact,  whether  Meehan  could  act  for  Local  8  without 
in  any  way  binding  International. 
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Appellants'  proposed  instruction  No.  37  dealing  with 
the  right  of  International  to  limit  Meehan's  authority  was 
covered  by  the  Court  when  it  charged  that  "the  Interna- 
tional at  any  time  had  the  full  right,  ability,  authority 
and  power  to  limit  the  authority  of  any  agent,  even 
though  he  remained  on  the  payroll  of  the  International" 
and  that  "it  also  had  the  power  to  discharge  him"  (Tr. 
1434). 
D.    The  Juneau  Spruce  Case. 

Agency  matters  involved  in  this  case  are  strikingly 
similar  to  those  resolved  by  this  Court  in  International 
Longshoremen's  &  Warehousemen's  Union  v.  Juneau 
Spruce  Corporation,  189  F.  (2d)  177  (1951),  aff'd  342 
U.S.  237  (1952).  A  suit  for  damages  under  Sec.  303  (b) 
of  the  Act  was  brought  against  International  and  its  local 
in  Alaska  for  a  violation  of  Sec.  303  (a)  (4)  (jurisdic- 
tional dispute).  An  issue  in  the  case  was  whether  Inter- 
national was  responsible  for  the  damages  inflicted  on  the 
plaintiff  by  reason  of  the  activities  of  its  "International 
representative"  in  Alaska,  one  Albright.  The  trial  court 
instructed  the  jury  on  agency  much  along  the  same  lines 
as  the  District  Court  herein,  in  part  stating:® 

"It  is  undisputed  that  Germain  Bulcke,  John 
Berry  and  the  witness  Vern  Albright  were,  during 
the  time  covered  by  this  controversy  officers  of  Inter- 
national, hence  they  were  agents.  But  it  is  for  you  to 
say,  whether  what  they  did,  if  anything,  in  commit- 
ting or  assisting  in  the  commission  of  the  acts  charged, 
or  any  of  them,  if  you  find  that  such  acts  were  com- 
mitted, was  within  the  scope  of  their  employment." 

•Court's  instruction  to  the  jury  No.  4,  Transcript  of  Record,  pp. 
49-50,  Appeal  No.  12527.  See  also  supplementary  instructions  No. 
3  and  4,  Transcript  of  Record,  pp.  1101-1103. 
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In  that  case,  too,  International  contended  that  Al- 
bright was  not  an  officer  but  an  employee  of  International. 
The  plaintiff,  like  Hapco  herein  with  respect  to  Meehan, 
maintained  that  it  was  part  of  Albright's  duties  as  Inter- 
national's representative  to  assist  the  local  union  and 
when  he  was  doing  this  he  was  acting  as  an  agent  of 
International  and  within  the  scope  of  his  authority, '° 
This  Court  affirmed  a  judgment  for  the  Juneau  Spruce 
Corporation  and  upheld  the  instructions  of  the  Court  to 
the  jury.  In  its  opinion,  the  Court  noted  that  although 
Albright  and  Berry  were  referred  to  as  officers  rather  than 
as  employees,  "we  hardly  see  how  this  could  be  preju- 
dicial as  they  were  in  fact  agents  and  the  Trial  Court 
referred  to  them  as  officers  only  as  a  step  to  classifying 
them  as  agents".  (Emphasis  supplied)  (189  F.  (2d)  177 
at  189). 

Another  case  involving  similar  agency  questions  to 
the  one  at  bar  was  recently  decided  by  the  Court  of  Ap- 
peals for  the  Eighth  Circuit.  United  Electrical,  Radio  and 
Machine  Workers  v.  Oliver  Corp.,  205  F.  (2d)  376  (June 
9,  1953).  Suit  was  brought  against  a  local  union  and  an 
International  union  for  breach  of  their  contract  by  strik- 
ing in  violation  of  Sec.  301  (a)  of  the  Act.  According  to 
the  Court  of  Appeals,  the  evidence  showed  that  one  Rob- 
bie was  a  representative  of  International  union  with  the 
duty  of  assisting  and  advising  locals  in  his  district.  In  the 
discharge  of  the  duties  entrusted  to  him,  Hobbie  was 
viewed  by  the  court  as  a  representative  of  both  the  local 


'OBrief  of  Appellee  Juneau  Spruce  Corporation,  p.  72,  Appeal  No. 
12527. 


26 

and  the  International.  The  court  upheld  instructions  to 
the  jury  that  the  issues  of  liability  with  respect  to  Inter- 
national were: 

"Whether  Charles  W.  Hobbie  induced  or  pro- 
moted the  strike,  and  whether  in  so  doing  he  was 
acting  within  the  scope  of  his  agency  as  an  agent  for 
the  International  union."  (205  F.  (2d)  at  386) 

We  submit  therefore  that  upon  the  basis  of  the  evi- 
dence and  the  authorities  the  District  Court  properly 
submitted  to  the  jury  the  only  agency  fact  issues  pre- 
sented in  this  case,  namely,  whether  the  named  indi- 
viduals who  were  in  fact  agents  of  International  or  Local 
8  engaged  in  any  prohibited  acts  within  the  course  and 
scope  of  their  employment  so  as  to  bind  the  union  which 
was  his  or  their  principal. 

II. 
The  Verdict  Against  Appellant  Unions  is  not  Incon- 
sistent (Answer  to  Specification  of  Error  7). 

Appellants'  argument  (Br.  28-35)  that  there  was  in- 
consistency in  the  verdict  against  the  unions  but  in  favor 
of  the  individual  defendants  runs  counter  to  the  long  es- 
tablished rule  enunciated  in  many  federal  cases  that  logi- 
cal consistency  in  verdicts  is  not  required.  Dunn  v.  U.S., 
284  U.S.  390  (1932);  Jayne  v.  Mason  &  Dixon  Line,  124 
F.  (2d)  317  (CA  2,  1941);  Telfian  v.  Sanford,  147  F. 
(2d)  945  (CA  5,  1945),  cert,  denied  325  U.S.  869;  cf. 
Clark  V.  Langsburgh,  38  F.  Supp.  729  (D.C.  1941),  aff'd 
127  F.  (2d)  331  (CA  D.C.  1942). 

All  that  is  legally  necessary  for  a  verdict  is  that  it  be 
sustained  by  the  evidence.  The  verdict  against  the  appel- 
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lant  unions  was  supported  by  substantial  evidence,  as 
v/itness  the  concise  summary  thereof  which  the  District 
Court  has  set  forth  in  its  opinion  (Tr.  157-163). 

Moreover,  appellants'  whole  argument  of  inconsist- 
ency is  based  upon  the  false  premise  that  "the  liability  of 
International  and  Local  8  can  only  derive  from  the  liabil- 
ity of  the  individual  defendants"  (Br.  29),  from  which 
the  unwarranted  conclusion  is  drawn  that  since  the  indi- 
vidual defendants  were  exonerated  the  unions  cannot  be 
held  liable. 

The  liability  of  the  unions  did  not  by  any  means  nec- 
essarily depend  upon  the  actions  of  any  or  all  of  the 
individuals  who  were  actually  charged  as  defendants. 
There  were  many  individuals  who  were  not  named  de- 
fendants but  upon  whose  activities  the  jury  might  well 
have  predicated  the  liability  of  the  unions :  the  more  than 
100  other  longshoremen,  besides  the  individual  defend- 
ants, who  picketed  the  entrance  to  the  Port  dock  and 
who  went  onto  the  dock  to  stage  a  riot  (Tr.  433-434,  450- 
451,  506,  585);  the  Hawaiian  picket,  Fred  Kamahoahoa, 
who  was  present  in  forestalling  Hapco's  attempted  un- 
loading at  Tacoma  and  was  later  flown  by  International 
to  The  Dalles  where  he  picketed  from  September  26th" 
on;  and  International's  Gettings,  Schmidt,  Bodine  and 
Goldblatt,  whose  participation  has  been  previously  noted. 
Kapco's  case  against  the  unions  was  not  limited,  as  ap- 
pellants suggest  (Br.  28),  to  the  events  occurring  during 
the  relatively  short  time  of  the  riot  at  The  Dalles.  As 


I'See  Exhibits  2,  184  (check  No.  173),  185;  Tr.  424-425,  709-710. 
731,  894,  1295,  1303-1305,  1315,  1317,  1361-1362. 
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charged  and  proved,  the  gist  of  Hapco's  case  against  the 
appellant  unions  was  a  continuing  violation  of  Sec.  303 
of  the  Act  commencing  prior  to  the  arrival  of  the  barge 
at  The  Dalles  and  ending  approximately  on  October  31, 
1949,  more  than  a  month  after  the  violence  at  The  Dalles 
(Tr.  57-63). 

Even  in  the  master  and  servant  cases  where  a  servant 
is  exonerated  but  the  master  is  held  under  the  rule  of 
respondeat  superior,  courts  have  always  held  that  the  ver- 
dict is  not  inconsistent  where  the  alleged  damage  could 
have  been  caused  by  the  acts  of  other  servants  or  agents. 
Southeastern  Greyhound  Lines  v.  McCafferty,  169  F. 
(2)  1  (CA  6,  1948)  cert,  denied,  335  U.S.  861  (1948) ;  Fish 
V.  Southern  Pacific  Co.,  173  Or.  294,  143  P.  (2d)  917 
(1943);  Mid-Continent  Petroleum  Corp.  v.  Epley,  Sup. 
Ct.  Okla.,  250  P.  (2d)  861  (1952);  Newman  v.  Fox  West 
Coast  Theatres,  86  Cal.  App.  (2d)  428,  194  P.  (2d)  706 
(1948) ;  Annotation,  78  A.L.R.  365;  Annotation,  54  L.R.A. 
649;  Compare:  Dixie  Ohio  Express  Co.  v.  Poston,  170  F. 
(2d)  466  (CA  5,  1948). 

So,  for  example.  Local  8  could  have  been  bound  by 
the  acts  of  its  members,  other  than  those  charged  as  de- 
fendants herein,  whom  it  dispatched  to  picket  at  The 
Dalles  on  September  26,  27,  28  and  29,  and  again  on 
October  20  to  October  26  (Tr.  888-890) ;  or  by  the  assist- 
ance which  it  was  asked  to  give  and  did  give  to  the  Ha- 
waiian picket  (footnote  11,  supra);  or  by  its  subsequent 
conduct  with  respect  to  its  members  indicted  for  riot  by 
posting  their  bail,  paying  their  fines  upon  conviction  and 
their  wages  for  lost  time,  all  of  which  could  have  been 
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construed  as  a  ratification  of  their  actions  (Exhibit  184; 
Tr.  895,  1259-1260,  1318-1320). 

Likewise,  as  charged  by  Hapco  (Tr.  57),  Interna- 
tional could  act  and  be  bound  through  the  agency  of 
Local  8  in  the  acts  of  the  latter's  representatives.  Brown 
V.  Oil  Worker's  International  Union,  80  F.  Supp.  708 
(N.D.  Calif.,  1948)  ;  Smith  v.  International  Printing  Press- 
men, 145  Tex.  399,  198  S.W.  (2d)  729  (1946).  Interna- 
tional could  similarly  be  bound  by  the  acts  of  Local  8 
for  which  the  latter  was  responsible  by  reason  of  having 
been  a  "conspirator"  with  Local  8,  as  contended  by  Hapco 
(Tr.  57).  The  jury  could  have  also  found  that  Interna- 
tional had  ratified  the  actions  of  Local  8  and  its  various 
members  at  The  Dalles  from  evidence  as  to  the  funds 
collected  by  or  through  International  and  disbursed  to 
Local  8  for  the  expenses  it  incurred  in  connection  with 
the  barge. 

There  could  not,  in  any  event,  be  any  inconsistency 
between  the  verdict  as  to  the  unions  and  the  individual 
defendants  because,  as  submitted  by  the  District  Court 
to  the  jury,  the  liability  of  the  unions  and  of  the  indi- 
viduals depended  upon  different  findings  of  fact.  The  Dis- 
trict Court  has  itself  clearly  recognized  this  fact  in  re- 
jecting appellants'  claim  of  inconsistency,  stating: 

"Here  the  charge  involving  the  individuals  is  a 
conspiracy  to  effect  unlawful  acts.  The  individuals 
may  have  done  or  assisted  in  doing  the  acts;  the 
unions  may  have  been  found  to  have  done  the  acts 
and  thereby  have  incurred  responsibility;  but  the 
mere  fact  that  certain  individuals  who  may  have 
done  certain  acts  were  not  found  to  have  entered 
into  a  conspiracy  with  the  union  to  do  them  is  of 
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no  consequence.  The  liability  would  have  been  on 
entirely  different  grounds.  .  .  .  the  Court  placed  a 
somewhat  greater  burden  upon  Pineapple  as  to  these 
individuals.  Since  there  was  a  greater  degree  of  proof 
required  as  to  the  individuals  than  as  to  the  unions, 
there  can  be  no  inconsistency  in  the  diverse  findings." 
(Tr.  163-165).  (Emphasis  supplied) 

The  liability  of  appellant  unions  was  submitted  to  the 
jury  on  the  basis  of  whether  either  or  both  of  them  had 
violated  Sec.  303  (a)  (1)  of  the  Act  (Tr.  1415,  1418- 
1435).  The  jury  was  then  instructed  in  substance  that 
only  if  one  or  both  of  the  unions  were  found  liable  under 
the  Act  could  the  liability  of  the  individual  defendants  be 
considered  (Tr.  1435,  1440)  and  that  an  individual  de- 
fendant could  only  be  found  liable  if  he  was  a  member 
of  a  conspiracy  between  either  or  both  of  the  unions  and 
the  individual  defendants  (Tr.  1436-1437,  1438,  1440). ^^ 
A  different  basis  for  determining  the  liability  of  the  un- 
ions and  individuals  having  been  submitted  to  the  jury, 
it  was  possible  for  them  to  return  different  verdicts  which 
were  not  contradictory. 

In  apparent  recognition  of  the  different  bases  upon 
which  the  liability  of  the  unions  and  the  individual  de- 
fendants was  submitted,  appellants  suggest  (Br.  33-35) 
that  the  "conspiracy"  required  of  the  individuals  was  only 


'2  In  Hapco's  cross-appeal  as  to  the  verdict  in  favor  of  individual 
defendants,  it  is  contended  that  the  District  Court  erred  in  failing 
to  submit  to  the  jury  the  issue  of  the  common  law  hability  of  the 
individual  defendants  for  their  unlawful  acts  causing  damage  to 
Hapco,  separate  and  apart  from  the  issue  of  their  liability  as  co- 
conspirators with  the  unions.  Had  this  been  done,  it  is  even  clearer 
that  there  would  be  no  basis  for  any  claimed  inconsistency  in  the 
verdict  for  the  bases  of  liability  of  the  unions  and  of  the  indi- 
viduals would  have  been  even  more  different. 
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a  "concert  of  action"  to  do  unlawful  acts  with  the  unions 
and  that  the  jury's  verdict  meant  it  found  no  such  con- 
cert of  action.  So,  if  the  individual  defendants  didn't  en- 
gage in  such  acts,  say  appellants,  the  unions  couldn't  be 
bound  by  them,  and  the  verdict  against  the  unions  is 
inconsistent  with  the  one  for  the  individuals.  The  District 
Court,  of  course,  did  not  give  any  such  limited  instruc- 
tions on  the  nature  of  the  "conspiracy"  to  which  an  indi- 
vidual had  to  belong  in  order  to  be  liable  (See  Tr.  1435- 
1440).  In  addition  it  is  clear  that  appellants'  argument 
again  rests  on  the  same  premise  that  the  liability  of  the 
unions  could  only  derive  from  the  individual  defendants, 
which  as  we  have  shown  above,  is  not  true. 

III. 

The  District  Court  did  not  Err  in  Instructing  the  Jury 
Concerning  the  Labor-Management  Relations  Act, 
1947. 

A.    The  Instructions  Considering  Hopco 
as  an  "Employer"  Under  Sec.  303  (a)  Were 
Proper,  Because  Hapco  was  not  Involved 
in  any  Labor  Dispute  With  Appellants 
(Answer  to  Specification  of  Error  4A  and  4C). 

1.    Appellants'  Objections. 

The  District  Court  instructed  the  jury,  in  part,  that 
Hapco  would  be  entitled  to  recover  if  the  jury  found 
that  one  or  both  appellants  induced  or  encouraged  the 
employees  of  Hapco  to  engage  in  a  concerted  refusal  in 
the  course  of  their  employment  to  perform  any  services 
in  connection  with  the  cargo  of  pineapple,  with  the  ob- 
ject of  forcing  or  requiring  Hapco  to  cease  doing  business 
with  certain  specified  persons  and  that  as  a  result  thereof 
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Hapco  sustained  damage  to  its  business  or  property  (Tr. 
1424-1425). 

Appellants  objected  to  this  instruction  and  raise  it 
herein  as  their  Specification  of  Error  4A,  on  the  specific 
ground  that  Hapco  could  not  be  deemed  an  "employer" 
whose  employees  were  induced  to  engage  in  a  concerted 
refusal  because  Hapco  was  the  "primary  employer"  and 
Sec.  303  of  the  Act  does  not  apply  to  the  inducing  of 
employees  of  the  "primary  employer"   (Tr.   1454-1455). 

In  a  similar  vein,  appellants  objected  to  the  failure  of 
the  Court  to  give  their  requested  instruction  No.  29'^ 
and  have  made  it  their  Specification  of  Error  4C  herein, 
on  the  ground  that  there  was  "evidence  from  which  the 
jury  could  find  that  this  was  a  primary  boycott  against  a 
corporation  [Hapco]  which  was  so  intimately  connected 
with  those  that  were  involved  in  the  strike  in  Hawaii  that 
the  jury  would  have  a  right  to  find  that  this  was  a  pri- 
mary boycott"  (Tr.  1453).'* 


^ 3 Appellants'  proposed  instruction  No.  29  provided: 

"If  you  find  that  there  was  a  primary  strike  against  Castle  and 
Cook  and  that  Castle  and  Cook  owns  and  controls  the  Hawaiian 
Pineapple  Company  to  such  an  extent  as  to  dominate  its  business 
practices  and  policies,  then  I  instruct  you,  that  you  may  consider 
Castle  and  Cook  as  the  primary  plaintiff  herein.  If  you  should  so 
find  then  I  further  instruct  you,  that  the  strike  or  boycott  in  this 
case  is  a  primary  strike  or  boycott  and  you  may  not  award  any 
damages  against  the  defendant,  save  and  except  for  the  actual 
destruction  of  property  or  personal  injuries  sustained." 

'^In  Specification  of  Error  4C,  appellants  also  object  to  the  failure 
of  the  Court  to  give  their  proposed  instruction  No.  30  (Tr.  1487) 
that  the  Hawaiian  strike  was  a  "lawful  strike,  not  in  violation  of 
any  law  of  the  United  States  or  of  Hawaii"  and  that  trade  unions 
were  favored  by  public  policy  of  the  United  States.  Appellants  did 
not  make  any  specific  objections  on  this  ground  as  required  by 
Rule  51  of  the  Federal  Rules  of  Civil  Procedure,  to  the  actual  in- 
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2.    No  Labor  Dispute  Between  Hapco  and  Appellants. 

The  short  and  complete  answer  to  the  contention  that 
Hapco  was  itself  the  "primary  employer"  with  respect 
to  International  and  Local  8  is  that  there  is  no  such  evi- 
dence in  the  record." 

Neither  International,  Local  8  nor  the  Hawaiian  Local 
affiliated  with  International  had  any  direct  relationship 
or  connection,  by  employment  or  otherwise,  with  Hapco 
or  with  Isleways.  Admittedly  Local  8  and  the  Hawaiian 
Local,  whose  activities  extended  only  to  representing 
longshoremen  in  Oregon  and  in  Hawaii,  respectively,  had 
nothing  whatsoever  to  do  with  the  wages,  working  con- 
ditions or  representation  of  the  employees  of  Hapco  and 
Isleways;  and  there  is  no  evidence  that  International  had 
any  contact  with  these  companies  or  made  any  demands 
upon  them.  Hapco's  employees  were  represented  by  a 
cannery  and  plantation  workers  local  affiliated  with  the 
ILWU;  Isleways'  employees  were  not  represented  by  any 
union  (Tr.  1015). 

structions  given  by  the  Court.  In  any  event,  the  Court  did  instruct 
that  trade  unions  were  favored  (Tr.  1418)  and  had  previously  indi- 
cated, prior  to  instructing  the  jury,  that  it  would  not  instruct  them 
that  the  Hawaiian  strike  was  lawful  for  the  reason  that  there  was 
no  such  evidence  in  the  case  (Tr.  1399,  1401). 


i5In  their  brief  (Br.  43-54)  appellants  constantly  use,  but  always 
keep  away  from  defining,  terms  such  as  "primary  employer",  "pri- 
mary labor  dispute",  "primary  activity".  Our  understanding  of  the 
term  "primary  employer"  is  the  person  with  whom  the  union 
(usually  representing  his  employees)  has  a  basic  dispute  over  wages 
and  working  conditions.  See  Dennis,  The  Boycott  under  the  Taft- 
Hartley  Act,  NYU  Third  Annual  Conference  on  Labor  (1950), 
367,  388. 
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At  no  time  involved  in  this  case  (from  August  to 
November  1949)  was  Hapco  or  Isleways  engaged,  either 
in  Hawaii  or  in  this  country,  in  any  controversy  or  labor 
dispute  of  any  kind  with  their  own  employees  (Tr.  1015- 
1017).  It  is  also  a  matter  of  record  that  there  was  no 
picketing  or  any  labor  disturbance  of  any  kind  in  con- 
nection with  the  loading  and  dispatch  of  Hapco's  barge 
in  Hawaii  (Tr.  1017),  even  though  it  was  developed  at 
the  trial  that  International  and  the  Hawaiian  Local  knew 
of  the  loading  and  of  Hapco's  future  plans  for  the  barge 
(Exhibit  1). 

The  only  connection  shown  in  the  evidence  between 
the  appellants  and  Hapco  was  the  attempt  of  the  unions 
to  prevent  the  barge  from  being  unloaded  in  the  United 
States  after  its  departure  from  Hawaii.  Such  a  connection 
is  hardly  sufficient  to  transform  Hapco,  the  object  of  the 
boycott,  from  an  employer  with  no  relationship  what- 
soever to  the  boycotting  unions  into  a  "primary  em- 
ployer" against  whom  it  is  said  such  tactics  may  be  used 
with  impunity. 

Perhaps  in  recognition  of  the  absence  of  any  evidence 
in  the  record  of  a  legitimate  labor  dispute  between  the 
appellant  unions  and  Hapco,  the  novel  assertion  is  now 
put  forward  for  the  first  time  in  appellants'  brief  (Br.  45) 
that  the  activities  which  the  unions  took  against  Hapco 
at  The  Dalles  were  "primary"  activities,  because  Local  8 
was  concerned  as  to  who  would  unload  the  barge,  which 
was  not  clear  at  that  time. 

Appellants'  lack  of  any  record  citation  reflects  the 
fact  that  there  is  no  evidence  to  back  this  assertion.  There 
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is  no  evidence  or  intimation  in  the  record  that  the  actual 
work  of  unloading  the  pineapple  from  the  barge  was  ever 
to  be  done  by  anyone  except  the  Port  of  The  Dalles  and 
its  employees  (Tr.  474,,  475-477).  At  that  time  there  was 
no  doubt  in  the  minds  of  the  appellant  unions  on  this 
point,  for  it  was  only  the  Port  of  The  Dalles,  not  Hapco, 
that  they  approached  and  then  only,  as  the  Commission- 
ers of  the  Port  of  The  Dalles  testified,  to  prevent  the  barge 
from  being  unloaded  by  the  Port  (Tr.  477-485,  500-505). 
The  doubt  as  to  which  employees  would  do  the  unloading 
work,  which  appellants  now  express  in  their  brief  so  as 
to  build  up  the  claim  of  a  purported  primary  dispute  with 
Hapco,  was  never  shared  by  the  representatives  of  Inter- 
national and  Local  8  at  The  Dalles,  for  there  is  no  record 
of  their  ever  having  contacted  Hapco  with  a  request  that 
they  be  allowed  to  do  the  work  of  unloading  the  barge 
at  The  Dalles  or  to  discuss  wages  and  working  conditions 
in  connection  therewith. 

3.    No  Evidence  That  Hapco  Was  Connected 
With  Hawaiian  Strike. 

As  to  appellants'  other  contention  that  their  activities 
against  Hapco  were  justified  as  "primary  activities"  be- 
cause Hapco  was  so  "intimately  connected"  with  Castle 
&  Cook  with  whom  International  and  its  Hawaiian  Local 
were  allegedly  engaged  in  a  strike  in  Hawaii  (Br.  49-54), 
there  is  once  again  no  evidence  to  support  this  constantly 
repeated  but  never  proved  charge. 

A  summary  of  the  evidence  on  this  point  shows  that 
Botley,  Hapco' s  manager  of  its  Engineering  &  Plant  Divi- 
sion and  Isleways'  president,  testified  as  a  witness  for 
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Hapco  that  the  Hawaiian  strike  was  between  the  long- 
shoremen and  the  stevedoring  companies  of  McCabe, 
Martin  &  Renney  and  Castle  &  Cook  Terminals,  Ltd. 
(Tr.  1017-1018).  Appellants  did  not  call  any  of  their 
own  witnesses  on  this  point  but  were  content  with  cross 
examining  Botley  and  then  calling  him  as  an  adverse 
witness.  Botley's  further  testimony  was  that  Castle  & 
Cook  Terminals  was  a  subsidiary  company  of  Castle  & 
Cook  (Tr.  1072),  that  he  had  no  information  if  Castle  8b 
Cook  Terminals  was  owned  by  Castle  &  Cook  but  that  it 
"possibly"  was  (Tr.  1072),  that  Castle  &  Cook  owned 
approximately  15  2/3  per  cent  of  Hapco  (Tr.  1073),  that 
Castle  &  Cook  owned  approximately  26  per  cent  of  the 
Helemano  Company  which  owned  approximately  33  1/3 
per  cent  of  Hapco  (Tr.  1074),  that  the  president  of  Cas- 
tle &  Cook  was  a  vice-president  of  Hapco,  and  the  presi- 
dent of  Hapco  was  a  director  of  Castle  &  Cook  (Tr.  1073- 
1074). 

At  this  point  appellants  sought  to  introduce  in  evi- 
dence their  Exhibit  219,  a  manual  of  Hawaiian  securities, 
which  Botley  was  only  able  to  identify  as  being  used  by 
investors.  The  Court  sustained  an  objection  to  the  ex- 
hibit on  the  basis  that  there  was  no  proof  of  the  authen- 
ticity of  the  information  contained  therein  (Tr.  1168- 
1172).  Thereafter,  in  a  long  colloquy  with  the  District 
Court,  appellants'  counsel  kept  repeating  that  he  could 
prove  through  Botley  and  Exhibit  219  that  through  inter- 
locking directorates  and  stock  ownership,  Hapco  was  ac- 
tually the  "other  hand"  of  Castle  &  Cook  "to  the  end  that 
it  is  actually  a  primary  strike  so  far  as  Hawaiian  Pine- 
apple is  concerned"  (Tr.  1172-1177). 
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When  appellants'  counsel  asked  that  his  statements 
be  taken  as  a  complete  offer  of  proof  that  Castle  &  Cook 
were  "alter  egos",  the  Court  refused  to  accept  this  offer 
and  instructed  him  to  submit  any  offer  of  proof  he 
wished.  Exhibit  219  was  then  again  offered  in  evidence 
and  refused  on  the  twin  grounds  that  it  was  incompetent 
and  that  it  was  not  a  publication  which  was  admissible 
in  evidence  (Tr.  1177-1178).  Appellants  then  made  no 
effort  to  elicit  any  further  testimony  from  Botley  nor  did 
they  call  any  other  witnesses  or  introduce  any  other  evi- 
dence on  this  subject. 

Appellants  have  not  assigned  as  error  the  refusal  to 
admit  Exhibit  219.  Instead,  to  support  their  argument 
that  Hapco  was  the  "alter  ego"  of  Castle  &  Cook,  appel- 
lants' brief  (Br.  50-53)  cites  as  evidence  press  statements 
made  prior  to  the  riot  by  Meehan  to  the  editor  of  a  small 
weekly  newspaper  in  The  Dalles,  in  which  Meehan  said 
that  Hapco  was  controlled  by  Castle  8b  Cook  and  other 
members  of  the  "Big  Five"  (Tr.  537,  541). 

Propaganda  mouthed  by  appellants'  strike  leader  at 
The  Dalles  in  his  bid  to  keep  the  barge  from  being  un- 
loaded is  thus  later  resorted  to  and  cited  as  proof  of  the 
truth  of  the  propaganda  itself :  Hapco  and  Castle  &  Cook 
are  "alter  egos"  because  Meehan  said  they  were. 

Appellants'  proof  reduces  itself  down  to  the  mere 
fact  that  Castle  8b  Cook  had  less  than  a  majority  stock 
ownership  in  Hapco.  This  does  not  make  Hapco  the 
alter  ego  or  instrumentality  of  Castle  8b  Cook  even  in 
labor  relations  matters.  See  Press  Company,  Inc.,  v. 
NLRB,  118  F.  (2d)  937  (CA  D.C.  1940),  cert,  denied  313 
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U.S.  595  (1941).  The  record  is  barren  of  any  evidence  that 
the  actions  of  Hapco  were  in  any  way  whatsoever  gov- 
erned by  Castle  &  Cook  or  that  the  latter  ever  exercised 
any  control  over  Hapco  or  had  any  connection  with  the 
cargo  of  pineapple.  Moreover,  no  matter  what  the  rela- 
tionship between  Castle  &  Cook  and  Hapco,  there  is  no 
evidence  of  Castle  &  Cook  being  involved  in  any  lawful 
prior  dispute  with  appellant  unions.^®  Hence,  there  is  no 
justification  for  even  the  Hawaiian  Local,  let  alone  In- 
ternational and  Local  8,  to  picket  an  employer  and  his 
product  with  whom  it  had  no  dispute.  As  the  District 
Court  stated  in  its  opinion: 

"The  Court  rejected  an  offer  to  prove  the  claimed 
relation  between  Castle  &  Cook  and  Pineapple  for, 
even  if  the  claim  be  conceded,  it  gave  neither  the 
member  of  the  Hawaiian  local  nor  the  unions  here 
involved  standing.  International,  according  to  it«? 
own  reiterated  position,  had  no  authority  over  the 
Hawaiian  local,  and  the  Portland  local,  which  is 
approximately  twenty- five  hundred  miles  away,  had 
no  ground  to  boycott  a  product  with  which  it  had 
no  connection  by  employment  or  handling  against 
an  employer  with  whom  none  had  had  any  relation. 
No  decided  controversy,  whether  by  administrative 
board  or  court,  holds  there  is  any  basis  for  protected 
concerted  action  upon  the  facts  claimed  here."  (Tr. 
171-174) 


'^To  fill  this  gap,  appellants'  Brief  (p.  51,  footnote  16)  asserts  that 
the  lawfulness  of  the  Hawaiian  strike  was  to  be  presumed  in  the 
absence  of  evidence  to  the  contrary  ofi"ered  by  Hapco.  This  is  in- 
correct. Hapco  in  its  case  in  chief  established  a  prima  facia  case 
that  the  appellant  unions  had  violated  Section  303  (a)  of  the  Act 
and  that  neither  International  nor  Local  8  had  any  direct  relation- 
ship with  it.  If  appellants  wished  to  justify  their  activities  as  part 
of  a  lawful  primary  dispute  in  Hawaii,  it  was  up  to  them  to  prove 
the  nature  and  legality  of  this  dispute. 
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Since  tJiere  was  no  evidence  in  the  record  sufficient  to 
even  raise  a  question  of  fact  as  to  the  claimed  relation- 
ship between  Hapco  and  Castle  &  Cook  and  the  effect 
thereof,  there  was  no  issue  to  be  submitted  to  the  jury  in 
this  connection.  Accordingly,  the  Court  properly  refused 
to  give  appellants'  proposed  instruction  No.  29. 

B.     The  Instructions  Concerning  Appellants' 
Tolks  to  Hapco's  Truck  Drivers  Were  Proper, 
Because  Such  Conversations  Were  not  Privileged 
Under  Section  8  (c).  (Answer  to  Specification 
of  Error  3  and  4B) 

1.    Appellants'  Objections 

The  testimony  showed  that  Baker,  Local  8's  Presi- 
dent, had,  prior  to  the  riot  on  September  28,  dispatched 
a  patrol  of  four  longshoremen  from  Local  8  to  head  off 
two  of  Hapco's  large  trucks  outside  The  Dalles  and  to 
persuade  Hapco's  employees  not  to  drive  these  trucks  to 
the  Port  dock  to  pick  up  the  cargo  of  pineapple  for  trans- 
portation to  California  (Tr.  677-680,  1098-1099,  1119, 
1121-1122,  1125-1126,  1136  1140-1141,  1143).  One  of 
Hapco's  drivers  testified  that  the  longshoremen  "told  us 
they  couldn't  guarantee  us  safe  conduct"  through  their 
picket  line  and  they  "told  me  there  was  strike  conditions" 
(Tr.  678)  ;  and  one  of  the  team  of  longshoremen  admitted 
that  he  had  told  Hapco's  drivers  "not  to  go  through  the 
picket  line  if  they  were  good  union  men"  (Tr.  1143). 

After  advising  the  jury  in  detail  of  the  various  ele- 
ments which  they  would  have  to  find  in  order  fpr  the 
appellant  unions  to  have  violated  Section  303  (a)  (Tr. 
1418-1421,    1424-1426),    the    Court   instructed   that   the 
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jury  might  consider  whether  the  conversations  between 
the  longshoremen  and  Hapco's  truck  drivers  were  for  the 
purpose  of  inducing  or  encouraging  Hapco's  employees 
to  take  concerted  action  in  the  course  of  their  employ- 
ment to  refuse  to  perform  any  services  as  to  the  pine- 
apple, and  whether  it  was  an  object  of  any  inducement 
or  encouragement,  which  they  might  find,  to  force  any 
person  to  cease  dealing  with  Hapco  (Tr.  1427).  The 
Court  further  instructed  that  these  conversations  should 
be  so  considered  whether  the  longshoremen  advised 
Hapco's  drivers  that  the  pineapple  was  "hot"  or  that  the 
Port  was  threatening  the  working  conditions  and  wages 
of  the  Portland  longshoremen. 

Appellants  objected  to  this  instruction  and  have  made 
it  their  specification  of  Error  4B  herein,  on  the  ground 
that  the  longshoremen  had  a  right  under  Section  8  (c)'"' 
to  tell  Hapco's  drivers  that  the  Port  was  threatening 
their  working  conditions  and  to  ask  them  not  to  go  into 
the  Port  (Tr.  1459). 

In  the  same  vein  appellants  objected  to  and  have 
assigned  as  their  Specification  of  Error  3  herein  the  fail- 
ure of  the  Court  to  give  their  proposed  instructions  No. 
45,  46  and  47,  upon  the  ground  that  they  were  squarely 
based  on  Section  8  (c)  of  the  Act  (Tr.  1455-1456). 


'■'Section  8  (c)  of  the  National  Labor  Relations  Act,  as  amended, 

provides : 

"(c)  The  expressing  of  any  views,  argument  or  opinion,  or 
the  dissemination  thereof,  whether  in  written,  printed,  graphic, 
or  visual  form,  shall  not  constitute  or  be  evidence  of  an  unfair 
labor  practice  under  any  of  the  provisions  of  this  Act,  if  such 
expression  contains  no  threat  of  reprisal  or  force  or  promise 
of  benefit." 
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2.    Prohibited  Conduct  Under  Section  303  (a)  Not 
Privileged  Under  Section  8  (c). 

Initially  appellants'  objections  overlook  the  fact  that 
Section  8  (c)  by  its  very  language  is  limited  to  an  "unfair 
labor  practice"  under  "the  Act",  which  means  "The  Na- 
tional Labor  Relations  Act"  (Section  17).  There  is  not 
here  involved  an  "unfair  labor  practice"  proceeding,  which 
is  limited  to  and  always  involves  proceedings  before  the 
National  Labor  Relations  Board  and  subsequent  court 
action  thereon.  On  the  contrary,  this  is  a  suit  for  dam- 
ages under  Section  303.  There  is  no  provision  comparable 
to  Section  8  (c)  purporting  to  qualify  Section  303  (a), 
although  the  language  of  Section  303  (a)  substantially 
duplicates  the  unfair  labor  practices  of  Section  8  (b)  (4). 
See  United  Brotherhood  of  Carpenters  (Wadsworth 
Building,  Inc.),  81  NLRB  802  (1949).  A  suit  for  dam- 
ages under  Section  303  of  Title  III  of  the  Labor-Manage- 
ment Relations  Act,  1947,  is  not  controlled  by  substantive 
or  procedural  provisions  of  Section  8  (c)  of  Title  I  (the 
revision  of  the  National  Labor  Relations  Act). 

Moreover,  Section  8  (c)  is  not  applicable,  even  in  a 
National  Labor  Relations  Board  proceedings  under  Title 
I,  to  communications  containing  "a  threat  of  reprisal  or 
force  or  promise  of  benefit".  The  statements  made  by  the 
team  of  longshoremen  were  of  this  nature.  Urging  Hapco's 
employees,  who  were  themselves  union  members  (Tr. 
661,  677-678)  not  to  go  through  a  picket  line  which  then 
numbered  200  to  300  longshoremen  (Tr.  433-434,  506, 
585),  and  telling  them  that  their  "safe  conduct"  could 
not  be  guaranteed,  was  both  a  promise  of  benefit  and  a 
threat  of  reprisal.  As  this  Court  said  of  Section  8  (c)  in 
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Printing  Specialties,  etc.  Union  v.  LeBaron,  171  F.  (2d) 

331  at  334  (1948)  cert,  dismissed,  336  U.S.  949  (1949): 

"The  section  is  inapplicable.  Cf.  United  Brother- 
hood of  Carpenters  &  Joiners  of  America  v.  Sperry, 
10  Cir.,  170  F.  2d  863  (decided  November  2,  1948). 
It  is  known  to  all  the  world  that  picketing  may  com- 
prehend something  other  than  a  mere  expression  of 
views,  argument  or  opinion.  As  conducted  here  it 
constituted  an  appeal  for  solidarity  of  a  nature  im- 
plying both  a  promise  of  benefit  and  a  threat  of  re- 
prisal. The  reluctance  of  workers  to  cross  a  picket 
line  is  notorious.  To  them  the  presence  of  the  line 
implies  a  promise  that  if  they  respond  by  refusing  to 
cross  it,  the  workers  making  the  appeal  will  in  turn 
cooperate  if  need  arises.  The  converse,  likewise,  is 
implicit.  'Respect  our  picket  line  and  we  will  respect 
yours.'  In  this  setting  the  picket  line  is  truly  a  formid- 
able weapon,  and  one  must  be  naive  who  assumes 
that  its  effectiveness  resides  in  its  utility  as  a  dissem- 
inator of  information.  The  wisdom  or  policy  of  cir- 
cumscribing the  use  of  the  weapon  is  not,  of  course, 
a  matter  with  which  the  courts  are  entitled  to  concern 
themselves." 

Even  if  it  be  assumed  that  Section  8  (c)  is  applicable 
to  a  private  suit  for  damages  under  Section  303,  it  is  now 
established  that  the  privileges  granted  in  Section  8  (c) 
are  subject  to  the  prohibitions  of  Section  8  (b)  (4)  (the 
comparable  section  in  Title  I  to  Section  303  in  Title  III) 
and  that  the  general  language  of  Section  8  (c)  must  give 
way  to  the  specific  prohibitions  of  Section  8  (b)  (4). 
NLRB  v.  United  Brotherhood  of  Carpenters  &  Joiners 
of  America,  184  F.  (2d)  60  (CA  10,  1950),  cert,  denied, 
341  U.S.  947  (1951);  International  Brotherhood  of  Elec- 
trical Workers,  Local  501  v.  NLRB,  341  U.S.  694,  704, 
705  (1951). 
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The  specific  prohibitions  of  Section  303  (a)  are,  in 
part,  that  a  labor  organization  shall  not  "induce  or  en- 
courage the  employees  of  any  employer"  to  engage  in 
specified  action  with  a  specified  object  in  so  doing.  The 
words  "induce  or  encourage"  have  been  construed  by  the 
Supreme  Court  to  be  "broad  enough  to  include  in  them 
every  form  of  influence  and  persuasion".  See  Interna- 
tional Brotherhood  of  Electrical  Workers,  Local  501  v. 
NLRB,  supra, '^  where  peaceful  picketing  by  a  union 
agent,  v/ho  simply  carried  a  placard  which  read:  "This 
job  is  unfair  to  organized  Labor:  LB.E.W.  501  A.F.L", 
was  held  to  fall  within  the  ban  of  inducing  or  encouraging. 

The  talks  by  the  representatives  of  Local  8  to  Hapco's 
employees  were  clear  examples  of  inducement  or  encour- 
agement within  the  purview  of  Section  303.  As  such,  their 
legality  was  properly  submitted  to  the  jury  by  the  court 
under  its  carefully  circumscribed  instructions  containing 
all  of  the  elements  required  by  Section  303  (a). 


i^The  Supreme  Court  cited  with  approval  the  following  definitions 

of  "induce"  and  "encourage"  from  Webster's  New  International 

Dictionary,  Unabridged  (2d  Ed.  1945) : 

"Induce:  (1).    To  lead  on;  to  influence;  to  prevail  on;  to  move  by 

persuasion  or  influence. 

"Encourage:    (1).    To  give  courage  to;  to  inspire  with  courage, 

spirit  or  hope,  to  raise  the  confidence  of;  to  animate;  hearten;  *  *  *. 

(2).    To  embolden,  incite,  or  induce  as  by  inspiration,  recom- 
mendation, etc.,  hence,  to  advise;  *  *  *, 

(3) .    To  give  help  or  patronage  to,  as  an  industry ;  to  foster  ;***." 
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C.    Appellonts  Sham  Claim  of  a  Labor  Dispute 
with  the  Port  of  The  Dalles  Does  Not  Justify 
or  Affect  Their  Violation  of  Section  303  (a) 
(Answer  to  Appellants'  Brief  Argument 
IMC  and  HID). 

While  appellant  unions  did  not  and  have  not  filed  any- 
appropriate  specifications  of  error  and  have  thus  pre- 
cluded themselves  from  claiming  error  in  this  Court,  they 
now  allege  in  their  brief  that  there  was  a  primary  dispute 
between  them  and  the  Port  of  The  Dalles  (Br.  43-44) 
and  that  the  Court  failed  to  consider  whether  such  a  dis- 
pute existed  and,  if  it  did,  its  effect  (Br.  45-49). 

The  record  shows  that  the  claim  of  the  unions  in  this 
regard  is  a  specious  one  contrived  as  an  after-thought 
but  that  nonetheless  the  Court  submitted  it  to  the  jury. 
Regardless,  however,  of  any  claimed  dispute  with  the 
Port  of  The  Dalles,  the  unions  at  the  same  time  could 
under  the  law,  and  did  by  their  activities,  violate  Section 
303  (a)  as  against  Hapco. 

/.    Specious  Claim  of  Labor  Dispute. 

Appellants'  brief  carefully  shies  away  from  spelling 
out  the  nature  of  the  alleged  dispute  with  The  Dalles 
(Br.  43-44).  No  claim  is  made  that  International  or 
Local  8  wanted  to  organize  or  represent  the  employees 
at  The  Dalles.  Nor  is  there  a  claim  made  that  the  unions 
wanted  to  have  the  work  of  unloading  the  barge  assigned 
to  them  instead  of  to  the  employees  of  the  Port.  Instead, 
for  the  basis  of  the  claimed  dispute  —  hence  the  asserted 
justification  for  the  unions'  activities  at  The  Dalles  —  we 
are  referred  to  the  testimony  of  Meehan  made  almost 
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two  years  later  in  Court  to  the  effect  that  the  Port  was 
paying  its  employees  lower  wages  and  working  longer 
hours  than  Portland  longshoremen  and  was  not  observ- 
ing a  2100-pound  load  limit  (Br.  44).'^ 

The  speciousness  of  this  claim  is  mirrored  in  the  actual 
record  of  appellants'  activities  which  shows  that  their 
true  purpose  was  to  boycott  Hapco's  cargo,  and  that  the 
working  conditions  at  the  Port  of  The  Dalles  had  nothing 
to  do  with  their  actions  until  it  was  necessary  to  later 
resort  to  them  to  escape  the  consequences  of  their  earlier 
activities. 

There  was  never  any  previous  attempt  made  by  Inter- 
national or  Local  8,  so  far  as  the  record  shows,  to  inter- 
fere with  the  Port  of  The  Dalles  or  its  employees  or  their 
wages  and  working  conditions  in  loading  or  unloading 
products  at  the  Port  dock  from  other  barges.  No  mention 
was  ever  made  at  meetings  between  Meehan  and  Baker 
and  the  Port  Commissioners  before  and  after  the  arrival 
of  the  barge  that  International  or  Local  8  wanted  to  un- 
load the  barge  or  that  the  Port  was  threatening  the  wages 


'^In  another  part  of  their  brief,  appellants  state  that  their  activi- 
ties at  The  Dalles  were  "conducted  in  order  to  secure  the  unloading 
of  the  pineapple  barge  by  union  members."  (Br.  61).  If  this  was  the 
purpose  of  the  appellant  unions,  then  their  activities  herein  would 
also  have  violated  Section  303  (a)  (4)  (jurisdictional  dispute)  in 
that  an  object  thereof  would  have  been  to  have  the  work  of  un- 
loading assigned  to  them  instead  of  to  the  employees  of  the  Port  to 
which  it  had  been  previously  assigned.  ILWU  v.  Juneau  Spruce 
Corporation,  189  F.  (2d)  177  (CA  9,  1951),  aff'd  342  U.S.  237 
(1952). 

In  its  amended  complaint  and  in  the  Pretrial  Order,  Hapco  had 
previously  alleged  that  the  activities  of  International  and  Local  8 
violated  Section  303  (a)  (4)  (Tr.  45-49,  57-58),  but  this  charge, 
although  an  issue  in  the  case  (Tr.  68),  was  not  submitted  by  the 
Court  to  the  jury. 


and  working  conditions  of  the  Portland  longshoremen 
(Tr.  477-485,  500-505).  Instead  the  Port  was  threatened 
as  to  what  would  happen  if  it  did.  When  picketing  of  the 
barge  commenced  by  members  of  Local  8  on  September 
26  and  continued  until  the  riot,  the  longshoremen  carried 
no  signs  or  banners  claiming  that  the  Port  was  unfair  to 
them.  Only  the  solitary  picket  from  the  Hawaiian  Local 
wore  an  armband  (Tr.  1257). 

In  various  press  interviews  up  to  the  time  of  the  riot, 
Meehan  said  that  the  reason  for  the  picketing  was  that 
the  pineapple  on  the  barge  was  "hot  cargo"  loaded  by 
nonunion  labor  in  the  Hawaiian  Islands  and  was  an  at- 
tempt to  break  the  Hawaiian  strike  (Tr.  418-420,  520- 
521).  Baker  gave  out  similar  press  statements  (Tr.  421- 
423). 2°  The  circulars  (Exhibits  23,  24  and  25),  signed 
"International  Longshoremen's  Warehousemen's  Union" 
and  distributed  by  Baker  and  other  longshoremen  (Tr. 
535-536)  before  and  after  the  riot  dealt  only  with  the 
Hawaiian  strike  and  the  "Big  Five"  who  were  trying  to 


2oit  is  interesting  to  contrast  the  reasons  given  by  the  representa- 
tives of  International  and  Local  8  for  their  activities  at  The  Dalles 
with  the  testimony  of  individual  longshoremen  as  to  their  reasons 
for  going  from  Portland  to  The  Dalles.  The  reasons  given  and  the 
number  of  longshoremen  so  testifying  may  be  grouped  as  follows 
(Tr.  78-122): 

1.  Fishing  or  for  ride  14 

2.  Curiosity — 

(a)  Plain  curiosity 26 

(b)  Plain  curiosity  (knew  barge  was  "hot") 13 

(c)  Curiosity  as  to  wages  and  working  conditions       9 

(d)  Curiosity  to  see  hiring  hall  2 

(e)  Curiosity  to  see  who  unloaded  barge 6 

3.  To  get  work  (but  did  not  offer  to)  10 

4.  To  protect  own  interest 5 

5.  To  picket  , 7 

6.  To  keep  from  unloading  4 
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unload  "scab  pineapple"  at  The  Dalles.  No  concern  was 
expressed  for  the  wages  and  working  conditions  at  the 
Port.  Nothing  was  said  by  the  patrol  of  Local  8  members, 
who  stopped  Hapco's  truck  driver,  about  wages  being 
paid  by  the  Port  (Tr.  679).  Longshore  pickets  at  the  en- 
trance to  the  Port  dock,  who  stopped  all  vehicles  entering 
the  dock,  asked  whether  the  drivers  had  any  connection 
with  Hapco  (Tr.  438-439,  548).  During  the  riot  on  the 
Port  dock  staged  by  the  longshoremen,  they  were  shout- 
ing to  each  other  not  to  touch  Port  property  (Tr.  468). 
Sergeant  U'Ren  of  the  Oregon  State  Police,  who  was 
present  all  during  the  picketing  before  the  riot,  never 
heard  any  talk  about  the  Port  breaking  the  working  con- 
ditions of  the  longshoremen  (Tr.  458).  At  a  conference 
held  after  the  riot  with  the  Governor  of  the  State  of  Ore- 
gon on  September  30,  Baker  labelled  the  barge  as  "hot 
cargo"  and  wanted  to  get  it  out  of  the  state  (Tr.  464- 
465).  Even  by  then,  appellants'  present  concern  over  the 
threat  to  their  working  conditions  posed  by  the  Port  had 
apparently  not  materialized. 

The  first  that  was  ever  heard  of  a  supposed  dispute 
with  the  Port  was  in  the  middle  of  October  when  the 
NLRB  advised  Hapco  that  the  unions  had  dropped  their 
claim  that  the  pineapple  was  "hot"  and  claimed  that  their 
dispute  "was  now"  with  the  Port  of  The  Dalles  (Tr.  1042- 
1043).  However,  when  unloading  was  thereafter  com- 
menced on  October  19th,  longshore  pickets  again  ap- 
peared and  were  finally  removed  by  an  injunction  (Tr. 
1044-1046).  As  revealing  as  any  of  the  above  incidents 
was  the  refusal  of  Baker  to  testify  whether  Local  8  would 
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have  unloaded  the  barge,  even  if  the  Port  had  entered 
into  a  contract  with  the  unions  (Tr.  1262-1264,  1284- 
1285). 

Shining  through  all  of  the  activities  of  appelling  un- 
ions there  can  be  clearly  seen  their  specific  objective:  to 
prevent  Hapco  from  unloading  its  cargo  of  pineapple  in 
the  United  States.  Their  larger  purpose  in  boycotting  this 
cargo  was  to  aid  their  strike  in  Hawaii.  By  preventing  any 
shipping  between  the  Islands  and  the  United  States  with 
the  consequent  disruption  of  the  economy  of  the  Islands, 
tremendous  pressure  could  be  brought  upon  the  em- 
ployers in  Hawaii  with  whom  the  Hawaiian  Local  was 
disputing.  Appellants'  true  purpose  is  to  be  seen  in  the 
words  of  the  International  representative  in  Hawaii,  who 
originated  the  boycott  of  Hapco's  cargo  (Exhibit  1),  when 
he  wrote  under  date  of  September  19:  ".  .  .  the  strike  is 
still  effective  and  it  will  remain  so  as  long  as  .  .  .  there 
is  no  resumption  of  operations  between  here  and  West 
Coast  ports''  (Exhibit  3). 

We  submit  that  appellants'  ''pretended  labor  dispute 
[with  the  Port  of  The  Dalles]  was  in  truth  the  kind  of  a 
sham  by  which  the  Courts  never  permit  themselves  to  be 
deceived  nor  the  law  to  be  perverted".  Amalgamated  As- 
sociation, etc.  V.  Dixie  Motor  Coach  Corp.,  170  F.  (2d) 
902,  906  (CA  8,  1948).  See  also,  Bakery  Drivers  Union  v. 
Wagshal,  333  U.S.  437  (1948);  Styles  v.  Local  760,  Inter- 
national Brotherhood  of  Electrical  Workers,  80  F.  Supp. 
199  (E.D.  Tenn.  1948). 

The  District  Court,  which  observed  all  of  the  wit- 
nesses during  the  long  trial,   has  dismissed  appellants' 
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claim  of  a  labor  dispute  wit±i  the  Port  "as  specious  and 

not  in  accord  with  the  facts"  (Tr.  168),  stating: 

"It  stands  out  with  naked  clarity  that  Interna- 
tional moved  to  boycott  this  cargo  for  the  sole  pur- 
pose of  exerting  pressure  upon  the  public  in  Hawaii 
by  isolating  the  islands  from  the  continent.  The  rec- 
ord not  only  establishes  the  boycott  and  its  purpose, 
but  negatives  all  other  reasonable  postulates."  (Tr. 
168-169) 

2.    Claimed  Dispute  Submitted  to  Jury. 

As  specious  as  appellants'  claim  of  a  labor  dispute 
was,  the  District  Court  nevertheless  submitted  it  to  the 
jury,  specifically  instructing  them  that  a  verdict  should 
be  returned  for  International  and  Local  8  if  the  jury 
found  any  inducement  or  encouragement  by  them  "was 
solely  for  the  purpose  of  concerted  activity  on  account  of 
wages,  hours,  or  conditions  of  employment,  as  the  de- 
fendants claim,  or  to  obtain  jobs  for  themselves"  (Tr. 
1429). 

Thus  the  claim  which  appellants  now  assert  was  in 
fact  submitted  to  the  jury,  and  by  its  verdict  it  must 
have  found  that  the  activities  of  the  unions  were  not  for 
the  purposes  which  they  now  say  motivated  them. 

Far  from  placing  "too  heavy  a  burden  on  them"  as 
appellants  now  complain  (Br.  47),  the  word  "solely"  in 
the  Court's  instructions  was  absolutely  necessary.  For 
International  or  Local  8  to  violate  Section  303  (a),  it 
was  only  necessary  that  one  objective  of  the  inducement 
and  encouragement  they  engaged  in  was  the  prohibited 
one  of  forcing  any  person  to  cease  doing  business  with 
any  other  person;  and  it  did  not  make  any  difference  if 
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their  activities  had  any  other  legal  objectives.  NLRB  v. 
Denver  Building  &  Construction  Trades  Council,  341  U.S. 
675,  689  (1951);  Local  74,  United  Brotherhood  of  Car- 
penters &  Joiners  of  America  v.  NLRB,  341  U.S.  707,  713 
(1951).  In  order  for  the  unions  to  avoid  the  application 
of  the  Act  to  them  by  their  claimed  dispute  with  The 
Dalles,  it  was  necessary  that  their  sole  purpose  be  one 
not  prohibited  by  the  Act. 

3.    Violation  of  Section  303  (a)  Regardless  of 
claimed  dispute. 

Appellants'  notion  throughout  their  brief  seems  to  be 
that  once  given  a  dispute  between  them  and  the  Port  of 
The  Dalles,  a  cloak  of  immunity  was  thereby  thrown  over 
their  other  activities  directed  against  other  employers  and 
persons  concerned  with  the  unloading  of  the  barge,  these 
apparently  being  considered  "secondary  effects".  We  sub- 
mit that  the  Act  provides  no  such  immunity  and  that, 
even  if  appellants'  claimed  dispute  with  the  Port  is  as- 
sumed, it  was  still  possible  to  simultaneously  boycott 
Hapco  in  violation  of  Section  303  (a)  (1). 

The  test  of  whether  a  union  has  violated  Section  303 
(a)  (1)  is  always  the  same:  Whether  it  has  induced  or  en- 
couraged the  employees  of  any  employer  to  engage  in  a 
concerted  refusal  in  the  course  of  their  employment  to 
perform  any  services,  with  at  least  one  objective  of  the 
inducing  and  encouraging  being  that  of  requiring  any 
person  to  cease  doing  business  with  any  other  person. 
The  language  of  Section  303  (a)  makes  no  reference  to 
"primary"  or  "secondary"  employers  or  activities;  and 
we  do  not  believe  that  the  nomenclature  test  of  calling  a 
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union's  activities  "primary"  or  ''secondary"  is  the  touch- 
stone for  determining  whether  a  union  has  violated  this 
section.  JoHet  Contractors  Association  v.  NLRB,  202  F. 
(2d)  606  (CA  7,  1953). 

So,  in  the  Denver  Building  case,  supra,  where  a  picket 
posted  at  a  construction  site  where  a  union  general  con- 
tractor and  a  nonunion  subcontractor  were  working 
caused  the  union  employees  to  quit  and  eventually  forced 
the  general  contractor  to  get  rid  of  the  subcontractor, 
the  Court  of  Appeals  for  the  District  of  Columbia  (186 
F.  (2d)  326,  337  (1950)  held  that  no  violation  of  Sec- 
tion 8  (b)  (4)  (a)  was  involved  because  the  union's 
activities  were  primary  since  they  occurred  at  the  site  of 
the  primary  employer.  The  Supreme  Court  reversed  the 
Court  of  Appeals,  341  U.S.  675,  and  held  that  the  Act 
was  violated,  irrespective  of  the  so-called  primary  nature 
of  the  dispute.  The  Court  did  not  attempt  to  determine 
the  legality  of  the  union's  actions  in  terms  of  primary  or 
secondary  activities  but  looked  instead  to  the  object  of 
the  union,  saying  (341  U.S.  at  687) : 

"...  §  8  (b)  (4)  restricts  a  labor  organization 
and  its  agents  in  the  use  of  economic  pressure  where 
an  object  of  it  is  to  force  an  employer  or  other  person 
to  boycott  someone  else." 

The  effect  of  the  Denver  case  is  that  the  activities  of 
a  union  against  its  primary  employer  are  not  given  a 
blanket  of  immunity  because  they  are  primary.  Such 
activities  can  still  violate  the  Act  if  an  objective  of  these 
activities  is  one  prohibited  by  the  statute.  This  is  even 
more  forcibly  brought  out  by  two  other  Supreme  Court 
decisions,  International  Brotherhood  of  Electrical  Work- 
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ers,  Local  501  v.  NLRB,  341  U.S.  694  (1951),  and  Local 
74,  United  Brotherhood  of  Carpenters  &  Joiners  of  Amer- 
ica V.  NLRB,  supra,  where  peaceful  picketing  in  primary- 
disputes  was  again  held  illegal  because  of  findings  that 
the  unions  involved  had  an  objective  of  forcing  persons 
not  directly  involved  in  the  dispute  to  cease  doing  busi- 
ness with  another.  , 

NLRB  V.  International  Rice  Milling  Company,  341 
U.S.  665  (1951)  is  not  in  any  way  inconsistent  with  these 
cases,  for  it  was  decided  upon  the  basis  that  the  activities 
of  the  union  at  the  site  of  its  primary  dispute  did  not 
encourage  concerted  but  rather  stimulated  individual  ac- 
tion on  the  part  of  the  employees  of  an  employer  not 
directly  involved  in  a  dispute.  See  NLRB  v.  Denver 
Building  &  Construction  Trades  Council,  341  U.S.  675 
at  687.  Nor  does  the  International  Rice  Milling  case  im- 
munize the  conversation  between  the  longshoremen  from 
Local  8  and  Hapco's  truck  drivers  as  appellants  contend 
(Br.  46) ,  for  the  question  remains  one  of  fact  to  be  deter- 
mined by  the  jury  as  to  whether  the  conversations  were 
inducements  or  encouragements  to  concerted  action  on 
the  part  of  Hapco's  employees. 

We  accordingly  submit  that  under  the  language  of  the 
statute,  and  the  decision  of  the  Supreme  Court,  the  de- 
termination of  whether  a  union  has  violated  Section  303 
(a)  is  a  fact  question  of  whether  it  has  engaged  in  pro- 
hibited action  for  a  proscribed  object;  and  it  was  on  this 
basis  that  the  District  Court  submitted  the  case  to  the 
jury  in  this  case  (Tr.  1418-1435).  United  Brick  &  Clay 
Workers  v.  Deena  Artware  Inc.,  198  F.  (2d)  637  (CA  6, 
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1952)  cert,  denied,  344  U.S.  897,  rehearing  denied,  344 
U.S.  919  (1953).  In  that  case  an  employer,  engaged  in  a 
dispute  with  his  employees,  brought  a  suit  for  damages 
under  Section  303  against  a  union  which  was  picketing 
its  plant  and  also  an  adjoining  warehouse  being  con- 
structed by  a  general  contractor  for  the  employer,  which 
caused  the  employees  of  the  general  contractor  to  cease 
working.  In  affirming  a  judgment  for  damages  for  the 
employer,  the  Court  of  Appeals  said  (198  F.  (2d)  at  642)  : 

"It  is  well  established  by  now  that  the  fight  to 
strike  under  the  National  Labor  Relations  Act,  Sec- 
tion 163,  Title  29  U.S.  Code,  includes  peaceful  pick- 
eting by  the  striking  employees  of  the  employer's 
place  of  business,  regardless  of  the  damage  to  the 
employer's  business  resulting  therefrom.  N.L.R.B.  v. 
Rice  Milling  Co.,  341  U.S.  665,  671 ;  N.L.R.B.  v.  Serv- 
ice Trade  Chauffers,  191  Fed.  (2d)  65,  67,  C.A. 
2nd.  Such  activity  is  generally  referred  to  as  'pri- 
mary' picketing.  But  the  extension  of  such  picketing 
for  the  purpose  of  exerting  pressure  on  a  neutral  em- 
ployer, generally  referred  to  as  'secondary'  picketing 
or  boycott,  was,  under  certain  conditions,  made  un- 
lawful by  Section  303  (a)  of  the  Labor- Management 
Relations  Act  of  1947.  As  pointed  out  in  N.L.R.B.  v. 
Service  Trade  Chauffeurs,  supra,  the  difficulty  lies 
in  determining  whether  certain  activity  on  the  part 
of  striking  employees  constitutes  'primary'  or  'sec- 
ondary' picketing.  ...  If  the  picketing  around  the 
area  of  construction  in  the  present  case  was  by  the 
Appellants  and  was  for  the  purpose  of  forcing  the 
general  contractors  to  cease  doing  business  with 
Deena,  and  accomplished  that  result,  it  was  unlawful 
under  Section  303  (a)  (1)  of  the  Act.  If  it  was  not 
by  the  Appellants  or  was  not  for  that  purpose,  but 
was  in  substance  merely  a  picketing  of  the  place  of 
business  of  the  primary  employer,  it  was  not  un- 
lawful. We  agree  with  the  District  Judge  tfhat  the 
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evidence  presented  questions  of  fact  for  the  jury.  .  .  . 
In  our  opinion  the  evidence  was  sufficient  to  take 
the  case  to  the  jury  on  the  issues  of  whether  the 
picketing  on  the  part  of  the  Appellants  was  against 
Deena  or  against  the  general  contractors  and  the 
purpose  thereof.  The  charge  of  the  District  Judge 
properly  presented  these  factual  issues  to  the  jury 
for  its  decision.  The  jury  found  for  the  Appellee." 

D.    The  Instructions  Concerning  the 
Elements  of  Liability  under  Section 
303  (a)  were  Proper  (Answer  to 
Appellants'  Brief  Argument  3E}. 

1.    No  Objections  Taken  to  Instructions. 

In  their  brief  appellants  assert  for  the  first  time  that 
the  instructions  of  the  Court  setting  forth  the  various 
elements  required  to  establish  liability  under  Section  303 
(a)  (1)  in  terms  of  the  evidence  in  the  case,  were  er- 
roneous in  various  respects  (Br.  54-61).  The  contentions 
now  asserted  by  appellants  were  not  presented  (with  the 
exception  noted  below)  to  the  District  Court  at  the  time 
the  challenged  instructions  were  given  so  that  the  Court 
might  have  had  an  opportunity  to  consider  modifying  its 
instructions.^' 

It  is  well  settled  that  a  party  may  not  urge  on  an 
appeal  an  erroneous  instruction  unless  he  objected  thereto 
at  the  time  of  trial  and  stated  distinctly  the  grounds  of 
his  objection.  Rule  51,  Federal  Rules  of  Civil  Procedure; 
Novick  V.  Gouldsberry,  173  F.  (2d)  496,  500  (CA  9, 
1949);  Barron  &  Holtzoff,  Federal  Practice  and  Proce- 
dure (Rules  Ed.,  1950),  Vol.  2,  Sections  1103  and  1104. 


2 'Appellants  objected  to  considering  the  Union  Pacific  Railroad  as 
a  "person"  under  Section  303  (a)  (Tr.  1456). 
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Under  the  present  circumstances,  we  urge  that  appel- 
lants' failure  to  point  out  to  the  District  Court  the  spe- 
cific objections  which  they  now  wish  to  raise  bars  their 
review  in  this  Court. 

2.    The  Instructions  Were  Proper. 

In  any  event  the  instructions  given  were  proper.  They 
strictly  applied  the  language  of  Section  303  (a)  (1)  and 
required  Hapco  in  order  to  recover  to  prove  by  a  pre- 
ponderance of  the  evidence  that  either  International  or 
Local  8,  or  both,  (a)  induced  and  encouraged  (b)  the 
employees  of  any  employer  (c)  to  engage  in  a  concerted 
refusal  in  the  course  of  their  employment  (d)  to  use, 
transport  or  otherwise  handle  any  goods  or  to  perform 
any  services  in  connection  with  Hapco's  cargo;  and  (e) 
that  one  of  the  objects  of  the  inducement  or  encourage- 
ment was  to  force  an  employer  or  person  to  cease  doing 
business  with  any  other  person,  and  that  (f)  it  was  in- 
jured as  a  direct  and  proximate  result. 

With  respect  to  requirement  (b)  that  prohibited  in- 
ducement and  encouragement  by  the  unions  must  be 
directed  against  the  "employees  of  any  employer"  there 
were  present  at  The  Dalles  the  employees  of  various 
employers  engaged  in  unloading  the  barge  and  transport- 
ing the  cargo  therefrom  by  rail  and  truck  to  California, 
namely,  those  of  Hapco,  the  Goodat  Crane  Company, 
the  Union  Pacific  Railroad,  the  Port  of  The  Dalles,  and 
various  trucking  companies.  Instead  of  combining  all  of 
these  classes  of  employees  of  employers  (except  those  of 
the  Union  Pacific  and  the  Port  of  The  Dalles  which  the 
Court  excluded  (Tr.  1420))  and  presenting  them  in  one 
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instruction  to  the  jury,  as  Hapco  did  in  its  pretrial  con- 
tentions,^^ the  Court  divided  its  instructions  in  this  re- 
gard into  two  parts.  In  one  part  it  considered  the  pro- 
hibited conduct  of  the  unions  against  the  employees  of 
Hapco  (Tr.  1424-1425),  and  in  the  other  part  against 
the  employees  of  the  trucking  companies  and  Goodat 
(Tr.  1425-1426). 

Appellants'  first  objection  is  that  the  first  part  of  these 
instructions  treats  Hapco  "as  a  secondary  employer  whose 
employees  are  induced  to  withhold  their  services  in  order 
to  apply  pressure  upon  the  'primary'  employers",  whereas 
appellants  assert  that  they  had  no  primary  dispute  with 
these  latter  employers  (Br.  55). 

Insofar  as  we  can  follow  appellants'  argument,  it  ap- 
pears to  be  based  upon  a  misinterpretation  of  the  instruc- 
tion and  of  the  Act.  The  instruction  does  not  treat  the 
U.P,,  trucking  companies,  Goodat,  etc.,  as  primary  em- 
ployers but  considers  them  as  the  "any  other  person" 
within  the  prohibited  objective  of  Section  303  (a)  (1)  of 
"forcing  or  requiring  .  .  .  any  employer  or  other  person 


22 In  paragraph  6  of  its  contentions  in  the  Pretrial  Order,  Hapco 
alleged,  in  part,  that: 

"...  the  defendants  engaged  in  and  induced  and  encouraged  the 
employees  of  employers  engaged  in  unloading  said  barge  and  em- 
ployees of  employers  engaged  in  transporting  freight  by  rail  and  by 
truck  between  the  states  of  Oregon  and  California  to  engage  in  a 
concerted  refusal  in  the  course  of  their  employment  to  refuse  to 
transport,  handle  or  work  on  or  perform  any  services  in  connection 
with  plaintiff's  cargo,  with  an  object  of  forcing  and  requiring  plain- 
tiff and  Isleways,  Ltd.  to  cease  doing  business  v/ith  said  employers 
and  with  persons  in  the  State  of  California  to  whom  said  cargo  was 
being  shipped,  and  other  states,  and  of  forcing  and  requiring  said 
employers  and  persons  to  cease  using,  handling,  transporting  or 
otherwise  dealing  with  plaintiff's  pineapple  and  to  cease  doing  busi- 
ness with  plaintiff  and  with  Isleways,  Ltd."  .  .  .  (Tr.  57-58). 
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...  to  cease  doing  business  with  any  other  person".  In 
effect,  appellants'  argument  is  that  the  "any  other  per- 
son" referred  to  in  the  statute  can  only  be  the  so-called 
primary  em.ployer  with  whom  the  union  claims  a  dispute. 
Section  303  (a)  (1)  has  no  such  limitation  in  its  lan- 
guage or  in  its  purpose;  and  appellants'  argument  once 
again  illustrates  the  difficulty  of  using  primary  and  sec- 
ondary activities  as  tests  of  liability.  When  prohibited 
conduct  is  directed  against  an  employer  who  is  not  in- 
volved in  an  actual  dispute  for  a  purpose  of  forcing  or 
requiring  him  to  cease  doing  business  with  anyone,  both 
the  language  and  the  purpose  of  the  Act  have  been 
violated. 

Appellants'  other  objection  to  the  first  part  of  these 
instructions  is  that  the  evidence  fails  to  establish  that 
Hapco  was  forced  to  cease  doing  business  with  the  Union 
Pacific  Railroad,  Goodat  and  the  trucking  companies  (Br. 
56-58).  The  statute  only  requires  that  one  object  or  pur- 
pose of  the  proscribed  union  action  be  the  forcing  or 
requiring  a  person  to  cease  doing  business  with  another 
person.  The  statute  does  not  require  that  this  object  or 
purpose  be  realized.  The  evidence  introduced  by  Hapco 
was  more  than  sufficient  to  have  submitted  to  the  jury 
the  question  of  fact  of  whether  one  object  of  the  activities 
of  International  and  Local  8  was  to  force  Hapco  to  cease 
dealing  with  the  following: 

Union  Pacific  Railroad^^  —  Botley,  who  was  Hapco's 


23 Appellants  also  contend  (Br.  56),  but  without  any  reasons  given 
therefore,  that  the  Union  Pacific  Railroad  was  not  a  "person"  with 
whom  Hapco  could  be  forced  to  cease  doing  business  under  Section 
303  (a)  (1).  In  Section  501  (3)  of  the  Act,  a  "person"  is  defined  to 
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official  in  charge  of  transporting  the  pineapple  cargo  from 
Hawaii  to  the  Pacific  Coast  (Tr.  1014),  testified  that 
subsequent  to  making  arrangements  with  the  Port  of  The 
Dalles  to  unload  the  barge  (Tr.  1024)  he  personally  or- 
dered railroad  cars  from  the  Union  Pacific  Railroad  (Tr. 
1035-1036).  However,  after  the  commencement  of  the 
picketing  at  The  Dalles  on  September  26,  Meehan  testi- 
fied that  he  contacted  the  various  railroad  brotherhood 
unions  at  The  Dalles  and  asked  them  to  respect  the  long- 
shore picket  line,  and  was  told  in  reply  that  members  of 
the  railroad  unions  would  not  endanger  any  pickets  on 
the  track  (Tr.  781-783).  On  September  28  at  a  time  when 
there  were  200  to  300  pickets  before  the  entrance  to  the 
dock  and  other  pickets  at  the  switching  facilities  of  the 
Union  Pacific  Railroad  leading  into  the  dock,  the  railroad 
cars  which  had  been  ordered  came  up  to  the  pickets  at 
the  switching  facilities,  stopped,  and  then  went  back  (Tr. 
517-518,  892,  1037).  All  during  the  time  that  the  Port  of 
The  Dalles  was  picketed  in  September  and  later  in 
October,  no  railroad  cars  were  brought  into  the  Port  ter- 
minal by  the  regular  train  crew,  though  several  officials 
of  the  railroad  later  brought  in  and  took  out  a  number  of 
railroad  cars  through  the  picket  line  (Tr.  1037-1038). 

Goodat  Crane  Company  —  Hapco  leased  a  crane  and 
an  operator  from  the  Goodat  Crane  Service  to  lift  pine- 

have  the  same  meaning  as  when  used  in  the  National  Labor  Rela- 
tions Act,  as  amended.  In  Section  2  (1)  of  the  latter  Act  the  term 
"person"  is  defined  to  include  "one  or  more  individuals,  labor  or- 
ganizations, partnerships,  associations,  corporations,  legal  represen- 
tatives, trustees,  trustees  in  bankruptcy,  or  receivers".  The  Union 
Pacific  Railroad  is  within  this  defmition.  See  International  Rice 
Milling  Co.  v.  NLRB,  183  F.  (2d)  21.  (CA  7.  1950).  reversed  on 
different  grounds,  341  U.S.  665. 
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apple  from  the  barge  to  the  Port  dock  (Tr.  1040).  When 
the  leased  crane  was  brought  from  Portland  to  The 
Dalles  and  was  being  assembled  there  by  Goodat's  two 
employees,  a  number  of  longshoremen  came  over  from 
the  entrance  to  the  Port  dock  to  tell  Goodat's  employees 
that  they  had  better  not  take  the  crane  out  on  the  dock 
if  they  intended  to  unload  some  "hot  pineapple"  because 
it  is  "liable  to  melt  the  boom  off  and  it  won't  be  healthy 
for  you"  (Tr.  876,  879).  When  Goodat's  employees, 
who  were  members  of  Local  701,  Hoisting  &  Portable 
Engineers  (Tr.  876).  returned  later  to  The  Dalles  they 
refused  to  go  to  work  because  of  the  longshore  picket  line 
(Tr.  882).  Thereafter,  when  Goodat  himself  was  threat- 
ened at  his  home  by  two  men  who  identified  themselves 
as  "from  the  Hawaiian  pineapple  job""  at  The  Dalles,  he 
terminated  the  lease  arrangement  and  Hapco  was  forced 
to  buy  the  crane  from  him  (Tr.  885-886,  1041). 

Trucking  companies  —  As  well  as  talking  to  the  vari- 
ous railroad  unions,  Meehan  admitted  that  he  contacted 
the  Teamsters  Union,  members  of  which  were  employed 
as  drivers  by  the  various  truck  common  carriers  serving 
The  Dalles,  and  received  the  assurance  that  the  Teamsters 
would  not  order  their  men  through  the  longshore  picket 
line  (Tr.  587,  780-782,  1009).  Botley  also  testified  that 
he  ordered  trucks  from  Consolidated  Freightways,  Port- 
land-Pendleton  Motor  Freight  Company,  and  Oregon- 
California- Nevada  Fast  Freight  (Tr.  1034-1035).  Con- 
solidated Freightways  suppHed  one  truck  which  went 
onto  the  dock  before  the  picket  line  was  established  (Tr. 
1004).  On  September  28th  when  another  Consolidated 
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Freightways  truck  came  up  to  the  picket  line  at  the  Port 
dock,  the  driver  got  out,  went  up  to  the  picket  Hne.  and 
then  turned  around  and  left  (Tr.  1036-1037).  The  Port- 
land-Pendleton  Motor  Transport  Company  subsequent 
to  the  riot  transported  the  pineapple  from  The  Dalles  to 
the  Southern  Pacific  Railroad  in  Portland  (Tr.  589-592). 

Hapco's  California  customers  —  There  was  admitted 
in  evidence  orders  placed  with  Hapco  for  68,300  cases  of 
pineapple  from  various  fruit  packers  in  California  (Ex- 
hibit 188;  Tr.  912).  The  pineapple  on  the  barge  was  being 
shipped  to  these  concerns  in  fulfillment  of  these  orders 
(Tr.  1018-1019).  As  a  result  of  appellants'  activities, 
Hapco  was  prevented  from  making  any  deliveries  on  these 
orders  (Tr.  916-918). 

Appellants'  next  objection  goes  to  the  latter  part  of 
the  Court's  instructions,  which  vary  from  the  first  part 
in  that  for  the  required  element  of  the  'employee  of  any 
employer",  the  employees  of  Goodat  and  the  trucking 
companies  are  substituted  for  Hapco's  employees  (Tr. 
1425-1426).  Appellants  view  this  latter  instruction  as 
inconsistent  with  the  former,  in  that  it  makes  the  truck- 
ing companies  and  Goodat  secondary  employers  and 
Hapco  the  primary  employer  in  reverse  of  their  roles  in 
the  first  part  of  the  instruction.  This  is  said  to  show  that 
the  District  Court  was  having  difficulty  in  determining 
who  were  primary  and  who  were  secondary  employers 
(Br.  58-59).  Again  appellants  have  misconstrued  the  in- 
structions and  the  Act.  Under  the  evidence,  Hapco,  the 
trucking  companies  and  Goodat  were  all  employers  who 
were  not  involved  in  any  labor  dispute  with  International 
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and  Local  8  but  whose  employees  were  subjected  to  in- 
fluence by  the  activities  of  appellant  unions;  and  as  such 
all  were  entitled  to  the  protection  of  the  Act. 

Appellants'  other  objection  to  the  latter  portion  of 
the  instructions  is  that  there  is  no  evidence  of  a  concerted 
refusal  of  the  employees  of  Goodat.  This  is  not  in  accord 
with  the  record  reviewed  above  which  shows  that  Goodat 
only  had  two  employees  and  that  both  of  them  refused 
to  perform  any  services  in  connection  with  the  pineapple 
after  being  spoken  to  by  a  group  of  longshoremen  and 
being  faced  with  a  picket  line.  In  any  event,  the  statute 
only  requires  that  employees  be  induced  or  encouraged 
to  engage  in  a  concerted  refusal,  not  that  they  must 
actually  quit;  and  this  is  a  question  of  fact  to  be  deter- 
mined by  the  jury,  as  it  was  in  this  case. 

The  International  Rice  Milling  Company  case,  cited 
by  appellants,  does  not  stand  for  their  claimed  proposi- 
tion (Br.  60)  that  no  inducement  or  encouragement  is 
shown  by  a  person's  refusal  to  cross  a  picket  line. 

Appellants'  other  assertion  that  there  was  no  evidence 
of  inducing  or  encouraging  the  employees  of  the  trucking 
companies  simply  disregards  Meehan's  testimony  con- 
cerning his  contacting  the  Teamsters  union  to  which  the 
employees  of  these  concerns  belonged  and  the  evidence  or 
the  effect  of  the  longshore  picket  line  upon  these  drivers. 

E.    Conclusion 

Appellants'  International  and  Local  8  had  no  legiti- 
mate labor  dispute  or  connection  with  any  of  the  persons 
at  The  Dalles  concerned  with  the  unloading  of  Hapco's 
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cargo  of  pineapple  and  transporting  it  on  to  California. 
Nonetheless,  appellant  unions  proceeded  by  their  various 
activities  to  expose  all  of  these  neutrals  to  union  pressure 
and  to  subject  them  to  economic  loss  —  all  for  the  imme- 
diate object  of  preventing  the  unloading  of  Hapco's  pine- 
apple and  for  the  larger  purpose  of  preventing  any  ship- 
ments whatsoever  between  Hawaii  and  the  United  States 
so  as  to  generate  public  pressure  in  Hawaii  and  force  the 
employers  whom  they  were  striking  against  to  give  in. 

Section  303  of  the  Act  was  designed  to  provide  redress 
for  those  sustaining  damage  to  their  property  and  busi- 
ness as  a  result  of  such  unjustified  wrongs  and  was  prop- 
erly applied  by  the  District  Court  in  presenting  to  the 
jury  the  issues  to  be  determined  by  them. 

IV. 
The  District  Court  Did  Not  Err  in  Instructing  the  Jury 
Concerning   Hapco's   Duty  to  Minimize   Its   Dam- 
ages (Answer  to  Specification  of  Error  2). 

Appellant  unions  objected  to  and  have  assigned  as 

their  Specification  of  Error  2  the  following  instructions 

which  the  District  Court  gave  the  jury  on  the  duty  of  the 

appellee  to  minimize  its  damages: 

"In  this  case,  if  you  do  award  damages,  you  must 
remember  that  it  is  the  duty  of  plaintiff  to  minimize 
the  damages  as  far  as  reasonably  possible.  Therefore, 
if  you  find  that  plaintiff  is  entitled  to  recover  dam- 
ages but  that  it  could  have  reasonably,  in  the  exer- 
cise of  due  diligence  and  fair  business  practices,  have 
minimized  the  amount  thereof  by  taking  any  meas- 
ures suggested  in  the  evidence,  you  are  entitled  to 
consider  that  factor  in  assessing  damages."  (Tr,  1441- 
1442) 
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The  specific  ground  of  appellants'  objection  was  that 
the  Court  failed  to  detail  the  evidence  showing  the  par- 
ticular ways  in  which  the  appellants  contended  Hapco 
could  have  minimized  its  damages.^'* 

The  correctness  of  the  District  Court's  instruction  is 
not  disputed,^^  but,  instead,  the  specific  objection  is  made 
that  the  Court  should  have  amplified  its  instruction  by 
singling  out  particular  circumstances  or  evidence.  Once 
it  is  acknowledged,  however,  that  "the  Judge  has  made 
an  accurate  and  correct  charge,  the  extent  of  its  amplifi- 
cation must  rest  largely  in  his  discretion".  United  States 
V.  Bayer,  331  U.S.  532,  536  (1947);  Southern  Pacific  Co. 
V.  Souza,  179  F.  (2d)  691,  695  (CA  9,  1950). 

As  shown  below,  there  was  no  evidence  in  this  case 
which  would  have  warranted  the  District  Court  in  exer- 
cising its  discretion  to  amplify  its  charge  in  the  particulars 
requested  by  appellants.  For  it  to  have  done  so,  we 


24 It  should  be  noted  that  the  District  Court  had  previously  in- 
structed the  jury  with  respect  to  appellants'  contentions : 

"Defendants  contend  plaintiff  could  have  purchased  ample 
pineapple  from  other  sources  without  money  loss  and  thereby 
minimized  damages. 

Defendants  contend  that  plaintiff  could  have  refrained  and 

refused  to  buy  large  quantities  of  fresh  fruit  in  1949  under  its 

contracts  to  purchase  fresh  fruit  from  growers  thereof  without 

money  loss  and  thereby  minimize  their  damages."  (Tr.  1424) 

This  was  in  accordance  with  appellants'  contentions  in  the  Pre- 

Trial  Order  (Tr.  65-66). 

25Section  303  of  the  Act  contains  no  provision  with  respect  to  any 
obligation  of  a  person  injured  in  his  business  or  property  by  a 
union's  illegal  activity  to  minimize  his  resulting  damages.  In  view 
of  the  wilful  and  intentional  tort  involved,  it  may  well  be  that  no 
such  obligation  arises.  See  Desimone  v.  Mutual  Materials  Co.,  23 
Wash.  (2d)  876,  162  P.  (2d)  808  (1945);  Smith  v.  International 
Printing,  etc.  145  Tex.  399.  1Q8  S.W.  (2d)  728  (1946);  Runnells  v. 
Village  of  Pentwater,  109  Mich.  512,  67  N.W.  558  (1896). 
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submit,  would  have  been  error.  Southern  Ry.  v.  Cunning- 
ham, 123  Ga.  90,  50  S.E.  979  (1905) ;  Pelham  &  H.  R.  Co. 
V.  Walker,  27  Ga.  App.  398,  108  S.E.  814  (1921). 

In  their  brief  appellants  assert  various  ways  in 
which  they  believe  Hapco  failed  to  minimize  its  damages. 
Throughout  their  argument,  however,  appellants  lose 
sight  of  the  nature  of  the  doctrine  of  mitigating  damages, 
which  only  requires  one  injured  by  the  wrongful  acts  of 
another  to  exercise  reasonable  care  to  minimize  the  re- 
sulting damage.  15  Am.  Jur.  420,  424,  Damages,  Sections 
27  and  28.^®  It  is  fundamental  that  the  doctrine  does  not 
arise  until,  and  is  only  applicable  after,  the  wrong  has 
been  committted.  St.  Paul  Fire  and  Marine  Insurance  Co. 
V.  Bigger,  105  Kans.  311,  182  P.  184  (1919);  Southwestern 
Gas  and  Elec.  Co.  v.  Stanley,  45  S.W.  (2d)  671,  aff' d.  123 
Tex.  157,  70  S.W.  (2d)  413  (1934);  City  of  Richmond  v. 
Cheatwood,  130  Va.  76,  107  S.E.  830  (1921).  It  is  equally 
established  that  a  party  is  not  bound  to  anticipate  that 
a  wrong  will  be  committed  against  it.  Rathborne,  Hair 
&  Ridgeway  Co.  v.  Wiliams,  59  F.  Supp.  1,  4  (E.D.  S.C. 
1945) ;  Parkersburg  Rig  &  Reel  Co.  v.  Freed  Oil  &  Gas 
Co.,  Ill  Kans.  37,  205  P.  1020  (1922);  City  of  Garrett 
V.  Winterich,  44  Ind.  App.  322,  87  N.E.  161  (1909) ;  Carter 
Oil  Co.  V.  Jackson,  194  Okl.  621,  153  P.  (2d)  1013  (1944). 


26What  is  meant  by  the  so-called  duty  to  mitigate  damages,  said 
Chief  Justice  Cardozo,  concurring  in  McClelland  v.  Climax  Hosiery 
Mills,  252  N.W.  357,  169  N.E.  605  (1930)  mod.  253  N.Y.  534,  171 
N.E.  770,  is  merely  that,  if  a  plaintiff  neglects  to  do  what  ordinary 
and  reasonable  prudence  dictates  to  lessen  the  damages,  he  will 
not  be  heard  to  say  that  the  loss  properly  chargeable  to  his  own 
negligence  is  a  jural  consequence  of  the  wrong.  Such  consequences 
are  deemed  not  to  flow  directly  and  naturally  from  the  wrongful 
act  and  are  regarded  as  remote. 
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Appellants  first  suggest  that  Hapco  failed  to  minimize 
its  damages,  because  it  bought  fresh  fruit  in  California 
through  the  summer  of  1949  until  September  thereof  for 
use  with  Hawaiian  pineapple  in  making  fruit  cocktail,  in 
the  face  of  the  strike  of  longshoremen  in  Hawaii  and  the 
resulting  interruption  of  shipping  from  Hawaii  (Br. 
64-65). 

The  evidence  shows  that  the  purchases  of  fruit  by 
Hapco  at  its  San  Jose,  California,  plant  were  made  under 
written  contracts  which  it  had  previously  entered  into 
with  various  fruit  growers  in  California  (Tr.  958-961). 
Although  these  contracts  contained  cancellation  clauses 
which  could  be  invoked  "in  the  event  of  labor  difficulties", 
a  Hapco  official  from  the  San  Jose  plant  testified  that  if 
Hapco  had  cancelled  its  fruit  delivery  purchase  contracts 
with  its  suppliers,  it  would  practically  have  wrecked  its 
organization  for  future  years'  operations  (Tr.  961).  This 
witness  also  testified  that  as  late  as  August  31,  1949,  the 
San  Jose  plant  was  expecting  delivery  to  it  in  California 
of  the  pineapple  on  the  barge.  This  would  have  then 
been  processed  with  the  fresh  fruit  purchased  under  the 
contracts  to  make  fruit  cocktail  (Tr.  964-965).  The  record 
thus  makes  apparent  the  reasonablness  of  Hapco's  action 
in  not  Cancelling  its  fruit  contracts.  But  in  any  event,  as 
a  matter  of  law,  Hapco  was  not  bound  to  anticipate  the 
wrongs  which  appellant  unions  were  to  inflict  upon  the 
pineapple  barge  and  it  had  no  duty  to  minimize  until 
after  the  infliction  of  the  damages. 

Appellants  next  suggest  that  Hapco  was  unreason- 
able in  failing  to  purchase  non-Hawaiian  grown  pineapple 
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for  use  in  producing  fruit  cocktail,  or  that  failing  this, 
Hapco  could  have  canned  the  various  fruits  separately  or 
as  fruit  mix  and  sold  them  under  different  labels. 

Here  again,  appellants  are  asserting  that  Hapco  should 
have  anticipated  the  appellants'  subsequent  illegal  activi- 
ties against  it,  even  though  the  evidence  shows  the  reason- 
ableness of  what  Hapco  did  prior  to  the  commission  of 
appellants'  wrongs.  Hawaiian  pineapple  is  a  uniquely 
high-grade  product  for  which  equal  substitutes  were  not 
available  in  the  summer  of  1949.  It  was  not  possible  to 
substitute  Mexican,  Cuban  or  Puerto  Rican  pineapple 
for  Hawaiian  pineapple  because  the  fruit  grown  in  the 
former  countries  was  of  far  lower  quality  than  Hapco's 
standards  (Tr.  982-984).  Having  for  many  years  spent 
thousands  of  dollars  advertising  its  product,  Hapco  could 
not  be  expected  to  sacrifice  the  goodwill  of  its  customers 
throughout  the  nation  by  using  inferior  fruit  in  its  prod- 
ucts. As  for  putting  up  "fruit  mix"  or  separately  canning 
different  kinds  of  fresh  fruit,  Hapco's  evidence  was  that 
the  product  known  as  "fruit  mix"  was  unsalable  in  any 
quantity  (Tr.  988-989),  and  that  the  San  Jose  plant  was 
primarily  a  fruit  cocktail  plant  and  was  not  equipped 
with  the  facilities  and  techniques  for  separately  canning 
fruits,  such  as  peaches  and  pears  (Tr.  976,  977-978).  In 
fact  the  testimony  was  that  the  San  Jose  plant  could 
have  packed  only  a  very  small  volume  of  the  various 
fruits  separately  (Tr.  978). 

In  their  final  point  appellants  depart  from  the  ground 
assigned  by  them  in  objecting  to  instructions  of  the  Court 
as  to  minimizing  damages.    Instead  they  say  that  the 
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damages  recovered  by  Hapco  were  in  excess  of  what  the 
evidence  showed  it  was  entited  to.  Appellants'  contention 
is  that  25%  of  Hapco's  reprocessing  costs  were  incurred 
from  September  26  to  29,  inclusive,  which  costs  cannot 
be  charged  to  appellants  because  the  barge  did  not  arrive 
in  The  Dalles  until  September  26  and  therefore  Hapco's 
reprocessing  costs  incurred  on  September  26,  27,  28  and 
29  are  not  proper  items  of  damage  (Br.  66). 

Appellants'  point  is  not  well  taken.  The  pineapple 
barge  arrived  in  The  Dalles  on  September  24  (Tr.  1025, 
1033)  and  not  on  September  26  as  appellants  say  (Br. 
66).  Arrangements  had  been  made  to  commence  un- 
loading it  September  26  (Tr.  1041).  Hapco's  San  Jose 
plant,  which  had  been  processing  fresh  fruit  into  fruit 
mix  for  approximately  three  weeks  prior  to  September 
26th  to  prevent  its  spoilage,  expected  to  receive  some  of 
the  pineapple  by  September  27  or  28  and  had  planned  to 
hold  up  the  further  processing  of  fresh  fruit  into  fruit 
mix  from  September  26  until  the  pineapple  arrived  (Tr. 
936-938).  Had  the  pineapple  arrived  as  planned,  the 
processing  of  the  remaining  fresh  fruit  on  hand  into  fruit 
mix  would  not  have  been  necessary.  However,  when  the 
San  Jose  plant  learned  on  September  26  and  27  of  the 
difficulties  of  unloading  the  barge  at  The  Dalles,  it  de- 
cided that  it  would  have  to  go  ahead  and  process  the  rest 
of  the  fresh  fruit  to  keep  it  from  spoiling;  and  from  Sep- 
tember 26  until  October  6,  it  packed  138,388^  cases  of 
fruit  mix  (Tr.  937-938).  Inasmuch  as  there  was  no  mar- 
ket for  fruit  mix  (Tr.  938,  988-989,  995-996),  Hapco  was 
required  to  reprocess  all  of  the  fruit  mix  into  fruit  cock- 
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tail  after  the  eventual  receipt  of  the  pineapple  from  the 
barge  in  November  (Tr.  939,  941). 

Hapco  made  no  claim  for  the  expenses  it  incurred  in 
processing  the  fresh  fruit  into  fruit  mix  prior  to  Sep- 
tember 26.  However,  the  expenses,  which  it  incurred  in 
reprocessing  the  fruit  mix  subsequent  to  that  date  upon 
which  testimony  was  received  (Tr.  938-939,  956-958,  990- 
991),  were  claimed  by  Hapco  to  be  a  damage  to  its  busi- 
ness and  property  directly  and  proximately  resulting  from 
the  unlawful  activities  of  the  appellant  unions. 

It  was  the  burden  of  the  appellant  unions  to  prove 
that  Hapco  failed  to  reasonably  mitigate  its  damages. 
15  Am.  Jur.  770,  Damages,  Sec.  331;  Annotation,  134 
A.L.R.  242,  279  ff;  Standard  Growers  Exchange  v.  Hooks, 
22  F.  (2d)  599  (CA  5,  1927);  Lerman  v.  Fruit  Processers, 
Inc.,  191  F.  (2d)  349  (CA  D.C.  1951),  cert,  denied  342 
U.S.  877  (1951). 

The  evidence  indicates  that  they  failed  to  sustain  this 
burden.  In  the  last  analysis,  the  question  was  one  of  fact 
for  the  jury  to  determine.  15  Am.  Jur.  802,  Damages, 
Sec.  363.  The  issue  was  presented  to  them  on  a  correct 
statement  of  the  law.  The  jury's  verdict  bespeaks  their 
findings  on  this  issue.  This  appellate  Court  is  not  the 
forum  to  relitigate  this  issue  of  fact. 

The  Trial  Court,  in  commenting  upon  the  appellants' 
contention  that  the  verdict  was  too  high  because  the  jury 
gave  no  consideration  to  the  minimization  of  damages,^"' 
said: 


27In  the  Pretrial  Order,  Hapco  contended  that  it  was  entitled  to 
damages  of  $234,280.29  (Tr.  61).  The  verdict  in  favor  of  Hapco 
was  for  the  sum  of  $201,274.27  (Tr.  136). 
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"But  the  Court  would  have  upheld  a  verdict  in  a 
much  greater  sum  within  the  limits  of  the  prayer  of 
the  complaint,  if  it  had  not  been  for  an  express  dis- 
claimer by  Pineapple  during  the  trial.  The  jury  re- 
turned a  lesser  sum  probably  because  they  believed 
Pineapple  would  be  satisfied  to  accept  that  amount. 
In  view  of  the  actions  for  which  the  unions  were 
found  liable,  the  jury  unquestionably  felt  that  Pine- 
apple was  not  required  to  accept  damages  scaled 
down  for  the  benefit  of  the  unions,  the  aggressors. 
The  Court  agrees."  (Tr.  166-167) 

We  submit  that  the  Trial  Court  was  correct  in  its 
estimate  of  appellants'  argument. 


CONCLUSION 

A  review  of  the  record  in  this  case  shows  that  the 
verdict  of  the  jury  was  supported  by  clear  and  convinc- 
ing evidence  that  the  appellant  unions  violated  Section 
303  (a)  (1)  of  the  Act  and  thereby  damaged  Hapco.  No 
errors  affecting  the  rights  of  appellant  unions  were  made 
by  the  District  Court.  The  judgment  should  therefore 
be  affirmed. 

Respectfully  submitted, 

Krause  86  Evans 

GuNTHER  F.  Krause 

Dennis  Lindsay 

Gerald  H.  Robinson 
Attorneys  for  Appellee 
Hawaiian  Pineapple  Company,  Ltd. 
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Appeals  from  the  United  States  District  Court 
for  the  District  of  Oregon. 


APPELLANTS'  REPLY  BRIEF. 


In  this  reply  brief  we  shall  not  reiterate  in  any 
detail  the  argument  for  appellants.  We  shall  en- 
deavor only  to  restate  it  as  simply  as  possible,  with 
a  view  to  correcting  misconceptions  fomid  in  the  brief 
for  appellee. 


I. 

THE  PEREMPTORY  AGENCY  INSTRUCTION  REQUIRES 
A  REVERSAL  OF  THE  JUDGMENT. 

In  its  simplest  terms  our  argument  is  this :  Appel- 
lant unions,  being  associations,  cannot  act  directly 
as  can  individuals.  Liability  can  be  imposed  upon 
them  or  either  of  them  only  vicariously.  In  order 
for  vicarious  liability  to  be  imposed,  there  m.ust 
co-exist  at  least  two  factors:  (a)  conduct  by  an  agent 
or  agents  which  (b)  is  within  the  course  and  scope 
of  agency.  In  the  absence  of  either  of  these  two 
elements,  there  can  be  no  vicarious  liability.  The 
first  element  is  primary,  for  absent  the  fact  of  agency, 
there  is  neither  the  occasion  nor  the  possibility  of 
inquiring  into  the  question  of  course  and  scope  of  the 
agency.  Both  questions  were  sharply  contested  in  the 
Court  below.  The  first  as  tvell  as  the  second  was 
posed  by  the  pleadings,  and  the  pretrial  order  spe- 
cifically formulated  as  one  of  the  issues  in  the  case: 
''(12)  Was  either  Local  8  or  any  of  the  individ- 
ual defendants  named  the  authorized  representa- 
tive or  agent  of  the  International."  (TR  67.) 

The  failure  to  submit  this  issue  to  the  jury  consti- 
tutes reversible  error. 

The  fact,  which  appellee  dwells  upon  at  great 
length  (Brief  of  Appellee  [hereinafter  cited  Br.], 
pp.  15-16,  21-26),  that  the  trial  Court  submitted  the 
second  question — i.e.,  the  ''course  and  scope"  ques- 
tion— to  the  jury,  is  no  answer  to  our  argument  that 
the  first  question,  too,  should  have  gone  to  the  jury 
and  that  the  failure  to  submit  it  deprived  appellants 


of  ^' their  unquestioned  right  to  have  a  jury  trial  on 
all  contested  issues  of  fact",  as  appellee  so  aptly  puts 
it.  (Br.  p.  22.) 

That  the  existence  of  an  agency  relationship  is  a 
question  of  fact  particularly  appropriate  for  jury 
determination  in  civiP  as  well  as  criminal  cases  has 
been  determined  by  the  authorities  already  cited  (Ap- 
pellant's Opening  Brief  [hereinafter  cited  AOB], 
p.  24),  none  of  which  appellee  has  ever  considered.- 

While  appellee's  argument  that  Meehan,  Gettings, 
Bodine  and  Schmidt  were  ^'undisputably"  agents  of 
the  union  (Br.  pp.  16-21)  might  (or  might  not)  have 
been  a  persuasive  jury  argument,  it  has  no  place 
here.  The  question  here  is,  did  the  trial  Court  commit 
error  in  depriving  appellants  "of  their  unquestioned 
right"  to  a  jury  trial  on  the  ''contested  issue  of  fact" 
which  this  clearly  was. 

In  Gunning  v.  Cooley,  281  U.S.  90,  at  94  (1930), 
the  Supreme  Court  said: 

"Issues  that  depend  upon  the  credibility  of  wit- 
nesses, and  the  effect  or  weight  of  evidence,  are 
to  be  decided  by  the  jury.  And  in  determining 
the  motion  of  either  party  for  a  peremptory 
instruction,  the  court  assumes  that  the  evidence 
for  the  opposing  party  proves  all  that  it  reason- 
ably may  be  found  sufficient  to  establish,  and  that 
from  such  facts  there  should  be  drawn  in  favor 


1  Appellee's  attempted  distinction  of  United  Brotherhood,  etc.  v. 
United  States,  330  U.S.  395  (Br.  p.  21),  is  therefore  irrelevant,  even 
if  valid. 

^Other  (but  older)  cases  holding  the  same  way  are:  QuinXam,  v. 
Holhrook,  162  F.  272  (1908)  ;  Sloat-Darragh  v.  General  Coal  Co., 
276  F.  502  (1921) ;  Denton  v.  Brocksmith,  299  F.  559  (1924). 


of  the  latter  all  the  inferences  that  fairly  are 
deducible  from  them  *  *  *  Where  uncertainty 
*  *  *  arises  from  a  conflict  in  the  testimony  or 
cause,  the  facts  being  undisputed,  fair-minded 
men  will  honestly  draw  different  conclusions 
from  them,  the  question  is  not  one  of  law  but 
of  fact  to  be  settled  by  the  jury." 

This  case  was  relied  upon  in  this  circuit  in  Pacific 
Can  Co.  V.  Heives,  95  F.  2d  42  (1938),  this  Court 
squarely  holding  that  the  existence  of  an  agency 
relationship  is  a  question  of  fact  properly  to  be  sub- 
mitted to  the  jury. 

In  the  case  at  bar  the  issue  depended  in  part  upon 
the  credibility  of  witnesses  (Goldblatt,  Meehan  and 
Gettings,  at  least)  and  in  part  upon  the  weight  or 
effect  to  be  given  to  their  testimony.^  Thus,  under 
the  rule  of  the  Gunning  case,  the  Court  below  erred 
in  giving  the  peremptory  instruction  herein  assailed. 

Appellee's  references  to  ILWTJ  v.  Juneau  Spruce 
Corp.,  189  F.  2d  177  (1951),  and  United  Electrical 
etc.  V.  Oliver  Corp.,  205  F.  2d  376  (1953)  (Br.  pp.  24- 
26),  are  not  in  point. 

In  the  Juneau  Spruce  case  the  only  specification 
of  error  directed  to  the  instruction  quoted  on  page  24 
of  appellee's  brief  and  relating  to  Vern  Albright, 
*' raised  the  issue  of  whether  the  trial  Court  [the 
District  Court  for  the  Territory  of  Alaska]   was  a 


^In  Appendix  I  are  collected  a  few  examples  of  the  testimony 
which  if  believed  (credibility)  or  if  given  the  weight  or  effect 
urged  by  appellants  (also  a  jury  function)  would  indicate  the 
absence  of  an  agency  relationship  or  demonstrate  that  the  only 
relationship  was  with  the  Local  and  not  with  the  International. 


district  court  of  the  United  States"  and  whether 
therefore  the  rules  of  agency  described  in  Section  301 
of  the  Taft-Hartley  Law  or  the  common  law  rules 
of  agency  governed  {ILWTJ  v.  Juneau  Spruce  [9  Cir., 
No.  12527],  AOB  p.  18).  There  was  no  specification 
of  error  there  which,  as  here,  directly  charged  that 
an  instruction  specifying  named  individuals  as  agents 
of  the  union  deprived  it  of  the  right  to  have  ''con- 
tested issues  of  fact"  submitted  to  the  jury.  The 
Juneau  Spruce  case  therefore  is  no  authority  for  the 
point  involved  here. 

In  the  Oliver  Corporation  case  the  question  of  the 
existence  of  Hobble's  agency  as  distinguished  from 
the  question  of  its  course  and  scope  was  apparently 
undisputed.  For  there  the  evidence  showed  that  the 
very  contract,  the  alleged  breach  of  which  was  the 
basis  for  the  suit,  was  signed  by  the  International 
"by  Charles  W.  Hobbie"  (205  F.  2d  376,  at  381).  And 
the  Court  referred  to  Ilobbie  as  the  person  "who 
had  signed  the  contract  as  representative  of  the  In- 
ternational union"  {id.,  386).  Obviously  no  question 
of  fact  respecting  the  existence  of  Hobble's  agency 
(as  distinguished  from  its  course  and  scope)  could 
exist  upon  such  a  record,  and  appellants  there  took 
no  exception  to  the  Court's  charge  that  Hobble  was 
in  fact  an  agent  of  the  International  union.^  Thus, 
the  Oliver  case  raised  no  issue  comparable  to  the  one 
here  presented  and  can  be  no  authority  for  any  prop- 
osition involved  in  this  case. 


^Appellants'  brief  therein  {United  Electrical,  etc.  v.  Oliver 
Corp.  [8  Cir.,  No.  14661]),  which  we  have  examined,  reveals  this 
to  be  the  fact. 


The  question  of  agency  was  a  contested  issue  and 
there  was  some  evidence  from  which  the  jury  could 
have  found  that  at  least  one  or  more  of  the  persons 
whom  they  were  peremptorily  instructed  were  agents 
were  in  fact  not  agents.  The  peremptory  instruction 
therefore  deprived  appellants  of  the  jury  trial  to 
which  they  were  entitled  and  the  judgment  must  be 
reversed  with  directions  to  grant  a  new  trial. 


II. 

THE  INCONSISTENCY  OF  THE  VERDICT  REQXnRES 
A  REVERSAL  OF  THE  JUDGMENT. 

Appellants'  contention  is  that  the  verdict  (TR  136) 
and  the  judgment  entered  on  it  (TR  137-139)  in 
favor  of  the  110  individual  defendants  requires  a  re- 
versal of  the  judgment  entered  against  appellants. 
(TR  140-141.)  For  it  is  claimed  that  these  individuals 
acted  on  behalf  of  appellants  and  if  the  individuals 
committed  no  actionable  conduct  against  appellee, 
then,  as  a  matter  of  law,  neither  could  appellants 
(the  unions)  have  done  so. 

To  say  that  "logical  consistency  in  verdicts  is  not 
required"  (Br.  p.  26)  is  to  beg  the  issue.  The  ques- 
tion is  whether  these  judgments  can  stand  together, 
not  because  in  some  formal  sense  they  are  illogical 
(as  they  are),  but  because  the  finding  of  nonliability 
as  to  the  individual  defendants  necessitates  as  a  mat- 
ter of  law  the  reversal  of  a  contrary  finding  as  to  the 
unions. 


Here  the  case  was  tried  upon  the  theory  expressed 
in  open  Court  by  counsel  for  appellee  ''that  the 
Pineapple  Company's  damages  *  *  *  occurred  within 
twenty  minutes  of  one  day",  and  that  the  facts  re- 
specting the  injury  to  the  Pineapple  Company  ''are 
absolutely  identical"  with  the  facts  respecting  the 
claimed  injury  to  the  two  employees  of  the  Pineapple 
Company.  (TR  228.)^  That  being  so,  the  exoneration 
of  the  persons  involved  in  that  episode  requires  the 
exoneration  of  their  alleged  principals.^ 

The  cases  cited  by  appellee  (Br.  pp.  26-28)  do  not 
require  a  contrary  conclusion.  They  involve  either 
no  conflict  in  the  verdicts  (as  in  Jayne  v.  Mason- 
Dixon  Line,  124  F.  2d  317  [1941]  wherein  it  was  held 
that  a  wife  riding  with  her  husband  driver  could 
recover  damages  against  a  third  party  despite  a  ver- 
dict against  the  husband,  because  under  the  local  law 
the  contributory  negligence  which  precluded  his  re- 
covery was  not  imputed  to  her)  ;  or  legally  unrelated 
and  separate  issues  (as  in  Dunn  v.  United  States,  284 
U.S.  390  [1932],  wherein  a  criminal  indictment  con- 
tained several  counts  and  the  Court  adverted  to  the 
long  established  rule  that  each  count  stood  on  its  own 
feet,  so  to  speak,  and  pointed  out  that  separate  indict- 
ments could  in  fact  have  been  returned)  ;  or  the  ab- 
sence of  a  square  finding  in  favor  of  the  servant  (as 
in  Southeast  Greyhound  Lines  v.  McCafferty,  169  F. 


^See  AOB  pp.  3,  4,  n.  2.  The  injury  to  these  two  employees 
obviously  occurred  during  the  twenty  minute  eruption  of  violence 
on  September  28,  1949. 

^In  addition  to  the  authorities  already  cited  (AOB  pp.  29-30), 
see  Weekley  v.  Pennsylvania  E.  Co.,  104  F.Supp.  899  (1952). 
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2d  1  [1948],  wherein  a  mistnal  as  to  the  servant  was 
held  not  to  be  a  finding  as  to  his  non-liability) . 

Here  there  were  no  such  situations:  the  verdict 
and  judgment  in  favor  of  the  individual  defendants 
was  unequivocal;  the  causes  of  action  set  up  against 
all  defendants  (both  individual  and  union)  were  iden- 
tical and  the  union's  liability  was,  as  it  obviously  had 
to  be,  predicated  upon  the  doctrine  of  respondeat 
superior;  and  there  was  no  special  defense  open  to 
the  individuals  not  open  to  the  unions  which  would 
justify  the  results  reached. 

On  the  last  point  the  argument  is  made  that  the 
liability  of  the  unions  and  the  individuals  rested 
"upon  different  findings  of  fact".  (Br.  p.  29.)  But 
the  record  on  this  point  underlines  our  view  that 
on  the  facts  here  the  judgments  cannot  stand  to- 
gether. For  the  only  distinction  made  in  the  instruc- 
tions was  that  as  to  the  individuals  there  must  also 
be  a  ''conspiracy"  finding  before  a  verdict  could  be 
returned  against  them.  (TR  1436-1437.)  Thus  in  exon- 
erating the  individuals  the  juiy  must  have  found 
that  the  individuals  did  not  conspire  as  charged.  But 
if  the  individuals  did  not  conspire  neither  did  the 
unions,  for  the  unions  could  only  conspire  through 
and  by  means  of  the  individuals  as  indeed  was 
charged  by  the  Court  below.  (TR  1434.)  Since  the 
jury  exonerated  every  alleged  individual  conspirator, 
there  is  no  basis  upon  which  it  can  now  be  urged 
that  the  associations  ''conspired"  in  vacuo,  so  to 
speak,  to  commit  the  tort. 


The  suggestion  that  liability  can  be  imposed  upon 
the  unions  because  of  the  alleged  conduct  of  non- 
defendant  individuals  is  of  no  help  to  appellee.  The 
''100  other  longshoremen"  (Br.  p.  27)  referred  to 
as  participating  in  the  picketing  and  rioting  were 
nowhere  identified  in  the  record  and  liability  can 
hardly  be  imposed  upon  these  appellants  for  what 
unknown  and  unidentified  persons  may  have  done. 
Nor  is  there  a  showing  that  the  Hawaiian  picket  was 
an  agent  or  employee  of  either  of  these  two  appel- 
lants, and  the  suggestion  that  liability  may  have  been 
predicated  upon  his  conduct  is  not  consistent  with 
the  instruction  given  on  the  subject.  (TR  1431.)  If, 
in  fact,  liability  was  predicated  upon  the  Hawaiian 
picket's  activities,  the  verdict  and  judgment  against 
the  unions  has  to  be  reversed  and  set  aside  as  being 
unsupported  by  substantial  evidence."^ 

Nor  for  the  reasons  heretofore  stated^  can  liability 
be  imposed  on  these  appellants  for  the  alleged  con- 
duct of  the  nondefendants  Gettings,  Schmidt,  Bodine 
and  Goldblatt.  Certainly  a  verdict  and  judgment 
predicated,  for  example,  on  the  alleged  activities  of 
Goldblatt  or  Bodine,  has  to  be  reversed  because  of 
lack  of  substantial  supporting  evidence. 

In  sum,  appellee  engages  in  a  series  of  ingenious 
arguments  to  obscure    (1)    the  fact  that  there  was 


"Incidentally,  our  Specification  of  Error  No.  5  (AOB  p.  17) 
is  broad  enough  to  embrace  this  and  other  points  we  make  despite 
appellee's  apparent  misconception  that  those  points  are  not  prop- 
erly before  this  Court  (Br.  p.  66). 

^Supra,  pages  3-5. 
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submitted  to  the  jury  the  issue  of  whether  named 
individual  defendants  had  committed  the  tort  against 
appellee  and  if  so,  whether  appellant  unions  were 
responsible  under  the  doctrine  of  respondeat  superior, 
and  (2)  the  fact  that  the  finding  exonerating  the 
individual  defendants  requires  as  a  matter  of  law 
the  reversal  of  the  judgment  against  these  appellants. 


III. 


THE  ERRONEOUS  INSTRUCTIONS  ON  THE  TAFT-HARTLEY  LAW 
VIOLATION  REQUIRE  A  REVERSAL  OF  THE  JUDGMENT. 

There  seems  to  be  no  quarrel  with  appellants' 
assertion  (AOB  pp.  36-39)  that  in  order  for  there 
to  be  a  cause  of  action  under  Section  303(a)  of  the 
statute,  there  must  be  present  at  least  a  primary 
employer,  a  trade  union,  and  a  secondary  employer. 
It  is  the  economic  relationship  between  these  three 
and  the  application  of  economic  pressures  at  specific 
points  in  that  relationship  that  determine  whether 
or  not  the  statute  has  been  violated.  Only  if,  in  a 
dispute  with  Employer  I,  the  union  puts  pressure 
on  Employer  II  for  the  prohibited  objective  does 
the  statute  come  into  play.  Thus  the  rationale  of  the 
statute  is  to  prevent  direct  economic  injury  to  an 
employer  totally  disinterested  in  the  conflict. 

As  appellants  have  heretofore  pointed  out  (AOB 
pp.  37-38),  even  admittedly  simple,  direct,  primary 
activity  has  secondary  effects  and  if  the  statute  is 
read  literally  it  outlaws  even  primary,  peaceful  pick- 
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eting.  In  order  to  avoid  this  result,  which  is  at  vari- 
ance with  both  the  legislative  intent  (AOB  p.  39)  and 
the  Constitution  (cf.  Thornhill  v.  Alabama,  310  U.S. 
88  [1940],  and  Carlson  v,  California,  310  U.S.  106 
[1940]),  the  Courts  have  required  clear  proof  of 
secondary  activity  and  have  refused  to  find  violations 
of  the  statute  where  there  was  only  primary  activity 
(cf.  NLRB  V.  International  Rice  Milling  Co.,  341 
U.S.  665;  Douds  v.  Sheet  Metal  Worker's  Union,  101 
F.  Supp.  273),  or  where  the  two  employers  were  so 
closely  connected  economically  as  to  render  inappli- 
cable the  rationale  of  the  statute  (Douds  v.  Metro- 
politan Federation  etc.,  75  F.  Supp.  672). 

Here  appellants  established  that  there  was  primary, 
not  secondary,  activity  at  The  Dalles  and  that  such 
activity  was  legitimately  directed  at  the  employers 
of  longshore  labor  there  (either  the  Port  of  The 
Dalles  or  appellee).  (AOB  pp.  43-45.)^ 


^Appellee's  suggestion  (Br.  p.  34)  that  appellants  have  made  a 
novel  assertion  without  record  citations  to  support  this  claim  can 
only  mean  that  appellee  has  overlooked  the  transcript  references 
cited  at  AOB  p.  45.  The  record  referred  to  reads: 

"Q.  All  right.  Now,  what  did  you  ask  the  Port  of  The 
Dalles  to  do?  Did  you  ask  them  to  hire  Portland  longshore- 
men up  there,  92  miles  away  from  there,  or  did  you  say  that 
you  wanted  to  represent  their  employes  ?  Which  was  it  ? 

A.  We  wanted  to  work  according  to  the  longshore  agree- 
ment. Now,  if  they  had  recognized  and  agreed  to  work  ac- 
cording to  the  longshore  agreement,  then  we  could  have  sat 
down  and  worked  out  these  other  matters,  Mr.  Krause,  such 
as  how  we  was  going  to  hire  people,  and  so  forth.  But  the 
people  absolutely  refused  to  have  anything  to  do  with  us  in 
the  way  of  reaching  an  agreement  of  any  kind. 

Q.  You  wanted  to  have  a  contract  with  the  Port  of  The 
Dalles  between  the  Port  of  The  Dalles  and  Local  8;  is  that 
right? 

A.     And  the  Pineapple  people  who  were  doing  the  work. 
Q.    Do  you  have  contracts  with  the  people  that  do  long- 
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Here,  also,  appellants  sought  to  establish,  but  were 
prevented  by  rulings  below  from  establishing,  that 
the  economic  relationship  between  appellee  and  the 
Hawaiian  stevedoring  companies  was  so  close  as  to 
render  the  statute  inapplicable  to  the  case  at  bar. 
(AOB  pp.  50-54.)^°  The  failure  to  submit  appellants' 
theory  of  the  case  on  these  points  to  the  jury  is  such 
error  as  to  warrant  a  new  trial. 

The  instructions  submitted  on  the  applicable  law 
were  also  erroneous.  If  the  primary  employers  were 
the  Hawaiian  stevedoring  companies  and  appellee 
was  the  secondary  employer,  then  there  was  no  occa- 
sion for  instructions  respecting  the  activities  of  ap- 
pellants vis-a-vis  the  crane  company,  the  trucking 
companies,  etc.  Clearly  such  instructions  could  have 
given  the  jury  no  conception  as  to  which  if  any  of 
the  multitude  of  employers  here  involved  were  pri- 

shore  work,  or  do  you  have  contracts  with  the  people  that  run 
the  ships? 

A.     We  have  both,  I  would  say. 

Q.  Well,  you  have  contracts  with  the  people  that  run  the 
ships  when  they  also  have  their  own  stevedores.  Otherwise 
your  contract  runs  to  the  stevedores,  doesn't  it? 

A.  Well,  in  some  instances  on  that  one,  Mr.  Krause,  there 
are  some  steamship  lines  who  in  some  ports  on  the  Pacific  Coast 
do  their  own  stevedore  work.  In  other  ports  it  is  sublet  to 
contractors.  And  the  master  agreements — the  people  that  own 
the  ships  are  parties  to  the  agreement  as  well  as  the  people 
who  do  the  work,  the  contracting  stevedores.  They  are  both 
parties  to  the  agreement.  *  *  *"  (TR  1285-1286.) 

10"  Through  a  complex  system  of  interlocking  directorates  the 
Big  Five  is  able  to  exert  sufficient  influence  to  control  most  of  the 
Territory's  economy.  Their  sphere  of  domination  extends  not  only 
to  the  two  basic  island  industries,  sugar  and  pineapple,  but  encom- 
passes such  diverse  fields  as  shipping,  banks,  and  trust  companies, 
wholesale  and  retail  food  and  mercantile  stores,  press  and  radio, 
lumber  and  building  materials,  public  utilities  and  tourist  trade, 
among  others."  Comment:  Alaska  and  Hawaii:  From  Territoriality 
to  Statehood,  38  Calif.  L.R.  273,  274,  n.  2  (1950). 
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mary  and  which  secondary;  and  the  jury  could  not 
have  had  a  conception  from  the  instructions  given 
of  the  standards  required  to  justify  imposition  of 
liability  on  appellants. 

Furthermore,  the  key  instructions  (TR  1424-1426) 
gave  the  jury  two  utterly  inconsistent  approaches  to 
the  problem.  On  the  one  hand,  the  jury  was  charged 
in  effect  that  the  crane  company,  the  trucking  com- 
panies, and  others,  were  primary  employers,  and  ap- 
pellee secondary ;  and  a  moment  later  it  was  charged 
in  effect  that  appellee  was  the  primary  employer 
and  the  other  named  employers  were  the  secondary 
ones.  Such  an  equivocal  direction  to  the  jury  on  a 
basic  issue  requires  a  reversal  of  the  judgment.  (Bol- 
lenhach  v.  United  States,  326  U.S.  607  [1946].) 

Appellee's  suggestion  that  the  contentions  pressed 
by  appellants  (AOB  pp.  54-61)  were  not  presented 
below  (Br.  p.  54)  ignores  the  record.  Specific  objec- 
tions were  made  to  the  trial  Court  so  that  it  had 
ample  opportunity  to  correct  its  error. ^^ 

Certainly  the  instruction  that  the  Union  Pacific 
Railroad  Company  was  a  person  within  the  meaning 
of  Section  303(a)  was  clear  error.  The  National 
Labor  Relations  Board  has  just  recently  refused  to 
follow  the  Seventh  Circuit's  decision  in  International 
Rice  Milling  Co.  v.  NLRB,  183  F.  2d  21  (1950), 
reversed  341  U.S.  665  [1951]  (Br.  pp.  57-58,  n.  23), 
and  has  reaffirmed  its  earlier  conclusions  {Interna- 
tional Brotherhood  of  Teamsters,  84  NLRB  360;  In- 


1^ Quoted   in    Appendix    II    are    excerpts   from    the   transcript 
wherein  the  points  mentioned  were  specifically  raised. 
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ternational  Brotherhood  of  Electrical  Workers,  87 
NLRB  99,  and  International  Brotherhood  of  Electrical 
Workers,  89  NLRB  221)  that  the  statute  is  not  ap- 
plicable to  either  governmental  agencies  or  railroad 
corporations  (International  Brotherhood  of  Elec- 
trical Workers,  104  NLRB  No.  147,  CCH  Labor  Law 
Repts.,  §12501,  May  27,  1953).  The  Board's  reason- 
ing (International  Brotherhood  of  Electrical  Workers, 
89  NLRB  221,  222-225)  is  obviously  sound  (cf.  United 
States  V.  United  Mine  Workers  of  America,  330 
U.S.  258)  and  should  not  be  departed  from  here. 

In  any  event,  as  appellants  have  already  pointed 
out  (AOB  pp.  56-57,  60-61),  business  between  appel- 
lee and  the  various  employers  named  was  not  inter- 
fered with  by  reason  of  any  activity  of  appellants, 
but  because  those  employers  for  business  reasons  of 
their  own  did  not  desire  either  to  commence  or  to 
continue  such  relationships.^^ 

The  suggestion  that  a  violation  of  the  Act  may  be 
found  because  of  appellee's  inability  to  deliver  to  its 
California  customers  (Br.  p.  60)  is  not  only  novel 
in  the  sense  that  it  was  not  urged  below  but  is  star- 
tling in  its  implication.  Any  union  activity  (simple, 
direct,  peaceful  picketing)  may  well  result  in  inabil- 


i2The  railroad  and  trucking  companies  had  insufficient  equip- 
ment and  did  not  wish  to  engage  in  a  one-way  haul  (Union  Pacific 
[TR  1034-1035]  ;  Consolidated  Freightways  [TR  1007,  1034-1035, 
1163]  ;  Nevada  Fast  Freight  Trucking  Co.  [TR  1034-1035,  1163]  ; 
Portland  Pendleton  Fast  Freight  [TR  586-587]).  With  respect  to 
the  crane  company,  the  evidence  shows  that  there  could  have  been 
no  cessation  of  business  since  none  could  have  taken  place  after 
September  27,  1949,  the  day  before  the  riot,  by  virtue  of  the  pur- 
chase of  the  crane  by  appellee  on  that  day.  Furthermore,  the  crane 
company's  employee  refused  to  cross  the  picket  line  at  The  Dalles 
because  of  a  rule  of  his  union.  (TR  882.) 
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ity  on  the  part  of  an  employer  to  make  deliveries.  To 
our  knowledge  it  has  never  before  been  suggested  that 
that  fact  alone  will  transform  such  protected  activity 
into  a  secondary  boycott  violative  of  the  statute.  The 
fact  that  appellee  makes  such  a  suggestion  demon- 
strates the  validity  of  the  carefully  documented  argu- 
ment we  made  (AOB  pp.  36-43)  in  support  of  the 
contention  that  it  is  very  important  in  a  case  like 
this  to  determine  who  was  the  primary  employer 
and  who  was  the  secondary  employer  and  to  instruct 
the  jury  correctly  on  these  issues.  The  failure  of  the 
Court  below  to  make  explicit  the  appropriate  distinc- 
tions in  the  instructions  given  to  the  jury  was  erro- 
neous and  requires  a  reversal  of  the  judgment. 


ly. 


THE  FAILURE  TO  MINIMIZE  DAMAGES  REQUIRES 
A  REVERSAL  OF  THE  JUDGMENT. 

Appellee's  view  that  our  only  objection  on  this 
score  is  to  the  inadequacy  of  the  Court's  instruction 
(Br.  pp.  62-63)  is  not  well  taken.  Although  we  are 
of  the  view  that  the  instruction  was  inadequate  (TR 
1457;  AOB  pp.  13-14),  we  have  also  urged  that  the 
verdict  is  contrary  to  the  law  and  the  clear  weight 
of  the  evidence  and  that  it  is  excessive  (Specifications 
of  Error  Nos.  5  and  6,  AOB  p.  17). 

Apparently  appellee  does  not  quarrel  with  the  cases 
we  have  cited  (AOB  p.  63)  w^hich  demonstrate  that 
appellee  had  the  duty  to  take  steps  to  minimize  its 
damages.    Nor  apparently  does  it  quarrel  with  our 
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argument  that  it  obviously  did  nothing — ^not  one 
thing— to  achieve  that  result.  Instead  it  suggests  (Br. 
pp.  65-66)  that  its  failure  even  to  try  to  hold  down 
its  damages  was  not  unreasonable.  But  the  record 
will  not  bear  this  out. 

We  have  already  quoted  (AOB  p.  64)  the  unquali- 
fied admission  of  one  of  appellee's  own  officers  that 
appellee  could  have  cancelled  contracts  representing 
$142,000^'^  worth  of  fruit  in  ample  time  but  it  simply 
''didn't  choose  to  do  it."  (TR  968.)  For  a  business 
man  to  gamble  $142,000  on  the  outcome  of  a  lawsuit 
is,  we  submit,  neither  reasonable  nor  prudent. 

Secondly,  the  record  shows  that  non-Hawaiian  pine- 
apple was  available  and  not  used.  The  argument  that 
such  fruit  is  so  inferior  that  appellee  ''could  not  be 
expected  to  sacrifice  the  good  will  of  its  customers 
throughout  the  nation"  (Br.  p.  66)  by  using  it,  is 
hardly  consistent  with  the  testimony  of  its  own  "fac- 
tory manager  in  charge  of  production"  (TR  1288) 
that  other  nationally  known  concerns  have  and  use 
non-Hawaiian  pineapple. ^"^ 

Thirdly,  alternative  and  less  wasteful  uses  for  the 
fruit  on  hand  were  available  but  ignored.  The  sug- 
gestions that  the  San  Jose  plant  had  neither  the  tech- 
niques nor  the  facilities  for  canning  fruits  separately 
or  as  fruit  mix  or  that  such  items  were  not  saleable 
(Br.  p.  66)  are  directly  contrary  to  the  testimony  of 
responsible  officials  of  appellee. 


^^It  will  be  remembered  that  the  total  verdict  was  for  slightly 
over  $200,000. 

i^"Calpak  has  the  Philippine  source;  Libby  McNeil  has  a  Mexi- 
can source."  (TR  1290.) 
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^'Q.    Mr.  Woodworth,  you  are  Vice-President 

in  charge  of  marketing  and  sales  of  the  Hawaiian 

Pineapple  Company? 

A.     That  is  correct. 
*  *  * 

Q.     Now,  Barron-Gray,  as  you  have  indicated, 

they  just  process  pineapple  or  fruit? 

A.    Fruits. 
******* 

Q.  Then  if  you  process,  in  the  years  that  you 
have  processed  pears,  you  have  canned  them  and 
sold  them;  is  that  right? 

A.    Yes. 

Q.  And  in  the  years  that  you  have  processed 
apricots  you  have  canned  them  and  sold  them? 

A.     Yes.    We  tried  hard  to  sell  them. 

Q.  In  the  years  you  have  canned  peaches  you 
have  sold  them,  and  in  the  years  you  have  canned 
apricots  you  have  sold  them,  or  pears,  or  maybe 
cherries,  or  whatever  it  is  they  put  up  in  cans, 
you  always  sell  them;  isn't  that  correct? 

A.  It  is  the  responsibility  of  our  division  to 
sell  them. 

Q.    And  you  do  sell  them,  don't  you? 

A.  We  sell  them;  that  is  right.  If  tue  don't 
sell  them  that  year^  we  ivill  the  next. 

Q.  In  other  words,  ivhat  you  process  down 
there  you  sell;  that  is  true,  isn't  it? 

A.    Surely."  (TR  1154-1155.) 


''Q.  Now,  would  I  be  correct  in  stating  that 
the  John  Smith  Company,  which  deals  in  fresh 
fruits,  and  wants  a  thousand  cases  of  peaches  or 
pears,  or  anything  that  you  pack,  they  go  to  you 
and  they  say,  'I  want  to  buy  a  thousand  cases  of 
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peaches  and  I  want  you  to  put  my  label  on  them,' 
then  you  pack  them  and  you  put  them  in  car- 
tons with  his  name  on  them  and  you  ship  them 
to  him;  is  that  right ?^' 

A.     That  is  right. 

Q.    Does  it  apply  to  Fruit  Cocktail? 

A.     To  some  extent. 

Q.     To  a  minor  extent;  is  that  right? 

A.     No,  /  wouldn't  say  minor. 

Q.  Oh.  Well  then,  whether  it  is  minor  or 
major,  does  it  apply  to  Fruit  Salad,  also? 

A.     I  believe  it  does. 

Q.    Peaches? 

A.    I  believe  it  does. 

Q.     Pears? 

A.    Yes. 

Q.     Prunes  ? 

A.    Yes. 
*  4t  «  «  «  «  « 

Q.     So  you  pack  apricots,  too? 

A.    We  do. 

Q.     Now,  in  what  sized  cans  are  peaches,  pears 

and  apricots  usually  packed? 

A.     All  the  different  sizes  of  cans. 
******* 

Q.  Then,  as  I  understand  it,  when  I  go  into 
a  grocery  store  to  buy  some  peaches,  pears,  or  all 
of  this  stuff,  it  might  be  under  the  name  of  S  &  W 
or  it  might  be  under  the  name  of  Del  Monte,  or 
it  might  be  under  a  hundred  different  names,  but 
it  could  have  come  out  of  your  plant;  is  that 
right? 

A.    That  is  right."    (TR  970-971.) 


'^The  witness  was  the  assistant  treasurer  of  appellee.  (TR  934.) 
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Clearly  this  evidence,  coming  as  it  does  from  ap- 
pellee's own  responsible  officers,  demonstrates  that  the 
damages  not  only  could  have  been  mitigated  but  that 
it  was  utterly  unreasonable  for  appellee  to  choose  not 
to  do  so  but  blithely  to  go  ahead  and  let  them  mount 
up. 

'^  [Appellee's]  conduct  in  dealing  with  these  ship- 
ments and  making  claims  for  loss  *  *  *  was  obvi- 
ously strategic,  and  stemmed  from  the  defend- 
ant's refusal  to  accede  to  [its]  demand  that  [the 
pineapple  be  unloaded  under  non-union  conditions 
at  The  Dalles]  as  well  as  from  [its]  interest  in 
enhancing  [its]  alleged  damages  for  the  purposes 
of  this  law  suit."  (American  Can  Co.  v.  Russell- 
ville  Canning  Co.,  191  Fed.  2d  38,  55  [1951].) 

While  we  were  in  error  in  stating  that  the  barge 
arrived  at  The  Dalles  on  September  26  (AOB,  p.  66), 
the  error  is  of  no  consequence  to  the  point  made.  The 
barge  having  arrived  at  The  Dalles  ''on  the  evening 
of  September  24,  Saturday,  at  about  8:30  or  9  o'clock" 
(TR  1025),  it  could  not  reasonably  be  expected  that 
unloading  operations  would  commence  that  moment. 
Actually,  no  unloading  operations  were  set  up  for 
Saturday  or  Sunday  and  no  unloading  operations  were 
possible  for  the  next  several  days,  not  because  of  any 
activity  of  appellants  but  because  of  the  impossibility 
of  appellee's  obtaining  transportation  for  reasons  quite 
unconnected  with  those  here  involved. 

''Mr.  Krause.  Q.  What  did  you  do  regarding 
obtaining  someone  to  transport  the  cargo ;  that  is, 
before  the  barge  arrived  at  The  Dalles'? 


20 

A.    We  contacted  the  large  trucking  companies 

and  the  railroads. 
******* 

Mr.  Kraiise.     Q.     After  the  barge  arrived  at 
The  Dalles,  what  was  their  attitude  toward  han- 
dling the  cargo  ? 
»«***** 

The  Witness.  They  stated  that  they  had  insuf- 
ficient equipment  available,  and  they  objected  on 
the  ground  that  it  was  a  one-way  haul,  among 
other  reasons."    (TR  1034.) 

Appellee's  own  trucks  did  not  arrive  in  California 
until  midday  on  the  28th  (TR  1038).  Thus  even 
without  any  interference  by  appellants,  the  cargo 
could  not  have  arrived  at  the  San  Jose  plant  much 
before  the  first  of  October. 

And  yet,  as  we  have  pointed  out,  of  the  approxi- 
mately 138,000  cases  of  fruit  mix  packed  and  proc- 
essed (and  it  is  this  item  which  makes  up  the  over- 
whelming bulk  of  appellee's  claimed  damages),  over 
half  of  them  were  packed  before  October  Ist.^® 

Clearly,  therefore,  the  award  of  the  maximum 
damages  prayed  for,  representing  as  it  does  a  failure 
to  take  into  consideration  the  duty  of  appellee  to 
minimize  damages,  and  a  further  failure  to  eliminate 
from  the  computation  that  portion  of  the  loss  which 
was  not  and  could  not  have  been  the  proximate  result 


i«On  September  27,  14,064  cases  were  packed  (TR  996)  ;  on  the 
28th,  16,511;  on  the  29th,  17,4601/0;  on  the  30th,  16,718;  and  on 
the  first  of  October,  17,000.  (TR  957.)  This  makes  a  grand  total  of 
over  80,000  cases  on  these  four  or  five  days  when  in  all  likelihood 
there  would  have  been  no  pineapple  at  the  plant  irrespective  of 
any  conduct  on  the  part  of  appellants. 
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of  appellants'  conduct,  cannot  stand  and  the  judg- 
ment must  either  be  reversed  or  this  Court  must  by 
its  remittitur  reduce  the  amount  of  damages. 

The  trial  Court's  observation  that  "the  jury  un- 
questionably felt  that  Pineapple  was  not  required  to 
accept  damages  scaled  down  for  the  benefit  of  the 
unions,  the  aggressors"  (TR  167),  implicitly  recog- 
nizes that  the  jury's  assessment  of  damages  was 
based  not  upon  the  evidence  and  the  instructions,  but 
upon  bias  and  prejudice.  For  whether  the  jury  (or 
the  Court  below)  regarded  the  unions  as  ''aggressors" 
is  irrelevant  to  the  issue  and  does  not  change  the 
applicable  rules  of  law.  Every  tort-feasor  or  contract 
breacher  is  an  "aggressor"  in  the  legal  sense.  Yet 
this  does  not  deprive  a  litigant  of  the  protection  of 
rules  of  law  which  require  that  an  injured  party  take 
reasonable  steps  to  minimize  its  damages  and  which 
further  provide  that  the  only  damages  recoverable 
are  those  directly  resulting  from  the  unlawful  con- 
duct. To  brand  appellants  as  "aggressors"  is  no 
answer  to  the  legal  questions  posed  by  the  record 
here. 
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CONCLUSION. 

For  the  foregoing  reasons,  and  each  one  of  them, 
the  judgment  below  against  these  appellants  must  be 
reversed. 

Dated,  San  Francisco,  California, 
November  25, 1953. 

Respectfully  submitted, 

Gladstein,  Andersen  &  Leonard, 
By  Norman  Leonard, 
Attorneys  for  Appellants,  International 
Longshoremen' s  <&  Warehousemen's 
Union  (CIO),  and  InternationM 
Longshoremen' s  &  Warehousemen's 
Union,  Local  8. 


(Appendices  I  and  II  Follow.) 
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Appendix  I 

Re  MEEHAN: 

''It  should  be  clear,  however,  in  order  to  avoid  any 
confusion  in  your  area,  that  you  are  not  empowered 
to  direct  or  apply  a  policy  on  your  own,  but  can 
do  so  only  when  specifically  instructed  by  the  Inter- 
national officers,  and  only  at  such  times  are  you 
empowered  to  act  in  behalf  of  the  International 
union."  (TR  1217.) 

"A.  *  *  *  But  I  wasn't  an  officer.  Only  elected 
officials  are  officers  in  our  union.  I  couldn't  commit 
the  International  to  anything. 

Q.    You  what? 

A.  I  couldn't  commit  the  International  to  any- 
thing. 

Q.     To  anything? 

A.  That  is  right.  I  was  restricted  to  whatever  was 
required  by  the  locals  concerned. 

Q.  Then  when  you  go  into  a  local  situation,  and 
when  you  are  so  representing  them,  do  you  represent 
the  local,  or  do  you  represent  the  International? 

A.     I  represent  the  local. 

Q.  You  say  you  are  without  authority  to  commit 
the  International  to  anything? 

A.  I  have  no  authority  to  commit  the  Interna- 
tional, no."  (TR  1337.) 

"Q.  All  right.  By  the  way,  Mr.  Meehan,  who  had 
instructed  you  to  contact  these  other  union  officials? 
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Q.  I  said  union  officials,  you  understood ;  not  Port 
officials. 

A.  Oh,  Bob  Baker  [President  of  Local  8]  asked 
me  to 

Q.  Oh,  Bob  Baker  told  you  to  contact  the  union 
officials  ? 

A.  Any  unions  that  I  could  contact."  (TR  1371- 
1372.) 


Re  SCHMIDT: 

''Q.     Isn't  that  the  Mr.  Schmidt  who  is  also  one 
of  the  officers  of  the  ILWU? 
A.    No.   He  is  no  officer  of  the  ILWU. 

Q.  You  say  that  he  is  not  an  officer  of  the  Inter- 
national ? 

A.  He  was  never  an  officer  of  the  International 
Union.   He  was  president  of  Local  10. 

Q.    He  was  president  of  Local  10? 

A.    Yes,  sir."  (TR  704.) 


Re  BODINE : 

*'Q.  To  San  Francisco,  to  Mr.  Bodine  or  to  Mr. 
Thomas  ? 

A.    Yes. 

Q.  Those  are  both  officials  of  the  ILWU,  are  they 
not? 

A.  No.  They  are  w^hat  are  known  as  coast  commit- 
teemen.   They  are  officials  of  the  Longshoremen  Di- 
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vision.  They  are  not  officials  of  the  International. 
They  are  elected  by  the  longshoremen  to  represent 
them  in  negotiations  and  in  the  implementation  of 
the  longshore  contract."  (TR  717.) 

With  respect  to  Bodine,  this  is  the  only  evidence  in 
the  record  and  therefore  any  finding  that  Bodine  was 
engaged  in  the  course  and  scope  of  his  '^ agency"  was 
clearly  contrary  to  the  weight  of  the  evidence.  Speci- 
fication of  Error  No.  5  (AOB  p.  19)  is  sufficiently 
broad  to  cover  this  point. 


IV 

Appendix  II 

*'With  respect  to  our  Proposed  Instructions  Nos.  40 
and  41 — and  this  also  goes  to  certain  instructions 
that  your  Honor  gave — your  Honor  failed  to  give  40 
and  41  and  gave  some  others  which  were  contrary,  and 
we  take  exception  to  the  failure  to  give  40  and  41  and 
to  the  ones  that  your  Honor  gave  to  the  contrary  on 
the  ground  that  the  instructions  we  proposed  correctly 
state  the  elements  of  an  offense  of  violation  of  Sec- 
tion 303  of  the  Taft-Hartley  Act,  and  that  section  re- 
quires the  inducing  of  employes  of  other  employers, 
and  the  jury  should  have  been  so  instructed ;  and  that 
the  Hawaiian  Pineapple  Company  should  not  have 
been  included  in  the  instruction  as  an  employer;  that 
the  thrust  of  the  act  was  to  meet  inducing  employes  of 
other  employers  to  cease  doing  business  with  the  pri- 
mary employer,  and  it  did  not  go  to  inducing  em- 
ployes of  the  primary  employer,  in  this  case  the  Ha- 
waiian Pineapple  Company."    (TR  1454-1455.) 


*'We  take  exception  to  your  Honor's  instruction  that 
the  defendant  unions  could  be  liable  for  inducing  or 
encouraging,  within  the  meaning  of  the  statute,  even 
though  there  was  no  concerted  quitting. 

The  Court.     No  what? 

Mr.  Leonard.  Even  though  there  was  no  concerted 
quitting  of  employment  by  the  employes  themselves. 
Your  Honor  will  recall  that  you  so  instructed.    We 


think  the  real  thrust  of  the  statute  was  to  prevent 
the  interruption  of  interstate  commerce,  and  Con- 
gress did  not  intend  to  penalize  unions  that  engaged 
in  futile  acts;  that  if  the  encouragement  or  induce- 
ment resulted  in  nothing  there  was  no  violation  of  the 
statute. 

Similarly,  your  Honor  instructed  the  jury  that  it 
was  immaterial  whether  or  not  a  person  actually 
ceased  doing  business.  That  is  on  the  second  phase  of 
the  statute.  Now,  we  think  that  what  Congress  was 
aiming  at  was  an  interruption  of  commerce,  and  if 
the  activities  complained  of  did  not  result  in  an  inter- 
ruption of  commerce  there  is  no  violation  of  the 
statute. 

The  Court.  You  are  not  intimating  that  this  did 
not  result  in  an  interruption? 

Mr.  Leonard.  I  appreciate  that,  if  your  Honor 
please,  but  the  fact  is  you  did  instruct  the  jury — I 
think  I  have  correctly  summarized  your  Honor's  in- 
struction, and  we  respectfully  think  that  it  does  not 
correctly  state  the  provision  of  the  statute,  so  we  do 
take  an  exception. 

I  believe  your  Honor  instructed  the  jury,  as  I 
took  notes  during  the  course  of  your  Honor's  in- 
structions, that  it  would  be  a  violation  of  the  statute 
if  any  of  the  defendants  told  the  truck  drivers  of 
Hawaiian  Pineapple  Company  that  the  Port  of  The 
Dalles  was  threatening  local  working  conditions.  We 
take  exception  to  that  instruction  on  the  ground  that 
it  does  not  properly  state  the  law  as  provided  for  in 
the  Taft-Hartley  Act. 


VI 

The  Court.  I  didn't  quite  understand  that,  Mr. 
Leonard. 

Mr.  Leonard.  That  was  an  instruction  that  your 
Honor  gave  from  the  bench.  It  is  a  little  difficult  to 
follow  them,  but,  as  I  understood  the  instructions, 
when  your  Honor  was  discussing  the  elements  of  the 
Taft-Hartley  Act,  your  Honor  stated — I  may  be  in 
error,  but  this  is  the  way  I  took  it  down  as  your 
Honor  went  along — that  it  would  constitute  a  violation 
of  the  statute  if  any  of  the  defendants — and  I  sup- 
pose this  had  particular  reference  to  the  three  men' 
who  went  out  to  the  city  limits  and  talked  to  the  truck 
drivers — sought  to  induce  them  not  to  come  down  to 
the  Port  of  The  Dalles,  and  told  the  truck  drivers  of 
the  Hawaiian  Pineapple  Company  that  the  Port  of 
The  Dalles  was  threatening  the  working  conditions 
of  the  local  people  and  therefore  sought  to  induce 
them  not  to  go  in.  I  believe  your  Honor  so  instructed 
the  jury,  and  if  I  am  correct  in  that  I  think  that  was 
an  incorrect  statement  of  the  law,  because  I  think  they 
had  a  right  under  Section  8(c),  and  generally,  to  go 
out  and  tell  those  truck  drivers  that  in  their  opinion 
the  Port  of  The  Dalles  was  threatening  their  work- 
ing conditions  and  to  ask  them,  therefore,  not  to  go 
into  the  Port  of  The  Dalles  but  to  support  them  in 
their  efforts  to  maintain  working  conditions.  Now  I 
may  be  in  error.  Perhaps  your  Honor  did  not  give 
that. 

The  Court.  That  is  not  quite  what  I  said.  I  said 
that  if  it  was  an  encouragement  and  inducement  to 
take  concerted  action  in  the  course  of  their  employ- 
ment and  one  of  the  objects  was  to  force  one  person 


Vll 


to  cease  dealing  with  another  person,  that  then  this 
was  an  encouragement,  and  it  didn't  make  any  differ- 
ence what  they  told  them. 

Mr.  Leonard.  As  I  said,  your  Honor,  I  might 
be  in  error  because  of  the  circumstances  under  which 
it  is  necessary  to  jot  these  notes  down,  but  I  take 
these  exceptions  under  the  rules 

The  Court.     I  imderstand,  Mr.  Leonard. 

Mr.  Leonard.  If  I  am  in  error,  I  am  in  error,  but 
if  I  am  not  I  have  got  my  exception  on  the  record. 

The  Court.  You  have  your  exception."  (TR  1457- 
1460.) 


^'Mr.  Leonard.  Very  well.  Then,  if  your  Honor 
please,  we  take  exception  to  that  instruction  in  which 
you  told  the  jury  that  there  could  be  inducement  or 
encouragement  by  talking  to  representatives  of  other 
unions  or  by  talking  to  other  employers,  or  by  bring- 
ing pressure  upon  employes  of  other  employers.  I 
think  here  we  simply  disagree — and  I  say  it  respect- 
fully, your  Honor, — as  to  what  constitutes  a  cause  of 
action  under  the  statute.  When  Congress  spoke  of 
persuading  employes  of  other  employers  it  is  our  view 
that  they  were  talking  about  persuasion  directed  to 
employes  whom  the  union  was  seeking  to  cause  to  quit 
work,  and  not  by  a  wholly  indirect  course  of  conduct, 
so  we  think  that  there  must  be  direct  persuasion 
rather  than  indirect  persuasion,  and  we  take  exception 
to  your  Honor's  instructions  on  that  ground. 

Now,  we  also  take  exception  to  the  instruction  which 
your  Honor  gave  to  the  jury  that  the  mere  presence 
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of  the  Hawaiian  picket  in  The  Dalles  did  not  justify 
the  conduct  of  either  the  International  or  Local  8 
and  it  might  be  considered  in  determining  the  object 
of  the  conduct  of  the  International  and  Local  8. 

The  Court.     I  said  if  they  had  any  connection. 

Mr.  Leonard.  Yes,  considered  in  connection  with 
it.  We  think 

The  Court.  I  said  if  they  had  any  connection  with 
his  presence  that  then  they  might  consider  that. 

Mr.  Leonard.  I  am  not  sure  that  your  Honor  made 
that  statement.  If  your  Honor  did  so  state,  I  didn't 
catch  it  as  I  was  taking  my  notes. 

We  have  already  covered  this  in  our  exceptions  to 
your  Honor's  failure  to  give  our  instructions,  but 
your  Honor  did  specifically  say  to  the  jury  that  there 
was  no  evidence  here  that  there  was  a  primary  strike. 
We  think  there  is  some  evidence  from  which  the  jury 
could  reasonably  make  such  an  inference,  so  we  take 
exception  to  that  instruction."  (TR  1461-1462.) 
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I. 

The  District  Court  Failed  and  Refused  to  Submit  to 
the  Jury  the  Issue  of  the  Common  Law  Liability 
of  the  Individual  Appellees,  Regardless  of  Their 
Being  Co-conspirators,  and  Erroneously  In- 
structed the  Jury  Thereon. 

A.  Hapco's  Theory  as  to  the  Liability  of 
the  Appellees  Was  not  Submitted  by  the 
District  Court  (Reply  to  Appellees' 
Brief  I.  pp.  4-12). 

In  substance,  the  argument  running  through  all  of 
appellee's  brief  is  that  in  the  court  below  Hapco  claimed 
the  individual  appellees  were  liable  for  engaging  in  a  con- 
spiracy to  violate  the  provisions  of  Section  303  of  the 
Labor  Management  Relations  Act,  1947,  which  theory 
the  District  Court  is  said  to  have  accepted  (Br.  5).  How- 
ever, appellees  intimate  that  on  this  appeal  Hapco  has 
changed  its  position  and  now  seeks  to  hold  the  individ- 
uals liable  for  the  particular  damage  done  by  each  in- 
dividual appellee  (Br.  2,  4-5,  11,  15-16). 

In  making  this  argument,  appellees  are  simply  in 
error  as  to  Hapco's  position,  both  in  the  court  below  and 
on  this  appeal.  What  appellees  have  done  is  to  set  up 
two  straw  men  (their  notion  of  Hapco's  position  below 
and  of  its  position  here)  which  they  then  proceed  to  at- 
tack. To  clarify  the  resulting  confusion,  it  is  necessary 
to  distinguish  among  the  various  theories  of  liability  of 
the  individual  appellees. 


[Hopco's  Theory] 

Hapco  has  always  sought  to  establish  the  liability  of 
the  individual  appellees  upon  the  legal  basis  that  they 
engaged  in  various  unlawful  activities,  pursuant  to  an 
alleged  cospiracy  with  the  unions  to  injure  Hapco's 
business. 

Such  a  position  presents  a  twofold  way  of  establish- 
ing the  liability  of  any  individual:  Either  he  was  part  of 
the  alleged  cospiracy  or  he  engaged  in  an  unlawful  act. 
In  this  case  Hapco  sought  to  recover  against  the  in- 
dividual appellees  on  such  a  twofold  basis:  (1)  the  in- 
dividual appellees  and  the  unions  were  part  of  an  unlaw- 
ful coinmon  law  conspiracy  to  injure  Hapco's  business 
and  property,  and  (2)  the  individual  appellees  partici- 
pated in  the  unlawful  invasion  of  the  Port  dock  and  the 
destruction  of  Hapco's  property  and  injury  to  its  em- 
ployees and  were  jointly  liable  for  the  wrongs  thereby  in- 
flicted on  Hapco. 

Hapco's  position  in  the  court  below,  as  here,  was 
and  is  that,  in  addition  to  the  conspiracy  charge  and  re- 
gardless of  whether  it  was  proved,  Hapco  was  entitled  to 
have  submitted  to  the  jury  the  issue  of  the  joint  common 
law  liability  of  the  appellees,  or  any  of  them,  for  par- 
ticipating in  the  unlawful  acts  involved  in  the  rioting 
against  Hapco.  This  was  unequivocally  set  forth  during 
the  trial  by  Hapco's  counsel,  Mr.  Krause,  when  he  stated: 

"...  /'/  we  are  to  recover  on  this  conspiracy 
against  the  individuals,  it  has  to  be  on  one  of  two 
theories:  Either  that  it  was  all  due  to  their  partici- 
pation in  a  riot,  or  a  conspiracy  in  which  they  par- 
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ticipated  with  others  to  do  damage  to  our  business." 
(Tr.  926) 

All  the  signifcant  signposts  along  the  route  of  the  trial 
bear  this  out:  Hapco's  Pre-Trial  contention  6  (d)  (Tr. 
58-59);  Pre-Trial  issues  No.  8,  9,  10,  11,  16  (Tr.  67); 
Hapco's  requested  instructions  (Tr.  130-131,  133-134); 
and  Hapco's  exceptions  to  the  Court's  instructions  (Tr. 
1450-1451). 

It  should  be  kept  in  mind  that  in  the  Pre-Trial  Order 
originally  submitted  to  the  District  Court,  Hapco  set 
forth  three  separate  counts  or  theories :  the  first  two  were 
directed  only  against  International  and  Local  8  for  vio- 
lating Section  303  (a)  (1)  and  Section  303  (a)  (4)  of 
the  Act  pursuant  to  a  conspiracy  between  them;  and  the 
third  one  was  against  the  individual  appellees  and  the 
two  unions  for  committing  various  unlawful  acts  (in- 
cluding the  riot  against  Hapco)  pursuant  to  a  conspiracy 
to  injure  plaintiff's  business  (Tr.  205,  290,  294).  The 
District  Court  directed  that  these  three  theories  be 
amalgamated  or  consolidated  in  one  contention,  stating 
that  there  was  only  one  series  of  damage  involved  (Tr. 
295,  299). 

Accordingly,  the  broad  conspiracy  allegation  which 
was  thereafter  incorporated  in  Hapco's  contentions  (Tr. 
57-60)  was  necessarily  cast,  in  part,  in  terms  of  the 
language  of  Section  303  of  the  Act.  However,  Hapco  was 
still  proceeding  against  the  unions  for  violating  the  Act 
and  against  the  individuals  and  unions  for  various  un- 
lawful acts  pursuant  to  a  conspiracy  to  injure  its  busi- 
ness, as  can  be  seen  from  the  very  first  requested  instruc- 
tion which  Hapco  submitted  to  the  District  Court: 


"The  plaintifr,  Hawaiian  Pineapple  Company, 
Ltd.,  is  seeking  to  recover  damages  from  the  defend- 
ant International,  from  the  defendant  Local  8,  and 
from  the  various  individual  defendants  upon  dif- 
ferent grounds.  On  one  ground,  the  plaintiff  is  pro- 
ceeding against  the  defendant  International  and  the 
defendant  Local  8  on  the  basis  that  these  two  unions 
have  violated  the  Labor  Management  Relations  Act 
of  1947.  On  another  ground,  the  plaintiff  is  proceed- 
ing against  the  various  individual  defendants  and 
also  the  defendant  International  and  the  defendant 
Local  8  on  the  basis  that  all  of  these  defendants 
have  committed  various  allegedly  unlawful  acts  pur- 
suant to  a  conspiracy  among  themselves  as  a  result 
of  which  the  plaintiff  claims  to  have  been  injured 
in  its  business  and  property."  (Tr.  123)  (Italics 
supplied) 

[District  Court  Theory] 

The  District  Court  submitted  to  the  jury  a  theory 
of  liability  of  the  individual  appellees  quite  different 
from  that  which  Hapco  requested.  It  instructed  the  jury 
that  it  could  return  a  verdict  against  the  individual  ap- 
pellees only  if  (1)  one  or  both  unions  were  first  liable 
under  the  Act  (Tr.  1435,  1440),  (2)  the  individual  was 
a  member  of  a  conspiracy  with  either  or  both  unions 
(Tr.  1436-1437,  1438,  1440),  and  (3)  the  conspiracy  was, 
in  effect,  to  engage  in  the  conduct  prohibited  by  Sec- 
tion 303  (a)  (1)  of  the  Act  (Tr.  1436-1437,  1439-1440). 

It  will  thus  be  seen  that  the  District  Court  instructed 
the  jury  on  the  liability  of  the  individual  appellees  only 
upon  the  basis  of  their  being  involved  in  a  conspiracy 
with  either  or  both  unions.  It  did  not,  and  refused  to,  in- 
struct the  jury  as  to  the  liability  of  the  individual  ap- 
pellees for  having  participated  in   the   rioting   against 
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Hapco  regardless  of  whether  they  were  involved  in  a 
conspiracy  V 

[Appellees'  Straw  Men] 

From  the  above  review,  it  is  evident  that  the  District 
Court  did  not  adopt  or  instruct  in  accordance  with  Hap- 
co's  position  as  to  the  liability  of  the  individuals.  More- 
over, it  is  evident  that  Hapco' s  position  in  the  court  be- 
low is  the  same  one  which  it  is  now  asserting. 

We  may  now  lay  to  rest  appellees'  two  straw  men: 
Their  notion  that  Hapco  sought  in  the  District  Court 
to  hold  the  appellees  for  a  conspiracy  to  violate  Section 
303  (Appellees'  Br.  5) ;  and  their  apparent  notion  that 
Hapco  seeks  in  this  Court  to  hold  the  appellees  liable 
for  the  particular  damage  each  has  done  (Appellees'  Br, 
2,  4-5,  11,  15-16). 

To  support  these  notions,  appellees  assert  that  Hapco 
made  no  effort  to  distinguish  between  the  activities  of 
the  various  individual  appellees  or  to  determine  the  exact 
amount  of  damage  each  one  may  individually  have  done 
(Appellees'  Br.  7-11);  and  that  the  verdict  forms  sub- 
mitted by  Hapco  did  not  contain  a  blank  space  next  to 
the  name  of  each  individual  appellee  for  inserting  the 
damages  assessed  against  him  (Appellees'  Br.  11). 

Insofar  as  Hapco  was  proceeding  against  the  individ- 
uals for  being  involved  in  a  conspiracy  with  tlie  unions 
to  injure  and  boycott  its  business,  no  distinction  between 


^Even  appellees  concede  that  the  instructions  of  the  District  Court 
did  not  allow  the  jury  to  consider  the  liability  of  the  individual  de- 
fendants separate  and  apart  from  their  being  involved  in  a  con- 
spiracy with  the  unions  (Appellee's  Br.  2). 


the  activities  or  responsibilities  of  any  of  the  individual 
appellees  was  required.  If  the  alleged  conspiracy  were 
proven,  it  is  axiomatic  that  each  of  the  individual  appel- 
lees who  had  been  a  part  tliereof  v/ould  be  liable  for  the 
entire  damages  resulting  from  the  conspiracy. 

Similarly,  insofar  as  Hapco  was  proceeding  against 
the  individual  appellees  for  having  participated  in  the 
unlawful  rioting  against  Hapco,  there  was  once  again 
no  legal  requirement  that  Hapco  charge  or  prove  the 
specific  damage  that  may  have  been  done  by  any  one 
individual  appellee. 

All  of  the  individual  appellees  who  participated  in 
the  unlawful  rioting  against  Hapco  were  liable  for  the 
consequent  damages  flowing  therefrom  irrespective  of 
their  degree  of  participation.  See:  52  Am.  Jur.,  Torts, 
Sees.  Ill,  116,  pp.  450,  455;  46  Am.  Jur.,  Riots  and  Un- 
lawful Assembly,  Sec.  18,  p.  135;  Cooley  on  Torts  (4th 
Ed.),  Sees.  81,  85,  74;  Restatement  of  Torts,  Sec.  876. 
As  the  Court  of  Appeals  for  the  Eighth  Circuit  stated  in 
Meints  v.  Huntington,  276  F.  245  (1921),  a  case  involv- 
ing an  alleged  conspiracy  by  many  persons  who  deported 
the  plaintiff  across  state  lines  and  beat  him. 

"...  the  question  as  to  whether  there  was  a  con- 
spiracy became  wholly  immaterial;  ior  as  to  each 
participant  the  law  is  unconcerned  with  the  extent 
or  degree  of  his  activity  when  it  comes  to  consider 
the  question  ol  liability,  and  places  all  on  the  same 
footing,  each  equally  liable  jointly  and  severally, 
regardless  of  whether  a  conspiracy  theretofore  had 
been  entered  into."  (Italics  supplied)  (276  F.  at  p. 
248). 
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It  was  on  this  basis  that  Hapco  sought  only  one  sum 
of  damages  from  all  of  the  individual  appellees  who 
participated  in  the  rioting.  Hapco  recognized,  however, 
that  if  the  jury  did  not  find  the  alleged  conspiracy,  the 
damages  resulting  from  the  riot  might  be  different  and 
less  than  the  damages  resulting  from  the  alleged  con- 
spiracy (Tr.  1408-A).  Hence  Hapco  submitted  a  re- 
quested instruction  concerning  damages  to  be  used  by 
the  jury  in  the  event  that  they  found  "from  a  prepon- 
derance of  the  evidence  that  there  was  no  conspiracy" 
(Tr.  133). 

In  a  similar  vein,  the  three  verdict  forms  submitted 
by  Hapco  reflected  its  position  with  respect  to  the  lia- 
bility of  the  unions  and  the  individuals  (Tr.  1408).  The 
first  one  was  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendants  and  allowed  the  jury  to  assess 
Hapco's  damages  at  one  sum  of  money;  the  second  one 
was  the  same,  except  that  all  of  the  defendants  were 
specifically  listed  and  the  jury  was  instructed  to  strike 
out  the  names  of  the  defendants  against  which  the  ver- 
dict was  not  returned.  These  first  two  forms  of  verdict 
covered  Hapco's  case  against  the  two  unions  for  the 
charged  violation  of  Section  303,  and  also  against  the  in- 
dividual appellees  and  the  unions  for  engaging  in  a  con- 
spiracy to  injure  its  business.  The  third  form  of  verdict 
allowed  the  jury  to  return  a  verdict  in  favor  of  Hapco 
and  against  the  two  unions  in  a  blank  amount  and  also 
permitted  them  to  return  a  verdict  against  the  individual 
appellees  (whose  names  were  not  struck  out)  in  a  blank 
amount.  This  last  form  enabled  the  jury  (a)  to  find 
against  the  unions  for  violating  the  Act  and  (b)  in  the 


event  that  the  jury  did  not  find  a  conspiracy  between 
the  individuals  and  the  unions,  to  find  against  the  in- 
dividual appellees  who  participated  in  the  riot  against 
Hapco. 

B.  Hapco  took  Appropriate  Exceptions 
in  the  District  Court  (Reply  to 
Appellees'  Brief  11,  pp.  12-17). 

Like  appellees,  Hapco  agrees  with,  and  has  in- 
voked in  its  answering  brief  (pp.  54-55)  on  the  cross- 
appeal  herein,  the  well-settled  principle  embodied  in 
Rule  51  of  the  Federal  Rules  of  Civil  Procedure  that  a 
party  may  not  assign  as  error  the  giving  or  failing  to 
give  an  instruction  unless  he  objected  thereto  at  the  time 
of  trial  and  stated  distinctly  the  grounds  of  his  objection. 

The  purpose  of  Rule  51  in  this  respect  is  to  call  the 
attention  of  the  Court  to  any  omissions  or  mistakes  in 
his  charge  so  that  he  may  have  an  opportunity  to  cor- 
rect them  before  the  jury  finally  retires.  See  Barron  & 
Holtzoff,  Federal  Practice  and  Procedure  (Rules  Ed., 
1950),  Vol.  2,  Section  1101,  et  seq. 

Such  an  opportnuity  was  amply  afforded  to  the 
District  Court  to  correct  the  errors  which  Hapco  now 
urges  on  this  appeal.  Specific  instructions  were  re- 
quested on  Hapco's  theory  that  the  individual  appel- 
lees were  liable  for  their  riotous  invasion  of  the  dock 
(Tr.  130-131).  Specific  exceptions  were  taken  to  the  re- 
fusal of  the  Court  to  instruct  that  Hapco  could  recover 
against  the  individuals  because  of  the  physical  activities 
in  which  the  individual  appellees  engaged.  It  was  em- 
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phasized  that  a  cause  of  action  was  stated  against  the 
individuals  for  their  riot  and  other  physical  activities  in 
stopping  Hapco's  business  (Tr.  1450-1451). 

Concurrently,  Hapco  took  specific  objection  to  the 
instructions  of  the  Court  to  the  effect  that  there  could 
be  no  verdict  against  the  individual  appellees  unless  the 
unions  were  also  found  liable,  pointing  out  that  the  cause 
of  action  against  the  individual  appellees  was  broader 
than  a  conspiracy  to  restrain  trade  and  was  directed 
against  and  included  the  riot  and  other  activities  that  the 
individual  appellees  engaged  in  to  physically  stop  Hap- 
co's business  (Tr.  1450). 

We  submit  that  the  requested  instructions,  taken  to- 
gether with  the  exceptions  urged  against  the  failure  to 
give  them  and  against  the  instructions  actually  given, 
were  sufficient  to  put  the  District  Court  on  notice  and 
afford  it  an  opportunity  to  submit  to  the  jury  instruc- 
tions permitting  them  to  find  the  individual  appellees 
liable  for  their  unlawful  activities  in  rioting  against 
Hapco  on  the  dock,  regardless  of  whether  such  activities 
were  pursuant  to  a  conspiracy.  As  noted  below,  the  cases 
cited  in  appellees'  brief,  if  anything,  support  Hapco*. 


*Bercut  v.  Park  Benziger  &  Co.,  150  F.  (2d)  731,  734  (CA  9,  1945) 
(Specification  of  error  for  failing  to  give  an  instruction  held  un- 
availing where  there  had  been  no  request  at  all  for  such  an  instruc- 
tion nor  timely  objection  to  the  Court's  omission  to  so  instruct) ; 
Christensen  v.  Trotter,  171  F.  (2d)  66,  68  (CA  9,  1948)  (Objection 
to  instruction  which  was  not  made  to  the  trial  court  held  cannot 
be  made  for  the  first  time  on  appeal) ;  Shevlin-Hixon  Co.  v.  Smith, 
165  F.  (2d)  170,  179  (CA  9,  1947)  (Specification  of  error  that  the 
trial  court  failed  to  instruct  the  jury  properly  on  certain  subjects 
held  unavailing  where  specifications  completely  disregarded  Rule 
20  (d)  of  Ninth  Circuit  requiring  requested  instructions  be  set  out 
"totidem  verbis"  and  where  two  of  the  specifications  of  errors  were 
not  even  urged  to  the  trial  court). 
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Appellees  next  assert  that  the  verdict  against  the 
unions  made  harmless  the  Court's  instructions  (Tr.  1435, 
1436-1437,  1438-1439,  1439-1440)  to  the  effect  that  the 
individual  appellees  could  only  be  liable  if  one  or  both 
of  the  unions  were  found  liable  under  the  Act  and  the 
individual  appellee  was  a  member  of  the  conspiracy  be- 
tween either  or  both  of  the  unions  and  the  individual 
appellees  (Appellees'  Br.  13).  This  is  not  true.  Before 
an  individual  appellee  could  be  found  liable,  the  Court 
still  required  that  he  be  part  of  a  conspiracy  between 
the  unions  or  either  of  them  and  the  individual  appellees 
to  in  effect  violate  the  requirements  of  Section  303  (a) 
(1)  of  the  Act.  Hapco  took  exception  to  this  tieing  to- 
gether of  the  unions  and  individual  appellees,  pointing 
out  to  the  Court  that  the  jury  could  bring  in  a  verdict 
against  the  individuals  even  though  they  did  not  bring 
in  one  against  the  unions  (Tr.  1450). 

It  is  then  said  that  we  did  not  object  to  the  Court's 
instructions  that  "if  the  sole  object  of  the  activities  was 
to  protect  wages  and  working  conditions,  then  appellees 
would  not  be  liable"  (Appellees'  Br.  13).  However,  the 
instruction  referred  to  by  appellees  relates  only  to  the 
two  unions,  not  to  the  individual  appellees;  and  further- 
more deals  only  with  Hapco's  case  against  the  two 
unions  under  the  Act  (Tr.  1429). 

It  is  next  said  that  Hapco  did  not  except  on  the 
ground  "that  the  jury  was  not  permitted  to  find  dam- 
ages as  to  any  individual  other  than  by  virtue  of  a  con- 
spiracy, which  is  the  main  claim  in  its  brief"  (Appellees' 
Br.  14).  On  the  contrary,  Hapco  submitted  instructions 
covering  its  position  that  the  individual  appelles  were 
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liable  as  a  result  of  their  being  part  of  a  conspiracy  with 
the  unions  to  injure  Hapco's  business  (Tr.  129-130). 
Hapco  also  provided  for  the  possibility  that  the  alleged 
conspiracy  might  not  be  found  by  submitting  instruc- 
tions covering  the  liability  of  the  individual  appellees 
for  participating  in  the  riot  against  Hapco  (Tr.  130-131) 
and  as  the  measure  of  damages  (Tr.  133) ;  and  excepted 
to  the  failure  of  the  Court  to  instruct  that  Hapco  could 
recover  upon  the  latter  basis  (Tr.  1450-1451). 

We  are  unable  to  discover  the  inconsistency  asserted 
by  appellees  (Br.  15)  in  two  of  Hapco's  requested  in- 
structions concerning  the  liability  of  the  individuals  for 
rioting  upon  the  dock  (Tr.  130-131).  Both  look  to  the 
actions  of  the  individual  appellees  in  invading  and  riot- 
ing upon  the  Port  dock;  one  dealing  particularly  with 
the  purpose  and  effect  of  the  invasion  (Hapco  having 
contended  that  the  appellees  were  engaged  in  boycot- 
ting its  cargo  and  business)  and  the  other  dealing  with 
the  specific  activities  of  the  appellees  in  assaulting  Hap- 
co's employees  and  damaging  its  property  and  cargo. 

Hapco's  requested  instruction  dealing  with  the  assess- 
ment of  damages  (Tr.  133-134)  is,  in  this  part  of  appel- 
lees' brief,  properly  recognized  as  proceeding  on  the 
theory  that  in  the  absence  of  a  conspiracy  the  individual 
appellees,  who  participated  in  the  unlawful  activities,  are 
liable  for  all  of  the  damages  sustained  by  Hapco  as  a  re- 
sult thereof  (Appellees'  Br.  15).  However,  appellees' 
criticism  of  this  instruction  as  not  permitting  the  jury 
to  award  a  certain  amount  of  damages  against  each  in- 
dividual for  the  specific  wrong  he  personally  committed, 
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again  reflects  its  misconception  of  Hapco's  position.  As 
we  have  noted,  this  instruction  embodies  the  law  that,  in 
the  absence  of  a  conspiracy,  the  individual  appellees  who 
participated  in  the  riot  against  Hapco  were  nonetheless 
jointly  liable  for  all  of  tlie  damages  done  thereby  to 
Hapco. 

C.  Conspiracy  not  Gravamen  of 
Hapco's  Action  (Reply  to 
Appellees'  Brief  III.  pp.  17-23). 

Appelles  seek  to  avoid  the  application  of  the  princi- 
ple that  a  plaintiff  may  recover  against  several  defend- 
ants engaging  in  tortious  acts  against  it,  even  if  an  al- 
leged conspiracy  is  not  proved,  by  reference  to  a  distinc- 
tion sought  to  be  drawn  in  152  A.L.R.  1147  to  the  effect 
that  in  some  cases  conspiracy  must  be  proved  in  order 
to  impose  joint  liability^. 

Appellees  ignore,  however,  the  fact  that  cases  said  to 
constitute  an  exception  to  or  a  limitation  upon  the  gen- 
eral principle  involve  situations  in  which  reliance  is 
placed  upon  the  acts  of  several  defendants,  no  one  of 


^The  annotator  has  expressed  his  conception  of  cases  said  to  form 
a  limitation  upon  the  general  principle  that  conspiracy  is  not  the 
gravamen  of  an  action,  as  follows : 

"Where  liability  is  dependent  upon  some  theory  of  con- 
spiracy, in  the  sense  that  only  joint  or  co-operative  action 
apart  from  collective  conduct  that  no  individual  can  be  sepa- 
rately charged  with  responsibility  for  the  damage  claimed, 
upon  the  ground  urged,  as  shown  by  the  inherent  nature  of 
the  wrongful  conduct  or  the  manner  in  which  it  is  alleged,  and 
there  is,  in  such  a  situation,  no  separate  wrong  which  would 
support  an  action  apart  from  collective  conduct  or  participa- 
tion based  upon  a  concert  of  design  or  conscious  effort,  failure 
to  prove  an  allegation  of  conspiracy  is  tantamout  to  a  failure 
of  the  action."  (152  A.L.R.  at  1154) 
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whom  standing  alone  would  be  liable,  or  involves  several 
acts  different  in  character  and  in  time,  in  some  of  which 
not  all  of  the  defendants  participated.  See  152  A.L.R.  at 
1148  and  1154.  As  a  reading  of  the  cases  said  to  con- 
stitute a  limitation  will  show,  the  case  at  bar  can  hardly 
be  lumped  with  them.  Here  all  of  the  individual  appel- 
lees were  alleged  to  be  engaged  in  the  same  unlawful 
activities  at  the  same  time  and  place  and  furthermore 
the  act  of  any  one  individual  appellee  standing  alone  was 
unlawful  and  actionable. 

Next,  appellees  assert  that  "the  authorities  are  in 
agreement"  that  a  distinction  cannot  be  made  between 
liability  for  a  conspiracy  and  liability  for  a  riot  (Ap- 
pellees' Br.  19).  Appellees,  however,  have  not  cited  "the 
authorities"  to  which  they  refer,  unless  it  be  Salem 
Manufacturing  Company  v.  First  American  Fire  Insur- 
ance Company  oi  New  York,  111  F.  (2d)  797  (CA  9, 
1940),  in  which  neither  the  language  nor  the  ratio  de- 
cidendi of  the  case  distinguishes  between  a  conspiracy 
and  a  riot  or  requires  proof  of  a  prior  conspiracy  in 
order  to  show  a  concert  of  action. 

Regardless  of  whether  Hapco  proved  its  alleged  con- 
spiracy, we  submit  that  the  law  is  clear  that  joint  lia- 
bility may  be  imposed  upon  the  appellees  who  acted  to- 
gether in  the  infliction  of  wrongs  against  it.  All  that  is 
required  to  impose  such  joint  liability  is,  in  effect,  a 
concert  of  actions  by  two  or  more  persons  who  commit 
the  wrong  complained  of.  Meints  v.  Huntington,  276  F. 
245  (CA  8,  1921);  Martin  v.  Ebert,  245  Wise.  341,  13 
N.W.    (2d)   907   (1944).  Accord,  Reyher  v.  Mayne,  90 
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Colo.  586,  10  P.  (2d)  1109  (1932);  Benson  v.  Ross,  143 
Mich.  452,  106  N.W.  1120  (1906);  Oliver  v.  Miles,  144 
Miss.  852,  110  So.  666  (1926);  Troop  v.  Dew,  150  Ark. 
560,  234  S.W.  992  (1921).  That  a  jury  can  infer  such  a 
concert  of  action  from  the  nature  and  circumstances  of 
the  defendants'  wrongful  acts  is  clear.  See  Calcutt  v. 
Gerig,  271  F.  220,  222  (CA  6,  1921). 

As  one  well-known  commentator  has  expressed  it, 
joint  liability  may  be  imposed  upon  several  tort  feasors 
even  if  these  is  no  pre-arranged  plan  or  agreement,  if 
"one  person  acts  to  produce  injury  with  full  knowledge 
that  the  others  are  acting  in  a  similar  manner  and  that 
his  conduct  will  contribute  to  producing  a  single  harm." 
Harper  on  Torts  (1933  Ed.)  p.  676. 

Appellees  also  suggest  that  the  instructions  of  the 
District  Court  did  not  really  require  the  jury  to  find 
that  the  liability  of  the  individual  appellees  depended 
upon  their  having  been  part  of  a  conspiracy  with  the 
unions.  We  submit  that  a  reading  of  all  of  the  instruc- 
tions dealing  with  the  liability  of  the  individual  appellees 
can  only  lead  to  the  conclusion  that  individual  liability 
depended  upon  being  a  member  of  a  conspiracy  between 
either  or  both  of  the  unions  and  the  individual  appellees 
(Tr.  1436-1437,  1438,  1440).  Appellees  have  quoted  an 
isolated  part  of  the  Court's  instruction  (Tr.  1436-1437), 
but  in  so  doing  they  have  omitted  the  key  portion  of  it 
dealing  with  the  nature  of  the  conspiracy  of  which  the 
individual  appellees  had  to  be  a  member,  namely  a  con- 
spiracy in  effect  to  violate  the  Act  by  inducing  or  en- 
couraging the  employees  of  any  employer  by  concerted 
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action  in  the  course  of  their  employment  to  refuse  to 
transport,  handle  or  work  upon  the  pineapple  cargo,  or 
to  perform  any  services  in  connection  therewith,  with 
the  object  of  forcing  any  employer  or  any  person  to 
cease  doing  business  with  any  other  person. 

Appellees  also  say  that  under  the  instructions  re- 
quested by  Hapco  the  jury  might  have  been  led  to  be- 
lieve that  an  individual,  who  was  part  of  a  group  of 
which  some  members  were  involved  in  unlawful  activi- 
ties, might  be  held  for  all  of  the  damages  committed  by 
any  members  of  the  group  even  though  there  was  no 
concert  of  action  between  them  (Appellees'  Br.  20-21). 
We  cannot  follow  this  contention.  Hapco's  requested  in- 
structions clearly  required  the  jury  to  find  that  the  in- 
dividual appellees  invaded  the  dock  together  and  there 
engaged  in  a  riot,  and  further  specifically  provided  that 
a  verdict  should  only  be  returned  against  such  individ- 
uals who  "participated"  in  such  an  invasion  and  riot 
(Tr.  130-131). 

Finally,  appellees  again  suggest  that  Hapco  did  not 
take  any  exception  to  any  instruction  "by  which  the  jury 
was  required  to  find  that  the  individuals  were  engaged 
in  a  conspiracy  with  the  unions  in  order  to  be  held 
liable."  (Appellees'  Br.  22).  In  so  saying,  appellees  dis- 
regard the  exceptions  which  appellee  took  (Tr.  1450)  in 
which  Hapco  stated  that  its  theory  was  that  "there  is  a 
cause  of  action  stated  against  them  [the  individuals] 
that  was  broader  than  a  conspiracy  to  restrain  trade  and 
that  is  to  just  physically  stop  a  business  operation  in 
connection  with  the  riot  and  other  activities  that  they 
engaged  in." 
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II. 

The  Labor  Management  Relations  Act,  1947,  Has 
Not  Pre-empted  the  Field  of  Individual  Liability 
for  Tortious  Conduct  (Reply  to  Appellees'  Br. 
pp.  23-29). 

Hapco  has  no  quarrel  with  appellees'  contention  that 
a  suit  for  damages  under  Section  303  of  the  Labor  Man- 
agement Relations  Act  may  not  be  brought  against  an 
individual  union  member  (in  contrast  to  a  "labor  organi- 
zation") for  his  having  engaged  in  conduct  prohibited  by 
that  section.  For  the  violation  of  Section  303  (a)  (1)  of 
the  Act  involved  in  this  case,  Hapco  has  not  and  is  not 
seeking  to  impose  liability  on  the  individual  appelles  but 
only  on  International  and  Local  8. 

Nor  do  we  have  any  quarrel  with  the  so-called  doc- 
trine of  pre-emption  that  where  Congress  has  acted  in 
an  area  of  concurrent  federal  and  state  jurisdiction  (such 
as  the  regulation  of  labor  relations),  state  statutes  or 
common  law  are  superseded  by  the  federal  law,  provided 
the  intention  of  Congress  to  nullify  the  state  law  is  clear 
and  unequivocal.  See  11  Am.  Jur.,  Commerce,  Sees.  22, 
23  and  24,  pp.  23-27.  But  we  cannot  accept  the  conclu- 
sion which  appellees  desire  to  draw  from  this  doctrine, 
viz,  that  since  the  Act  has  limited  liability  for  violations 
to  labor  organizations,  "individuals  cannot  be  subjected 
to  liability  merely  because  their  conduct  may  give  rights 
to  a  common  law  action  or  an  action  based  upon  a  state 
statute"  (Appellees'  Br.  28). 
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Such  a  conclusion  involves  a  misapplication  of  the 
doctrine  of  pre-emption.  It  presents  the  question  of 
whether  Congress  in  limiting  damage  suits  under  Section 
303  to  "labor  organizations"  acted  in  such  a  way  to  in- 
validate state  common  law  that  individuals  are  liable  for 
their  torts  inflicted  in  the  course  of  labor  strife. 

A  review  of  the  legislative  history  indicates  that  the 
only  intention  of  Congress  was  to  limit  the  scope  and 
application  of  Section  303  to  labor  organizations  and  not 
to  restrict  the  application  of  state  law  to  individuals  for 
their  tortious  acts*.  Mere  silence  by  Congress  does  not 
justify  the  negation  of  state  law;  and  the  failure  of  Con- 
gress to  include  individuals  within  Section  303  does  not 
thereby  preclude  the  application  of  state  common  law. 

In  Direct  Transit  Lines  v.  Local  406,  199  F.  (2d)  89 
(CA  6,  1952),  relied  on  by  appellees  (Br.  26-28),  no  in- 
dividual defendants  were  involved.  The  question  before 
the  Court  was  whether  state  law  could  regulate  the  ac- 
tivities of  labor  organizations  which  were  exclusively 
within  the  scope  of  the  Act,  and  not  whether  silence  by 
Congress  excluded  the  application  of  state  law  to  the 
torts  of  individuals. 

More  in  point  on  appellees'  contention  is  Utah  Labor 
Relations  Board  v.  Utah  Valley  Hospital,  235  P.  (2d) 
520  (Utah,  1952),  where  a  hospital  refused  to  obey  the 
order  of  a  state  agency  that  it  enter  into  collective  bar- 


*Senate  Report  No.  105,  80th  Cong.,  1st  Sess.,  pp.  54-56;  93  Cong. 
Rec.  4677-4681,  4770,  4834,  4837,  4839-4840,  4843,  4847,  4858,  4859- 
4860,  4867,  4868,  4871,  4872-4873,  4874;  House  Report  No.  510, 
80th  Cong.,  1st  Sess.,  p.  67 ;  93  Cong.  Rec.  6445,  6536. 
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gaining,  contending  that  Congress  had  pre-empted  the 
field  and  thereby  excluded  state  control.  Since  Congress 
had  expressly  excluded  non-profit  charitable  hospitals  by 
amendment  from  the  Labor  Relations  Act,  the  Court 
held  that  the  field  was  therefore  left  open  to  regulation 
by  the  state,  stating  (at  p.  523)  f 

"It  would  seem  paradoxical  indeed  to  hold  .  .  . 
that  the  hospital  is  beyond  the  control  of  the  Utah 
Legislature  because  it  is  controlled  by  the  act  of 
Congress,  which  by  its  very  terms  excludes  the  Hos- 
pital from  its  operation." 

So  in  the  case  herein,  it  is  inconceivable  that  the  in- 
dividual appellees  are  beyond  the  control  of  state  com- 
mon law  because  they  are  assertedly  controlled  by  Sec- 
tion 303  of  the  Act,  which  does  not  even  mention  in- 
dividuals. Congress  never  did  bring  within  the  scope  of 
the  Act  the  liability  of  individuals  for  their  tortious  con- 
duct in  the  course  of  secondary  boycotts.  It  considered 
and  rejected  language  which  would  have  permitted  Sec- 
tion 303  damage  suits  against  individuals.  Having  thus 
never  been  within  the  scope  of  Federal  legislation,  it  is 
difficult  to  conceive  why  state  common  law  should  be 
impaired  by  the  silence  of  Section  303  with  respect  to 
the  liability  of  individuals. 


^The  hospital  later  presented  its  argument  that  the  state  agency 
was  without  jurisdiction  because  the  Act  had  preempted  the  field 
to  a  Federal  District  Court,  which  dismissed  its  complaint,  and  to 
the  Court  of  Appeals  of  the  Tenth  Circuit  which  affirmed  the  dis- 
missal. Utah  Valley  Hospital  v.  Industrial  Commission  of  Utah, 
199  F.  (2d)  6  (1952). 
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CONCLUSION 

We  submit  that  Hapco  should  be  granted  a  partial 
new  trial  on  the  limited  and  separable  issue  which  has 
never  been  passed  upon  in  this  case:  the  liability  of  the 
appellees  for  their  tortious  conduct  in  the  riot  staged 
against  Hapco  on  the  Port  dock. 

Hapco  raised  this  ssue  in  the  District  Court  and  sup- 
ported it  with  unchallenged  evidence  of  the  wrongs  done 
to  it  by  the  individual  appellees.  In  all  fairness,  we  sub- 
mit, that  Hapco  is  entitled  to  its  day  in  court  on  this 
issue. 

Respectfully  submitted, 


Krause  &  Evans, 
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Come  now  International  Longshoremen's  and  Ware- 
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in,  and  file  this  their  petition  for  rehearing  in  the 
above-entitled  cause. 


I. 

THE  AGENCY  QUESTION. 

This  Court's  opinion  on  this  phase  of  the  case  begs 
the  issue.  It  is  not  enough  to  say  that  a  union  is 
responsible  '^  .  .  if  [it]  puts  or  lets  an  officer  or  other 
representative  get  into  a  position  where  he  can  and 
does  cause  trouble  ..."  (Slip  Opinion  p.  7).  The  issue 
is,  who  should  have  decided  whether  the  union  placed 
Meehan,  Gettings,  Bodine  and  Schmidt  in  such  a  posi- 
tion, or,  indeed,  if  any  of  them  occupied  such  a  posi- 
tion— the  jury  or  the  trial  court? 

Our  complaint  was  not,  as  this  Court  seems  to  think, 
that  the  trial  court  failed  to  give  ''long  instructions" 
(Slip  Opinion  p.  7),  but  rather  that  it  gave  one  (quite 
short)  peremptory  instruction  which,  despite  sub- 
stantial conflicts  in  the  evidence  (at  least  as  to 
Meehan,  Bodine  and  Schmidt)  decided  a  basic  factual 
issue  adversely  to  the  unions.  It  was  our  contention 
that  by  this  peremptory  instruction  the  trial  court 
prevented  the  jury  from  deciding  a  fact  issue  which 
should  have  been  submitted  to  it. 

Nowhere  does  this  Court  in  its  opinion  recognize 
that  this  is  our  contention.  It  is  not  surprising  there- 
fore that  nowhere  in  its  opinion  does  this  Court  meet 
the  contention.   We  stated  our  position  as  simply  as 


we  knew  how  at  page  26  of  our  reply  brief,  to  which 
once  again  we  respectfully  refer  this  Court. 


II. 

THE  INCONSISTENCY  OF  THE  VERDICTS. 

If  this  Court  failed  to  recognize  the  issue  we  sought 
to  pose  with  respect  to  the  agency  question,  the  same 
cannot  be  said  of  the  argument  we  made  regarding 
the  inconsistency  of  the  verdicts.  The  opinion  shows 
that  this  Court  indubitably  did  recognize  the  argu- 
ment ;  however,  it  equally  shows  that  this  Court  failed 
to  completely  meet  the  argument.  This  Court  prefaces 
its  discussion  of  the  point  by  saying  ' ' .  .  .  it  does  seem 
a  little  difficult  to  understand  why  the  jury  found 
International  and  Local  liable  and  did  not  also  hold 
some  of  the  leaders  responsible."  The  Court  then 
seeks  to  resolve  this  ''little"  difficulty  by  suggesting 
that  the  jury  '^may  have  thoug'ht"  of  one  of  four  or 
five  different  theories  which  might  have  conceivably, 
perhaps,  justified  its  verdicts.  Of  course,  none  of 
these  theories,  which  are  so  carefully  spelled  out  in 
this  Court's  opinion,  were  advanced  on  the  trial,  and 
none  of  them  corresponded  to  anything  submitted  to 
the  jury  in  the  trial  court's  charge.  Such  ex  post  facto 
rationalization  by  an  appellate  court  is  not  a  satis- 
factory answer  to  a  contention  that  the  jury,  without 
proper  guidance,  acted  inconsistently  and  irrationally. 

The  state  of  this  Court's  thinking  on  this  problem 
is  reflected  not  only  in  its  speculation  as  to  the  exist- 
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ence  of  ''possible  combinations  of  facts  .  .  .  which 
would  make  the  verdicts  consistent"  (Slip  Opinion 
p.  11)/  but  more  clearly  appears  in  the  concluding 
sentences  of  the  opinion.^ 

''.  .  .  there  was  probably  an  inconsistency  in  the 
verdict;  but,  as  we  have  held,  it  is  a  case  where 
the  jury  had  a  right  to  be  inconsistent.  But 
finally  we  cannot  say  there  was  any  inconsist- 
ency." (Slip  Opinion  p.  14.) 

Yes,  no,  maybe;  but  anyway  the  judgment  is  af- 
firmed I 


III. 

THE  ELEMENTS  OF  A  TAFT-HARTLEY  VIOLATION. 

Except  for  two  passing  references  in  its  opinion, 
this  Court  contents  itself  in  disposing  of  our  points 
here  with  the  observation  that  "specifications  of  er- 
rors not  mentioned  .  .  .  have  [been]  examined  and 
found  Avithout  merit"  (Slip  Opinion  p.  11).  We  re- 
spectfully suggest  that  there  is  sufficient  merit  in 
any  one  of  the  following  points  to  require  at  least 
some  comment  from  the  Court: 


^The  statement  immediately  following  ("Also  we  are  sure  an 
additional  quantum  of  proof  was  required  as  to  the  officials  of 
the  International  and  Local  who  were  actually  named  as  defend- 
ants than  as  against  the  Unions"  [Slip  Opinion  p.  11])  finds  no 
support  whatsoever  in  the  record:  either  in  the  evidence  or  in 
the  argument  or  in  the  charge.  If  we  may  put  a  rhetorical  (and 
respectful)  question  to  the  Court:  What  is  the  additional  quan- 
tum of  proof  required  as  to  the  officials  which  was  not  required 
as  to  the  unions? 

^That  the  Court  recurs  to  this  point  some  pages  after  it  had 
presumably  laid  it  to  rest  indicates  that  it  is  bothersome,  like  a 
toothache  that  one  cannot  quite  ignore. 


1.  There  was  legitimate  primary  activity  at  The 
Dalles. 

2.  It  was  error  to  prevent  the  unions  from  estab- 
lishing that  Pineapple  was  an  alter  ego  of  the  struck 
Hawaiian  corporations.^ 

3.  The  instructions  on  secondary  boycott  were 
confusing,  inconsistent  and  ambiguous  and  therefore 
erroneous.* 

4.  Other  instructions,  e.g.,  that  the  railroad  was  a 
"person"  within  the  meaning  of  the  Act,  are  clearly 
erroneous. 

5.  The  evidence  was  overwhelming  that  Pine- 
apple's business  was  not  interfered  with  by  reason  of 
union  activity  but  because  other  companies  for  rea- 
sons of  their  own  did  not  want  to  or,  because  of  lack 
of  equipment,  could  not  engage  in  business  with  Pine- 
apple. 

The  Court  recognizes  that  in  this  case  new  legal 
fields  are  being  explored.^    That  being  so,  a  full  and 


^This  Court's  statement  that  this  contention  "does  not  seem  to 
have  been  proved  to  the  point  of  any  jury  question"  (Slip 
Opinion  p.  6)  overlooks  the  fact  that  the  trial  court  by  its  rulings 
excluded  the  proof  which  was  offered  on  this  very  issue. 

^This  Court's  total  failure  to  discuss  this  issue  should  be  com- 
pared with  the  careful  handling  of  the  problem  found  in  a  recent 
opinion  of  the  Second  Circuit  {Bonds  v.  International  Longshore- 
men's Association,  224  F.2d  455). 

5"  Surprisingly,  there  is  little  case  law  yet  on  the  agency  fea- 
ture of  the  section"  (Slip  Opinion  p.  7). 

"[The  instructions]  have  avoided  well  the  pitfalls  that  one 
might  expect  in  a  new  field"  (Slip  Opinion  p.  11). 

"At  the  time  the  case  was  in  the  District  Court,  United  Con- 
struction Workers  v.  Laburnum  Construction,  347  U.S.  656,  and 
other  cases,  had  not  been  decided"  (Slip  Opinion  pp.  11-12). 


comprehensive  discussion  of  the  points  just  mentioned, 
which  were  thoroughly  briefed  and  argued  by  all 
parties,  should  have  been  contained  in  the  Court's 
opinion. 


IV. 

MITIGATION  OF  DAMAGES. 

This  Court  recognizes  that  the  arguments  advanced 
by  the  unions  on  this  point  ''are  quite  convincing", 
but  refuses  to  accept  them  because  the  jury  ''may  have 
thought"  that  Pineapple  wished  to  hold  on  to  its 
trade  or  because  Pineapple  "may  have  reasonably 
thought"  its  troubles  would  soon  be  over  (Slip  Opin- 
ion, pp.  8-9). 

Here  again  the  Court  speculates  to  support  the 
jury's  verdict.  There  was  nothing  in  the  evidence  or 
the  charge  which  justifies  such  speculation.  And  while 
an  appellate  court  will  properly  go  far  to  uphold  a 
jury's  verdict,  we  submit  that  it  cannot  go  so  far  as 
to  find  itself  outside  the  record  of  the  case. 


CONCLUSION. 

Although  the  Court  disclaims  the  notion  that  the 
evidence  relating  to  violence  motivated  its  decision, 
it  seems  obvious  to  us  that  this  was  the  case.  Through- 
out the  opinion  are  constant  references  to  this  factor 


which  concededly  is  irrelevant  when  one  seeks  *'the 
proper  answer  to  legal  questions"  (Slip  Opinion 
p.  13).  The  constant  iteration  and  reiteration  of  this 
factor  clouded  the  eyes  of  the  jury  and  the  trial 
court,  and  we  respectfully  submit,  of  this  Court  as 
well.  Absent  that  element,  we  are  confident  that  this 
Court  would  not  permit  the  judgment  against  the 
unions  to  stand. 

Of  course,  compounding  the  evil  is  the  fact  that 
there  is  no  showing  that  the  unions  or  any  of  their 
representatives  were  responsible  for  the  violence  (cf. 
United  Construction  Workers  v.  Haislip  Baking  Co., 
223  F.2d  872,  879).  On  the  contrary,  the  record  is 
clear  that  what  precipitated  the  riot  was  the  im- 
planned,  unpremeditated  outburst  led  by  persons  who 
might  just  as  well  (for  all  the  record  shows)  have 
been  provocateurs  as  responsible  union  members.^ 

To  correct  this  manifest  injustice,  we  are  peti- 
tioning for  a  rehearing  of  this  entire  case  and,  since 
many  of  the  issues  are  indeed  novel,  we  respectfully 
pray  that  this  petition  be  heard  by  the  Court  en  banc. 

Dated,  San  Francisco,  California, 
December  14, 1955. 

Respectfully  submitted, 
Gladstein,  Andersen,  Leonard  &  Sibbett, 
By  Norman  Leonard, 

Attorneys  for  Appellants 
and  Petitioners, 


«Cf .  Tr.  598 ;  630-633. 
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Certificate  of  Counsel 
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and  petitioners  in  the  above-entitled  cause  and  that  in 
my  judgment  the  foregoing  petition  for  a  rehearing 
is  well  founded  in  point  of  law  as  well  as  in  fact  and 
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Dated,  San  Francisco,  California, 
December  14, 1955. 
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PETITION  OF  APPELLANT  HAWAIIAN   PINEAPPLE 
COMPANY,  LTD.,  FOR  REHEARING 


To  the  HONORABLE  WILLIAM  HEALY,  HOMER 
T.  BONE  and  RICHARD  H.  CHAMBERS,  Circuit 
Judges  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit: 

Appellant  Hawaiian  Pineapple  Company,  Ltd.  (here- 
inafter ''Pineapple")  respectfully  petitions  for  a  rehear- 


ing  of  the  judgment  of  this  Court  affirming  the  exonera- 
tion of  the  individual  defendants-appellees  Martin  E. 
Aden,  et  al,  on  the  grounds  that: 

(1)  The  Court  failed  to  meet  Pineapple's  main  con- 
tentions on  this  appeal,  as  set  forth  in  its  Specification 
of  Errors  1  and  2  (attached  hereto  as  Appendix  A). 

(2)  The  Court  erred  in  its  "all-or-none"  theory 
which  does  not  answer  Pineapple's  contentions. 

(3)  The  Court  erred  as  to  the  nature  of  Pineapple's 
cause  of  action  against  the  individual  defendants  and 
as  to  the  legal  bases  of  the  liability  of  the  individual 
defendants. 

The  Need  for  a  Rehearing 

Perhaps  the  need  for  a  rehearing  is  nowhere  more 
clearly  mirrored  than  in  the  statement  of  this  Court  that 
it  found  the  Pineapple's  action  against  the  individual  de- 
fendants "all  very,  very  confusing"  (p.  11). 

While  we  appreciate  the  Court's  absolution  that  this 
confusion  was  not  due  to  the  lack  of  skill  of  counsel,  we 
believe  the  circumstances  demand  that  we  be  permitted 
to  make  another  presentation  before  this  Court,  for  to 
us  Pineapple's  action  against  the  individual  defendants 
was  a  straightforward  one,  which,  through  error  on  the 
part  of  the  trial  court,  was  never  properly  put  before  the 
jury  for  their  verdict. 

Since  our  aggrievement  with  the  trial  court,  as  with 
this  Court,  involves  the  same  fundamental  point,  we 
shall  not  fragmentize  this  petition   into  compartments. 


Instead  we  propose  to  make  an  overall  presentation  of 
Pineapple's  cause  of  action  against  the  individuals,  point- 
ing out  wherein  the  District  Court  erred  and  wherein 
this  Court  has  not  met  or  answered  this  error,  all  of 
which  lead  us  to  but  one  conclusion  —  Pineapple  was 
adversely  prejudiced  by  the  failure  and  refusal  of  the 
trial  court  to  submit  to  the  jury  the  issue  of,  and  Pine- 
apple's requested  instructions  dealing  with,  the  liability 
of  the  individual  defendants  (separate  from  any  con- 
spiracy with  the  unions)  as  a  result  of  the  riot  on  the 
port  of  The  Dalles  dock,  which  issue  was  raised  by 
pleadings  and  Pre-Trial  Order  and  supported  by  the 
evidence. 

The  Nature  of  Pineapple's  Action 
against  the  Individual  Defendants 

This  Court  states  in  its  opinion  that: 

"As  we  see  it,  the  gravamen  of  Pineapple's  com- 
plaint as  submitted  to  the  jury  on  the  individuals 
was  that  they  violated  Section  303  of  the  Labor- 
Management  Relations  Act"  (p.  12). 

To  view  Pineapple's  cause  of  action  against  the  indi- 
viduals in  this  vein  reflects  an  erroneous  notion  of  Pine- 
apple's action.  Generally,  Pineapple's  lawsuit  was  brought 
to  recover  damages  to  its  business  and  its  property  which 
it  sustained  by  reason  of  the  activities  of  the  two  unions 
and  the  individual  defendants.  Specifically,  plaintiff  pro- 
ceeded against  the  two  unions  on  the  grounds  that  their 
activities  constituted  a  violation  of  the  Labor- Manage- 
ment Relations  Act ;  and  Pineapple  proceeded  against  the 
individual  defendants  on  the  basis  that  the  individual  de- 
fendants  and   the   two    unions   had  committed   various 


unlawful  acts  (including  the  physical  invasion  and  riot 
on  the  dock)  pursuant  to  a  conspiracy  to  injure  Pine- 
apple's business  and  property'. 

Accordingly,  in  its  action  Pineapple  predicated  the 
liability  of  the  individual  defendants  upon  the  legal  basis 
that  they  had  engaged  in  various  unlawful  activities,  pur- 
suant to  an  alleged  conspiracy  with  the  unions  to  injure 
Pineapple's  business.  The  individual  defendants  could 
therefore  be  liable  in  two  ways:  they  and  the  unions 
were  part  of  an  unlawful  conspiracy  to  injure  Pine- 
apple's business  and  property;  or  the  individual  defend- 
ants had  engaged  in  unlawful  acts,  the  principal  one 
being  the  unlawful  invasion  of  the  dock  and  the  destruc- 
tion of  Pineapple's  property  and  injury  to  its  employees. 
If  the  conspiracy  charge  was  not  proved,  Pineapple  was 
still  entitled  (as  conceded  by  the  individuals  on  page  3 
of  their  supplemental  brief)  to  recover  for  the  damages 
it  sustained  as  a  result  of  the  unlawful  acts  of  the  indi- 
vidual defendants. 


'Witness  the  first  requested  instruction  which  Pineapple  sub- 
mitted to  the  trial  court: 

"The  plaintiff,  Hawaiian  Pineapple  Company,  Ltd.,  is  seeking 
to  recover  damages  from  the  defendant  International,  from  the 
defendant  Local  8,  and  from  the  various  individual  defendants 
upon  different  grounds.  On  one  ground,  the  plaintiff  is  proceeding 
against  the  defendant  International  and  the  defendant  Local  8  on 
the  basis  that  these  two  unions  have  violated  the  Labor-Manage- 
ment Relations  Act  of  1947.  On  another  ground,  the  plaintiff  is 
proceeding  against  the  various  individual  defendants  and  also  the 
defendant  International  and  the  defendant  Local  8  on  the  basis 
that  all  of  these  defendants  have  committed  various  allegedly  un- 
lawful acts  pursuant  to  a  conspiracy  among  themselves  as  a  result 
of  which  the  plaintiff  claims  to  have  been  injured  in  its  business 
and  property."  (Tr.  123.) 


We  call  the  Court's  attention  to  the  statements  of 
Pineapple's  counsel  when  he  advised  the  trial  court 
that  "  .  .  .  If  we  are  to  recover  on  this  conspiracy  against 
the  individuals,  it  has  to  be  on  one  of  two  theories :  Either 
that  it  was  all  due  to  their  participation  in  a  riot,  or  a 
conspiracy  in  which  they  participated  with  others  to  do 
damage  to  our  business"  (Tr.  926).  In  other  words,  one 
of  the  two  bases  on  which  Pineapple  sought  to  establish 
liability  on  the  individual  defendants  was  for  their  joint 
responsibility  for  participating  in  the  riot  and  the  dam- 
ages that  were  done  therein  and  flowed  therefrom^. 

We  can  readily  understand  how  one,  who  had  not 
participated  in  the  pre-trial  proceedings  and  was  first 
reading  the  contentions  of  the  Pre-Trial  Order,  would 
conclude  that  Pineapple  was  only  proceeding  against  the 
individual  defendants  for  a  violation  of  Section  303  of 
the  Labor- Management  Relations  Act.  One  of  the  prin- 
cipal charging  paragraphs  in  the  Pre-Trial  Order  is  cast 
in  terms  of  the  many  statutory  elements  necessary  to 
bring  a  Section  303  damage  suit  under  the  Act.  A  study 
of  the  pre-trial  proceedings,  however,  shows  the  reason 
for  this. 

As  noted  above,  Pineapple  was  proceeding  against  the 
unions  for  violating  Section  303  of  the  Act,  besides  pro- 
ceeding against  the  individuals  and  unions  for  unlawful 
acts  under  the  common  law.  Since  the  trial  court  took 
the  view  there  was  only  one  series  of  damages  involved, 

2See  also  Pineapple's  Pre-trial  contention  6  (d)  (Tr.  58-59); 
pre-trial  issues  No.  8,  9,  10,  11,  16  (Tr.  67);  and  Pineapple's  re- 
quested instructions  set  out  in  Appendix  A  hereto. 


the  trial  court  directed  that  in  the  preparation  of  the 
Pre-Trial  Order  that  Pineapple's  theories  as  to  the  lia- 
bility of  the  unions  and  the  individuals  be  amalgamated 
or  consolidated  in  one  contention  (Tr.  295,  299).  Neces- 
sarily, the  amalgamated  result  looks  on  the  surface 
mostly  like  a  Section  303  violation  charge,  since  it  re- 
quires so  many  different  factual  elements  to  charge  a 
violation  of  this  section.  However,  the  form  of  the  Pre- 
Trial  Order  should  not  allow  this  Court  to  lose  sight  of 
the  fact  that  Pineapple  specifically  sought  to  establish 
liability  on  the  individual  defendants  for  their  participa- 
tion in  the  riot  and  the  ensuing  damages. 

In  line  with  its  alternative  theory  as  to  the  liability 
of  the  individual  defendants,  Pineapple  submitted  at 
least  three  specific  instructions  to  the  trial  court  dealing 
with  the  riot  and  the  liability  of  the  individual  defend- 
ants therefor.  These  instructions  are  set  out  in  Appendix 
A  attached  hereto  and  the  failure  to  give  them  was  as- 
signed as  Specification  of  Error  2  on  this  appeal. 

Pineapple  was  entitled  to  have  these  instructions  sub- 
mitted to  the  jury  because  the  evidence  was  undisputed 
that  at  least  60  of  the  individual  defendants  had  par- 
ticipated in  the  riot  on  the  dock  and  all  of  the  other 
individual  defendants,  except  one,  were  at  or  near  the 
dock  on  the  day  of  the  riot.  Moreover,  as  will  be  devel- 
oped hereafter  in  more  detail,  the  damages  sustained  by 
Pineapple  were  such  that  it  contended  they  all  flowed 
and  resulted  from  the  riot;  and  the  proof  was  such  that 
a  factual  issue  was  posed  for  the  jury  to  determine  the 
damages  which  were  the  proximate  result  of  the  riot. 


Pineapple's  Specification 
of  Errors 

The  trial  court  did  two  completely  unexpected  things 
in  its  instructions  on  the  liability  of  the  individual  de- 
fendants: the  one  in  what  it  did  instruct  and  the  other 
in  what  it  failed  to  instruct  or  even  submit  to  the  jury. 

First,  the  trial  court  (to  the  surprise  of  all  parties,  no 
such  instructions  having  been  previously  submitted  or  dis- 
cussed) instructed  the  jury  that  an  individual  defendant 
could  only  be  found  liable  (1)  if  one  or  both  unions  was 
found  liable  under  the  Act  (Tr.  1435-1440);  (2)  and  if 
the  individual  was  a  member  of  a  "conspiracy"  between 
either  or  both  of  the  unions  and  the  individual  defend- 
ants (Tr.  1436-1437,  1448-1450);  (3)  and  if  the  "con- 
spiracy" involved  was  one  (a)  to  restrain  trade  and 
commerce  between  Hawaii  and  any  state  and  (b)  to  vio- 
late (in  effect)  the  provisions  of  Section  303  (A)  (1)  of 
the  Act. 

This  Court  has  agreed  with  Pineapple's  objection  that 
the  trial  court  erred  in  instructing  that  an  individual 
could  not  be  found  liable  unless  the  unions  were  first 
found  liable;  but  has  gone  on  to  hold  that  the  jury  find- 
ing of  liability  against  the  unions  in  effect  cured  this 
error  ^. 


^Had  the  trial  court's  instructions  been  confined  solely  to  tying 
together  the  liability  of  the  unions  and  the  individuals,  we  might 
agree  that  the  trial  court's  erroneous  instruction  had  been  cured  by 
the  verdict.  We  fail  to  see  how  this  Court  can  claim  such  a  "cure" 
in  view  of  the  trial  court's  further  instructions  that  the  liability  of 
an  individual  was  dependent  on  his  having  entered  into  a  con- 
spiracy with  either  or  both  unions  to  restrain  trade  between  Hawaii 
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We  ask  this  Court,  however,  to  note  that  Pineapple's 
exceptions'*  went  further  than  objecting  to  union  Hability 
as  a  prerequisite  to  individual  liability  and,  together  with 
Pineapple's  other  exceptions,  put  the  Court  on  fair  no- 
tice of  Pineapple's  cause  of  action  against  the  individuals 
for  damages  flowing  from  "to  just  physically  stop  a  busi- 
ness operation  in  connection  with  the  riot  and  other 
activities  they  engaged  in." 

The  second  unexpected  action  of  the  trial  court  was 
that  it  failed  to  submit  to  the  jury  the  issue  of  the  lia- 
bility of  the  individuals,  separate  and  apart  from  any 
conspiracy  with  the  unions,  and  refused  to  give  any  in- 
structions whatsoever  along  the  lines  requested  by  Pine- 

and  any  state  and  to  (in  effect)  violate  Section  303  (A)  (1)  of  the 
Act.  As  we  pointed  out  in  our  Opening  Brief  (pp.  52-55)  we  know 
of  no  basis  in  law,  under  the  issues  of  this  case,  for  these  further 
instructions.  This  Court  has  remained  silent  on  this  point,  yet  it 
was  just  as  erroneous  for  the  trial  court  to  require  that  the  indi- 
viduals be  co-conspirators  of  a  specified  conspiracy  with  the  unions 
as  it  was  for  the  trial  court  to  instruct  that  the  liability  of  the  union 
was  a  prerequisite  to  individual  liability.  A  verdict  holding  the 
unions  liable  does  not  cure  erroneous  instructions  as  to  the  nature 
or  elements  of  a  charged  conspiracy  between  the  unions  and  the 
individuals. 


'^"Then  the  Plaintiff  Hawaiian  Pineapple  Company  will  take 
an  exception  to  the  instruction  that  there  can  be  no  verdict  against 
the  individuals  in  that  case  unless  the  unions  are  also  found  liable, 
because  there  is  a  cause  of  action  stated  against  them  that  was 
broader  than  a  conspiracy  to  restrain  trade,  and  that  is  to  just 
physically  stop  a  business  operation  in  connection  with  the  riot  and 
other  activities  that  they  engaged  in.  That  was  one  of  the  counts 
under  the  original  complaint,  and  it  seems  to  me  that  they  could 
bring  in  a  verdict  in  the  Hawaiian  Pineapple  Company  case  even 
though  they  did  not  bring  one  against  the  unions."  (Tr.  1450). 


apple  (set  out  in  Appendix  A  attached  hereto)  as  to  the 
liability  of  the  defendants  for  their  unlawful  invasion  of 
the  dock. 

Thus,  the  legal  liability  of  an  individual  defendant  in 
this  case  was  submitted  to  the  jury  solely  on  the  basis  of 
whether  he  was  a  conspirator  with  either  or  both  unions 
to  restrain  trade  between  Hawaii  and  any  state  and  to 
violate  the  prohibitions  of  Section  303  (A)  (1)  of  the 
Act.  This  was  improper,  as  Pineapple  pointed  out^,  again 
putting  the  trial  court  on  fair  notice  that  Pineapple  was 
entitled  to  recover  against  the  individual  defendants  for 
their  unlawful  activities. 

This  Court's  "oll-or-none" 
Theory  is  no  Answer 

It  is  difficult  to  determine  the  ground  or  grounds  on 
which  this  Court  has  affirmed  the  verdict  exonerating 
the  individual  defendants. 

The  central  theme  of  this  Court's  opinion  appears  to 
be  that  Pineapple  tried  its  case  against  the  individual 
defendants  on  an  "all-or-nothing"  basis  of  getting  the 
same  total  set  of  damages  from  the  individual  defendants 
as  from  the  two  unions;  and  the  verdict  in  favor  of  the 


5"Then  my  second  point  is  the  failure  to  instruct  in  the  Ha- 
waiian Pineapple  Company  case  that  the  plaintiff  could  recover 
against  the  individuals  and /or  unions  on  a  theory  other  than  the 
Taft-Hartley  Act,  because  there  was  a  diversity  of  citizenship  and 
they  engaged  in  physical  activities  that  prevented  us  from  carrying 
on  our  business  which  they  were  in  no  event,  under  any  theory  of 
labor  dispute  or  anything  else,  entitled  to  engage  in.  We  would  be 
entitled  to  recover  on  that  theory  if  there  were  no  Taft-Hartley 
action  involved  here."  (Tr.  1450-1451). 
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individuals  meant  that  the  jury  decided  Pineapple 
was  not  entitled  to  the  same  damages  against  the  indi- 
vidual defendants  as  it  was  entitled  to  against  the  union. 
In  a  nutshell,  this  Court's  notion  seems  to  be  that  by- 
stating  an  oral  preference  for  a  form  of  verdict  in  which 
only  one  amount  of  damages  could  be  inserted  by  the 
jury  as  against  the  unions  and  the  individual  defendants 
found  liable,  Pineapple  placed  itself  in  a  "strait-jacket" 
as  to  damages^. 

This  Court's  opinion  does  not  answer  Pineapple's  po- 
sition on  this  appeal.  Whether  or  not  Pineapple,  willingly 
or  through  the  action  of  the  trial  court,  was  placed  in 
what  this  Court  calls  a  "strait- jacket"  as  to  damages,  the 


^This  Court's  decision  appears  to  stem  from  the  following  state- 
ments in  its  opinion : 

P.  9  —  "We  must  keep  in  mind  that  the  trial  court  held  the 
plaintiff  to  an  all-or-nothing  recovery  against  the  individuals  and 
required  as  a  condition  of  their  liability  that  a  union  first  be  found 
liable." 

P.  10  —  "In  such  an  event  the  strait-jacket  as  to  damages  —  the 
same  amount  against  the  individuals  as  against  International  or 
Local  —  would  have  justified  the  jury  in  returning  a  verdict  in 
favor  of  the  individuals." 

P.  10  —  "...  but  still  under  the  no-liability  theory  for  less  than 
all  acquiesced  in  by  plaintiff,  it  affords  no  basis  to  attack  the  verdict 
because  we  know  that  certain  individuals  were  necssarily  liable  for 
a  fraction  of  the  total  damage." 

P.  12  —  "  .  .  .  distilling  the  case  down,  we  think  that  pineapple 
did  in  the  end  project  its  case  for  liability  on  the  basis  of  a  common 
sum  against  all,  that  is,  as  against  all  defendants  found  responsible." 

P.  13  —  "...  when  counsel  for  Pineapple  said,  in  discussing  the 
form  of  the  verdict,  the  following:  ...  at  that  point  the  trial  court 
was  entitled  to  put  Pineapple  on  an  all-or-nothing  basis  for  the 
same  amount  as  to  each  defendant  found  liable." 

P.  14  —  ".  .  .  Pineapple  did  not  focus  on  the  damage  at  the 
dock,  but  let  the  case  go  on  an  all-or-nothing  basis." 
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uncontraverted  fact  remains  that  there  was  never  pre- 
sented to  the  jury  for  its  determination  Pineapple's  con- 
tentions that  the  damages  which  it  sustained  in  this  case 
flowed  from  the  riot  and  the  resulting  consequences  and 
that  the  individual  defendants  who  participated  in  the 
physical  invasion  of  the  dock  and  the  riot  were  jointly 
liable  for  the  damages  proximately  resulting  therefrom. 

The  flaw  in  this  Court's  reasoning,  as  we  see  it,  is  its 
assumption  that  there  was  a  significant  difference  be- 
tween the  total  damage  for  which  the  unions  were  held 
liable  and  the  total  damage  for  which  the  individual  de- 
fendants could  have  been  held  jointly  liable.  We  know 
of  no  basis  for  any  such  assumption  in  the  record.  The 
proof  was  such  that  every  item  of  damage  that  might  be 
said  to  be  included  in  the  verdict  obtained  against  the 
unions  certainly  raised  a  question  of  fact  for  determina- 
tion by  the  jury  as  to  whether  it  was  also  the  proximate 
result  of  the  activities  of  the  individual  defendants  in 
staging,  and  as  an  aftermath  of,  their  riot. 

The  items  of  damage  for  which  Pineapple  is  seeking 
recovery  are  set  out  in  the  Pre-Trial  Order  (Tr.  61-63) 
and  were  supported  by  extensive  testimony  in  the  record 
(Tr.  486,  686,  916,  918-919,  935-949,  956,  958,  988-996, 
1038,  1040,  1048,  1051-1052,  1056-1057,  1060,  1061, 
1066-1067). 

Admittedly,  there  can  be  no  dispute  that  the  damage 
directly  done  in  the  riot  was  the  proximate  result  of  the 
participating  individual  defendants:  truck  repairs  (Tr. 
1038) ;  crane  repairs  (Tr.  1040) ;  lost  cases  of  pineapple 
(Tr.   918-919,    1048);   cut  mooring  lines   and  destroyed 
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gangway  (Tr.  1061,  1062);  medical  and  hospital  expenses 
for  injured  employees  (Tr.  1066-1067).  Next,  there  were 
the  consequential  damages  sustained  at  The  Dalles,  which 
Pineapple  contended  were  the  proximate  result  of  the 
riot:  charter  hire  of  the  ocean-going  tug  ONO  and  the 
barge  YFN  while  they  were  forced  to  be  idle  (Tr.  1051- 
1052,  1061),  special  police  costs  (Tr.  1060),  expenses  of 
Pineapple's  employees  (Tr.  1058),  additional  freight 
costs  of  having  to  truck  cargo  to  Portland  (Tr.  1067). 
Many  other  items  of  damages  at  The  Dalles  were  ex- 
cluded by  the  trial  court,  but  such  as  were  admitted  in 
evidence  were  viewed  as  "direct"  losses  and  warranted 
jury  determination. 

Finally,  there  were  the  consequential  damages  at 
Pineapple's  plant  at  San  Jose,  California,  which  con- 
sisted of  the  additional  expense  to  which  Pineapple  was 
put  by  reason  of  not  being  able  to  obtain  the  pineapple 
in  time  to  directly  can  fruit  cocktail.  It  will  be  recalled 
that  the  riot  put  Pineapple's  crane  for  unloading  from 
the  barge  out  of  commission  for  about  ten  days  after 
the  riot  (Tr.  1040).  Pineapple's  plant  had  previously 
purchased  large  quantities  of  perishable  fruits  to  be 
mixed  with  cherries  and  with  pineapple  from  the  barge 
in  the  preparation  of  canning  of  fruit  cocktail.  To  pre- 
vent the  spoilage  of  these  fresh  fruits  while  awaiting  the 
arrival  of  the  pineapple  on  the  barge.  Pineapple's  plant 
was  forced  to  process  and  can  them  into  a  mixture 
known  as  "fruit  mix".  By  the  time  the  crane  was  once 
again  in  operation,  the  San  Jose  plant  had  been  forced 
to  process  and  can  all  of  the  fresh  fruit. 
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Since  it  would  have  been  possible  to  hold  off  the 
canning  of  the  fresh  fruit  from  September  26  until  Sep- 
tember 29,  the  day  when  the  pineapple  would  have  ar- 
rived at  the  San  Jose  plant  had  it  not  been  for  the  riot 
on  September  28th,  Pineapple's  position  before  the  jury- 
was  that  all  of  the  additional  expenses  which  it  incurred 
by  reason  of  having  to  convert  the  fresh  fruit  into  fruit 
mix  and  thereafter  to  re-process  it  into  fruit  cocktail 
upon  the  eventual  receipt  of  the  pineapple,  could  be 
attributed  to  the  failure  to  receive  the  pineapple  as  a 
result  of  the  riot.  In  other  words,  Pineapple's  position 
was  that  this  was  a  question  of  fact  to  be  passed  upon 
by  the  jury  as  to  whether  or  not  this  item  of  damage 
was  a  proximate  result  of  the  riotous  activities  of  the 
individual  defendants. 

It  is,  of  course,  possible  to  fly-speck  a  few  small  items 
of  damage  which  might  be  said  to  be  attributable  to  the 
unions  but  not  to  the  aftermath  of  the  riot  of  the  par- 
ticipating individual  defendants'^.  We  cannot  conceive 
this  Court  would  choose  to  rely  on  any  such  differences 
as  justification  for  holding  that  Pineapple  was  not  en- 
titled to  have  submitted  to  the  jury  the  total  harm  per- 
petrated by  the  individual  defendants  as  the  result  of  the 
riot,  which  total  harm  was  substantially,  if  not  identical, 
with  the  total  harm  effected  by  the  unions. 


^For  example,  e.g.,  the  charter  hire  of  the  tug  ONO  and  the 
barge  YFN  for  September  26  and  September  27  or  the  cost  of  spe- 
cial police  on  these  two  days. 
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Failure  to  Meet-  Pineapple's 
Specification  of  Errors 

After  the  jury  returned  its  verdict  in  favor  of  the  in- 
dividual defendants,  Pineapple  moved  for  a  partial  new 
trial  on  the  same  grounds  which  have  been  raised  in 
this  appeal  (Tr.  142-145).  In  denying  this  motion,  the 
trial  court  neither  stated  Pineapple's  contentions,  as 
they  were  submitted  in  its  motion,  nor  answered  these 
contentions^. 

Once  again  in  this  appeal  Pineapple  in  its  specifi- 
cation of  errors  presented  the  same  contentions  which 
were  presented  in  its  motion  for  a  partial  new  trial.  Once 
again,  we  respectfully  submit  that  Pineapple's  conten- 
tions have  not  been  stated,  as  raised  by  Pineapple®,  nor 
have  these  contentions  been  answered. 


^The  only  reference  to  Pineapple's  motion  for  a  partial  new 
trial  in  the  twenty-eight-page  opinion  by  the  trial  court  was  as 
follows : 

"Before  dealing  with  defenses,  it  is  well  at  this  point  to  dispose 
of  plaintiff  Pineapple's  motion  for  new  trial  upon  the  ground  that 
the  individual  defendants  could  have  been  held  upon  the  same 
ground  and  the  same  evidence  as  were  the  unions,  pineapple  here 
repeats  thee  same  error  as  was  made  by  the  unions  in  contending 
that  the  verdicts  were  inconsistent. 

"It  is  true  that  the  Court  may  not  have  accurately  stated  the 
elements  of  liability  at  common  law  as  to  the  individuals.  But  no 
exceptions  were  taken  to  the  instructions  upon  this  ground.  The 
subject  is  highly  complicated  and  the  question  of  whether  the  state 
law  or  a  common  law  adopted  by  the  federal  enactments  applies  is 
extremely  nebulous.  Certainly,  the  ground  chosen  by  Pineapple  for 
objection  and  exception  cannot  be  maintained.  The  jury  found 
against  Pineapple  on  a  fair  statement  of  the  common  law.  This 
motion  for  new  trial  is  therefore  denied."  (Tr.  165.) 

^So  this  Court  states :  "...  although  complaint  is  made  by 
Pineapple  that  the  jury  was  not  permitted  to  consider  the  liability 
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When  this  Court  states  that  Pineapple  "did  not  focus 
on  the  damage  at  the  dock,  but  let  the  case  go  on  an  all- 
or-nothing  basis",  it  is  not  dealing  fairly  with  Pineapple. 
If  there  was  one  aspect  of  the  case  on  which  Pineapple 
focused  above  everything  else  (and  on  this  we  guarantee 
that  opposing  counsel  will  agree),  it  was  the  physical 
invasion  of  and  the  riot  on  the  dock  and  the  ensuing  and 
resulting  damage  to  Pineapple. 

If  there  was  any  letting  "the  case  go  on  an  all-or- 
nothing  basis",  it  was  that  the  participating '°  individual 
defendants  were  liable  for  the  common  sum  or  total  set 
of  damages  involved  on  the  basis  of  (1)  the  conspiracy 
with  the  unions  to  injure  Pineapple's  business  or  (2) 
the  riot  and  consequential  damage  therefrom.  Regardless 
of  whether  or  not  the  conspiracy  basis  for  the  liability  of 
the  individual  defendants  was  proven.  Pineapple  was 
still  entitled  by  reason  of  its  pleadings,  proof,  and  re- 
quested instructions,  to  have  the  alternative  basis  for 
the  liability  of  the  individual  defendants  submitted  to 
tlie  jury.  This  the  trial  court  failed  and  refused  to  do. 

of  all  individuals  for  a  common  sum  different  from  the  sum  of 
liability  found  as  against  International  and  Local"  (p.  9),  Pine- 
apple is  not  complaining  of  this  point  but  of  the  fact  that  the  jury 
was  never  permitted  to  pass  upon  the  common  sum  liability  of  the 
individual  defendants  found  to  have  participated  in  the  riot  and  the 
damages  proximately  resulting  therefrom. 


'°The  verdict  form  required  the  jury  to  strike  out  the  name  of 
any  defendant  against  whom  the  jury  did  not  intend  to  return  a 
verdict.  (Tr.  141.) 
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CONCLUSION 

This  Court  has  acknowledged  the  injustice  of  this 
case  insofar  as  one  or  more  of  the  union  officers  and 
agents  escaped  individual  liability  (p.  14).  The  injustice 
runs  deeper  than  this,  for  under  the  jury's  verdict  in 
this  case  at  least  60  individual  defendants  who  jointly 
participated  in  the  riot  against  Pineapple  have  been  al- 
lowed to  escape  liability  for  their  unlawful  acts. 

We  submit  that  the  unjust  verdict  exonerating  the 
individuals  resulted  from  the  failure  of  the  trial  court  to 
allow  the  jury  to  separately  pass  upon  the  joint  liability 
of  the  individual  defendants  for  their  riotous  activities 
and  was  further  due  to  errors  committed  by  the  trial 
court  in  the  actual  instructions  it  gave  to  the  jury  with 
respect  to  the  liability  of  the  appellees,  all  of  which  errors 
(except  the  tying  together  of  the  liability  of  the  unions 
and  individuals)  have  not  been  met  by  this  Court. 

Accordingly,  we  respectfully  submit  that  this  Court 
should  grant  our  petition  for  a  rehearing  to  consider  and 
decide  Pineapple's  specification  of  errors  in  this  cause, 
which  have  never  been  directly  met  or  answered. 

Respectfully  submitted, 

Krause,  Evans  Sc  Lindsay 
GuNTHER  F.  Krause 
Dennis  Lindsay 

Attorneys  for  Appellant  and 
Petitioner 
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APPENDIX  A 


SPECIFICATION  OF  ERRORS 
(Assigned  on  Appeal) 

1.  The  District  Court  erred  in  failing  to  submit  to  the 
jury  the  issue  of  the  common  law  liability  of  the  individual 
appellees  to  Hapco  as  a  result  of  their  unlawful  activities, 
separate  and  apart  from  any  issues  of  their  liability  as  co- 
conspirators with  International  and  Local  8. 

2.  The  District  Court  erred  in  refusing  to  give  to  the 

jury  the  following  instructions  requested  by  Hapco: 

"If  you  find  from  a  preponderance  of  the  evidence 
that  certain  individual  defendants  on  or  about  Sep- 
tember 28,  1949,  in  a  riotous  and  tumultuous  manner 
entered  upon  the  dock  of  the  Port  of  The  Dalles  and 
thereby  placed  in  fear  the  employess  of  the  plaintiff 
or  of  the  Port  of  The  Dalles,  or  of  any  other  em- 
ployers who  were  engaged  in  business  with  the  plain- 
tiff with  an  object  of  intimidating  said  employees 
and  inducing  them  to  refuse  to  perform  their  serv- 
ices for  the  plaintiff  and  other  employers,  and  you 
further  find  that  plaintiff  sustained  damages  as  a 
proximate  result  of  such  activities  of  the  defendants, 
then  your  verdict  should  be  for  the  plaintiff  and 
against  such  defendants  who  participated,  in  such 
amount  as  will  reasonably  compensate  it  for  the 
damage  to  its  business  and  property."  (Tr.  130) 

*  H«  * 
"If  you  find  from  the  preponderance  of  the  evi- 
dence that  on  September  28,  1949,  at  about  the  hour 
of  2:00  p.m.  certain  individual  defendants  entered 
upon  the  dock  of  the  Port  of  The  Dalles  and  there  in 
a  loud,  riotous  and  tumultuous  manner  assaulted  cer- 
tain employees  of  the  plaintiff  and  damaged  property 
and  cargo  belonging  to  the  plaintiff  and  resisted  the 
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police  officers  of  the  City  of  The  Dalles,  all  of  the  in- 
dividual defendants  who  participated  in  the  raid 
upon  the  dock  are  liable  for  all  of  the  injuries  and 
damages  inflicted  by  any  of  the  rioters  if  any  such 
damages  or  injuries  were  inflicted."  (Tr.  130-131) 

^       sH       sH 

"In  the  assessment  of  damages  against  the  vari- 
ous defendants,  you  should  consider  the  date  as  of 
which  the  defendant  or  defendants  commenced  the 
activities  herein  complained  of,  bearing  in  mind 
plaintiff's  claim  that  its  damages  were  sustained 
during  a  period  commencing  September  26,  1949. 
Accordingly,  if  you  find  from  a  preponderance  of 
the  evidence  that  each  of  the  defendants,  as  a  result 
of  a  conspiracy,  engaged  in  the  activities  herein  com- 
plained of  and  that  plaintiff's  losses,  if  any,  com- 
menced as  of  September  28,  1949,  then  each  of  the 
defendants  would  be  liable  for  all  of  the  damages, 
if  any,  sustained  on  and  after  that  date  regardless  of 
whether  he  or  they  participated  in  the  unlawful  ac- 
tivities subsequent  to  that  date.  On  the  other  hand, 
if  you  find  from  a  preponderance  of  the  evidence  that 
there  was  no  conspiracy,  then  the  defendants  may 
only  be  held  liable  for  such  damages,  if  any,  that 
plaintiff  sustained  as  a  result  of  the  activities  of 
such  defendant  or  defendants,  bearing  in  mind  the 
instruction  which  I  have  given  you  as  to  resoonsi- 
bility  for  the  damages  resulting  from  the  riot,  if  any. 

"I  further  instruct  you  that  the  plaintiff  Hawaiian 
Pineapple  Company  can  make  only  one  recovery  of 
the  damages,  if  any,  awarded  to  it  in  this  action, 
and  that  if  you  should  find  for  the  plaintiff  against 
some  of  the  defendants  in  one  sum  and  against 
others  of  the  defendants  for  another  sum,  the  plain- 
tiff would  be  only  entitled  to  recover  the  larger  sum 
awarded,  and  is  not  entitled  to  recover  the  total  of 
the  different  sums  awarded."  (Tr.  133-134) 
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Hapco  objected  to  the  refusal  of  the  District 
Court  to  give  instructions  that  it  was  entitled  to  re- 
cover against  the  individual  appellees,  even  if  the 
Labor-Management  Relations  Act,  1947,  was  not  in- 
volved in  the  action,  because  of  the  wrongful  physi- 
cal activities  engaged  in  by  the  individual  appellees 
in  preventing  Hapco  from  carrying  on  its  business 
operations  (Tr.  1450-1451). 

3.    The  District  Court  erred  in  giving  the  following 

instructions  to  the  jury: 

"Now,  I  want  to  mark  that  point.  If  you  find 
under  these  instructions  that  I  have  just  given  you 
that  neither  of  these  unions  is  liable,  neither  the 
International  nor  the  local,  then  you  shall  promptly 
enter  a  verdict  in  favor  of  all  the  defendants  and 
against  the  plaintiff.  That  includes  the  individuals 
and  everyone  else.  Now  if  you  have,  however,  found 
liability  under  these  instructions  as  to  one  or  both 
unions,  the  International  and  local,  then  you  may 
consider  the  liability  of  the  individual  defendants. 
In  other  words,  you  have  to  find  the  unions  or  one 
of  them  liable  under  the  first  part  of  the  instructions 
before  you  can  consider  any  individuals."  (Tr.  1435) 

^  ^  't* 

"If  you  find  from  the  evidence,  that  the  indi- 
vidual defendants,  [1726]  among  themselves  or 
together  with  the  Defendants  International  and 
Local  8,  or  either  of  the  unions,  conspired  together 
to  restrain  trade  and  commerce  between  the  Terri- 
tory of  Hawaii  and  any  state  of  the  United  States, 
and  to  encourage  or  induce  the  employees  of  any 
employer  by  concerted  action  in  the  course  of  their 
employment  to  refuse  to  transport,  handle  or  work 
upon  a  cargo  of  pineapple  at  The  Dalles,  Oregon, 
or  to  perform  any  services  in  connection  therewith, 
with  the  object  of  forcing  any  employer  or  other  per- 
son to  cease  doing  business  with  any  other  person. 


22 

and  with  the  purpose  of  doing  injury  to  the  business 
or  property  of  the  plaintiff,  and  that  said  damage 
to  business  or  property  was  actually  accomplished, 
then  plaintiff  is  entitled  to  recover  against  any  indi- 
viduals who,  knowing  of  the  unlawful  intent,  did 
any  act  in  furtherance  thereof  and  reasonably  cal- 
culated to  effect  the  object  of  the  conspiracy."  (Tr. 

1436-1437) 

*  *     * 

"If  you  find  there  was  no  conspiracy  involving 
any  individual  defendants,  then  your  deliberations 
will  be  confined  to  the  defendant  unions  alone  in 
accordance  with  the  [1728]  previous  instructions.  If 
as  to  any  individual  defendant  you  find  he  was  not 
a  member  of  such  conspiracy  or  did  no  act  in  fur- 
therance of  any  conspiracy,  knowing  of  the  common 
design  and  with  the  purpose  of  aiding  and  abetting 
the  common  object,  then  you  should  find  in  favor 
of  that  defendant."  (Tr.  1438-1439) 

*  *     * 

"If  you  find  that  the  International,  acting  through 
its  agents  or  officers,  in  the  course  of  their  employ- 
ment, or  through  Local  8  and  Local  8  itself,  through 
its  officers  and  [1729]  agents  or  members,  in  the 
course  of  their  employment,  induced  or  encouraged 
employes  of  any  employer  to  engage  in  a  concerted 
refusal  in  the  course  of  their  employment  to  trans- 
port or  otherwise  handle  any  goods,  articles  or  com- 
modities, or  otherwise  handle,  work  on  or  perform 
services  in  connection  with  any  goods,  if  one  of  the 
objects  of  the  inducement  and  encouragement  was 
to  force  or  require  any  person  to  cease  doing  busi- 
ness with  any  other  person,  and  as  a  direct  result 
plaintiff  was  injured  in  business  or  property,  then 
you  may  find  liability  against  both  the  union 
defendants. 

If  you  find  only  one  is  so  liable,  then  you  will 
find  liability  against  such  defendant. 
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If  you  do  not  so  find,  you  will  return  a  verdict 
for  all  defendants  and  against  the  plaintiff. 

But  if  you  find  one  of  the  defendant  unions  liable, 
or  both  of  the  defendant  unions  liable,  and  if  on 
further  consideration  you  find  that  the  defendant 
union  or  unions  against  whom  you  have  found  lia- 
bility further  entered  into  a  conspiracy,  as  above 
described,  with  the  individual  defendants,  you  will 
add  to  the  verdict  the  names  of  all  the  individual 
defendants  against  whom  you  find."  (Tr.  1439-1440). 

Hapco  objected  to  these  instructions  to  the  effect 
that  there  could  be  no  verdict  against  the  individual 
appellees  unless  the  unions  were  also  found  liable, 
on  the  ground  that  the  cause  of  action  against  the 
individual  appellees  was  broader  than  a  conspiracy 
to  restrain  trade  and  was  directed  against  and  in- 
cluded the  riot  and  the  other  activities  the  indi- 
vidual appellees  engaged  in  to  physically  stop 
Hapco's  business  operations  (Tr.  1450). 
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OPINION   BELOW 
The  memorandum  opinion  of  the  District  Court    (R. 
61-71)  is  reported  at  107  F.  Supp.  976. 

JURISDICTION 
This  appeal  involves  federal  income  taxes  for  the  year 
1948  in  the  total  amount  of  $780.13  plus  interest.  The 
taxes  in  controversy  were  paid  to  the  Collector  of  Internal 
Revenue  for  the  District  of  Montana  on  September  11, 
1950.  (R.  72.)  On  or  about  September  20,  1950,  tax- 
payers filed  a  claim  for  refund,  and  after  the  expiration 
of  six  months  from  the  date  of  filing-  of  such  claim  and 


within  the  statutory  period  of  limitations  (Section 
3772(a)  of  the  Internal  Revenue  Code),  taxpayers  insti- 
tuted this  suit  for  refund  in  the  District  Court  of  the 
United  States  for  the  District  of  Montana.  (R.  73.) 
Jurisdiction  was  conferred  on  the  District  Court  by  28 
U.  S.  C,  Sec.  1340.  Judgment  was  entered  for  the 
plaintiffs  on  October  9,  1952.  (R.  83-84.)  Within  sixty 
days  and  on  December  5,  1952,  a  notice  of  appeal  was 
filed.  (R.  84.)  The  jurisdiction  of  this  Court  is  invoked 
under  28  U.  S.  C,  Sec.  1291. 

QUESTIONS  PRESENTED 

1.  Whether  the  taxpayer,^  a  doctor  practicing  medicine 
as  a  member  of  an  "unincorporated  Association,"  is 
taxable  on  his  full  proportionate  share  of  the  net  earnings 
derived  by  the  Association  from  the  medical  services  ren- 
dered by  the  member-doctors,  including  the  share  of  net 
earnings  for  the  taxable  year  set  aside  as  a  "reserve"  by 
the  Association  for  future  expenses. 

The  answer  depends  on  wliether  the  Association  is  to 
be  treated  for  federal  income  tax  purposes  as  a  corpora- 
tion and  its  members  as  shareholders,  as  the  Distirct  Court 
held,  or  as  a  partnership  composed  of  the  doctor-members, 
as  the  Government  contends. 

2.  Whether  an  amount  contributed  by  the  Associa- 
tion to  a  pension  trust  for  the  benefit  of  the  taxpayer  as 
an  "employee"  of  the  Association  is  taxable  to  him  in 
the  year  in  which  the  contribution  w^as  made. 


'  Alyce  Kintner,  taxpayer's  wife,  is  a  party  because  joint  returns  were  filed. 
(R.  72.)  For  convenience  future  references  will  be  made  only  to  the  hus- 
band, as  the  "taxpayer." 


(a)  If  the  Association  constitutes  a  partnership  for 
tax  purposes  (as  contended  by  the  Government)  then 
the  contribution  concededly  is  taxable  to  the  taxpayer  as 
part  of  his  share  of  the  partnership  net  earnings. 

(b)  If  the  Association  is  deemed  a  corporation  of 
which  the  member-doctors  are  shareholder-employees  (as 
the  District  Court  held)  the  includibility  of  the  contribu- 
tion in  taxpayer's  income  for  the  taxable  year  depends 
upon  the  answer  to  the  following  question: 

Whether  the  pension  plan  meets  the  exemption  require- 
ments of  Section  165(a)  of  the  Internal  Revenue  Code. 

STATUTE  AND  REGULATIONS  INVOLVED 
These  appear  in  the  Appendix,  infra. 

STATEMENT 
The  facts  as  found  by  the  District  Court   (R.  61-63, 
72-80)  may  be  summarized  as  follows:^ 

The  taxpayer  is  a  medical  doctor  practicing  his  profes- 
sion in  J^.Iissoula,  Montana.  For  many  years  prior  to 
June  30,  1948,  he  was  a  member  of  a  co-partnership  which 
practiced  medicine  under  the  firm  name  of  Western 
Montana  Clinic.  On  that  day  the  partners  dissolved  the 
partnership  and  executed  "Articles  of  Association"  where- 
by they  purported  to  become  members  of  an  unincorpo- 
rated association  (hereafter  referred  to  as  the  "Asso- 
ciation")   for   the   practice   of   medicine   under  the   same 


The  "Findings  of  Fact"  (R.  72-80)  are  a  replica  of  the  findings  as  proposed 
by  the  plaintiffs  below,  and  embody  numerous  conclusions  of  law.  Only  their 
factual  content  is  summarized  in  the  statement. 


name.  The  assets  and  liabilities  of  the  predecessor  par- 
tnership were  taken  over  by  the  Association,  which  there- 
after carried  on  the  same  activities  previously  carried  on 
by  the  partnership.  All  but  two  of  the  employees  of  the 
predecessor  partnership  became  employees  of  the  Asso- 
ciation.   (R.  62,  73-75.) 

The  Articles  of  Association  (R.  12-28),  incorporated 
by  reference  in  the  District  Court's  findings  (R.  74), 
provided  that  the  members  "associate  themselves  together 
for  the  practice  of  medicine  and  surgery  as  an  unincor- 
porated Association,"  which  was  to  be  endowed  with  the 
"attributes  of  a  corporation"  and  to  be  "treated  as  a 
corporation  for  purposes  of  taxation.''  (R.  12-13.)  The 
Association  was  to  terminate  upon  the  death  of  the  last 
survivor  of  the  original  members.  (R.  13.)  The  original 
"members"  of  the  Association  were  the  eight  doctors 
who  were  the  members  of  the  predecessor  partnership,  and 
only  physicians  or  surgeons  duly  licensed  to  practice  medi- 
cine in  Montana  were  eligible  for  admission  to  member- 
ship. (R.  14-15.)  The  affairs  of  the  Association  were 
to  be  managed  by  an  executive  committee  composed  of 
five  of  the  members,  who  were  to  select  officers,  and 
any  indebtedness  incurred  by  the  Association  through  the 
act  of  a  member  without  authority  conferred  by  the  com- 
mittee was  chargeable  against  such  member's  share  of 
the  earnings  of  the  Association.  (R.  15-18.)  Only 
the  members  were  to  be  liable  to  third  parties  for  profes- 
sional misconduct.  (R.  19.)  They  w^re  to  receive  "sal- 
aries" fixed  by  the  executive  committee,  the  net  earnings 
of  the  Association  were  to  be  divided  among  them  "in 
proportion  to  the  salaries  of  such  Members,"  and  "All 


sums  paid  to  Members,  *  *  *  by  way  of  distribution  of  net 
earnings,  shall  be  deemed  to  constitute  compensation  to  the 
ATembers  for  services  rendered  during  the  year."  (R. 
19-20.)  The  Association  was  to  collect  the  "accounts 
receivable  for  j^rofessional  services  rendered"  by  the  mem- 
bers, was  to  furnish  them  with  the  equipment  needed  to 
render  such  services,  and  was  to  pay  "all  necessary  ex- 
penses incident  to  the  practice  of  medicine  and  surgery 
by  its  Members."  (R.  21.)  In  lieu  of  receiving  an  interest 
in  assets  of  the  Association,  each  member  agreed  that  upon 
his  death  or  withdrawal  he  would  accept  the  benefits  of 
a  pension  plan  the  cost  of  which  was  to  be  borne  by  the 
Association  (R.  23-25.)  The  death  or  retirement  of  a 
member  was  not  to  cause  a  dissolution  of  the  Association 
(R.  26),  and  the  interest  of  a  member  was  "non-assign- 
able"   (R.  27). 

The  Association  was  formed  by  the  former  partners 
to  enable  some  rather  than  all  of  them  to  manage  its 
affairs,  and  to  avoid  the  necessity  of  a  reorganization  of 
the  partnership  upon  the  death  of  a  member.  (R.  73-74.) 
Since  its  formation  the  Association  has  operated  in  ac- 
cordance with  the  articles  of  association.  Its  affairs  have 
been  managed  by  an  executive  committee  composed  of 
some  of,  the  members,  while  officers  chosen  by  the  com- 
mittee have  handled  minor  details  of  management.  Tax- 
payer was  elected  its  president.  The  Association  rented 
in  its  name  space  for  use  in  the  practice  of  medicine;  em- 
ployed the  services  of  non-member  doctors  and  other 
employees;    collected    in    its    name    the    fees    earned    for 


medical  services  rendered  by  its  members  and  other  doc- 
tors employed  by  it;  and  paid  them  salaries  and  all  their 
expenses  in  practicing  their  profession.  It  also  paid  social 
security  and  withholding  taxes,  for  which  purposes  it 
included  among  its  employees  the  member-doctors;  and  it 
paid  federal  corporate  income  taxes  and  state  corporation 
license  taxes.    (R.  75-76.) 

The  Articles  of  Association  provided  for  establishment 
of  a  pension  plan  for  the  benefit  of  "qualified  employees," 
whereby  those  who  had  been  "employed  by  the  Asso- 
ciation or  its  predecessor  partnership  for  at  least  three 
years  and  have  attained  the  age  of  at  least  thirty  years, 
shall  be  entitled  to  retirement  benefits."  (R.  24.)  Imme- 
diately upon  its  formation  the  Association  entered  into  a 
pension  trust  agreement  with  a  trustee-bank.  (R.  78.) 
This  agreement  provided  with  respect  to  eligibility  require- 
ments that  employees  of  the  Association  who  were  "em- 
ployees or  members"  of  the  predecessor  partnership  "shall 
be  given  credit  for  such  period  of  membership  or  em- 
ployment by  such  predecessor."  (R.  30.)  All  contribu- 
tions under  the  pension  plan  are  made  by  the  Association, 
and  none  by  the  participants.    (R.  78.) 

During  the  portion  of  the  tax  year  1948  beginning  on 
July  1,  1948,  the  Association  had  thirty-eight  employees, 
including  as  "employees"  the  eight  member-doctors  who 
were  the  members  of  the  predecessor  partnership.  Of 
these,  twenty-four  (not  including  the  member  doctors) 
were  ineligible  to  participate  under  the  terms  of  the  pen- 
sion plan  by  reason  of  the  fact  that  they  had  been  em- 
ployed less  than  three  years,  and  three  others  were  inel- 


ioiljle  because  of  the  age  requirements.  Of  the  remaining 
elcxen  persons  who  participated  in  the  plan,  eight  were 
the  member  doctors,  and  for  purposes  of  determining 
x\hether  they  had  ])een  employed  by  the  Association  for 
at  least  three  years  the  period  during  which  they  had  been 
l)artners  of  the  predecessor  partnership  was  treated  as  a 
period  of  employment.  Only  three  persons  who  were  not 
members  of  the  Association  participated  in  the  plan.  (R. 
79-80.) 

The  Association  set  up  a  "reserve"  fund  on  its  books 
during  1948,  to  cover  anticipated  operating  expenses  for 
future  years ;  and  if  the  Association  is  to  be  regarded  for 
federal  income  tax  purposes  as  a  partnership  rather  than 
a  corporation  a  share  of  this  reserve  amounting  to 
$1,140.82  is  concededly  includible  in  taxpayer's  income 
for  the  tax  year  1948.  (R.  9-10,  62-63,  72-73.)  The 
Association  also  made  contributions  to  the  pension  trust 
during  1948,  of  w^hich  $976.14  was  paid  for  taxpayer's 
benefit.  (R.  62,  72-73.)  Taxpayer  did  not  report  either 
of  these  amounts  in  his  1948  tax  returns,  and  the  Com- 
missioner added  them  to  his  income,  resulting  in  a  de- 
ficiency determination.  Taxpayer  paid  the  deficiency,  and 
after  his  claim  for  refund  was  not  acted  upon  instituted 
this  suit  for  refund.    (R.  72-73.) 

The  District  Court  held  that  the  Association  was  to  be 
treated  for  federal  income  tax  purposes  as  a  corporation 
rather  than  a  partnership,  and  hence  that  taxpayer's 
share  of  the  reserve  fund  set  aside  by  the  Association 
was  not  taxable  to  him.  It  further  held  that  the  pension 
trust  met  the  exemption  requirements  of  Section  165(a) 
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of  the  Internal  Revenue  Code,  and  hence  that  taxpayer 
was  not  taxable  on  the  amount  paid  to  the  trust  by  the 
Association  on  his  behalf.  (R.  63-71,  80-83.)  It  accord- 
ingly entered  judgment  for  the  taxpayer.    (R.  83-84.) 

STATEMENT  OF  POINTS  TO  BE  URGED 
The  District  Court  erred: 

1.  In  holding  that  an  unincorporated  Association 
formed  by  a  group  of  doctors  for  the  purpose  of  prac- 
ticing medicine  is  to  be  regarded  for  federal  income  tax 
purposes  as  if  it  were  a  corporation,  rather  than  as  a 
partnership  composed  of  the  doctor-members  of  the  As- 
sociation. 

2.  In  holding  that  the  pension  plan  adopted  by  the 
Association  for  the  benefit  of  its  eight  doctor-members 
and  three  employees  satisfied  the  exemption  requirements 
of  Section  165(a)   of  the  Internal  Revenue  Code. 
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SUMMARY  OF  ARGUMENT 

I. 

Taxpayer's  status  as  a  member  of  an  unincorporated 
Association  formed  to  practice  medicine  is  no  different 
for  federal  income  tax  purposes  than  it  was  as  a  mem- 
ber of  the  predecessor  medical  partnership,  and  he  is 
taxable  on  his  full  share  of  the  net  earnings  of  the  As- 
sociation. Granting  as  the  court  below  held  that  the 
Association  was  endowed  with  more  of  the  formal  at- 
tributes of  a  corporation  than  of  a  partnership,  it  cannot 
be  regarded  for  tax  purposes  as  if  it  were  a  corporation 
because  the  activity  in  which  it  purported  to  engage — the 
practice  of  medicine — was  not  one  which  could  lawfully 
be  carried  on  by  an  artificial  corporate  entity.  The  federal 
taxing  statute,  while  not  to  be  circumscribed  by  local  law 
definitions  of  partnerships  and  corporations,  does  not  treat 
as  a  corporation  an  unincorporated  organization  which  is 
prohibited  from  incorporating.  Furthermore,  the  net 
earnings  of  the  Association  were  derived  solely  from,  and 
were  distributable  solely  as  compensation  for,  the  pro- 
fessional services  of  the  member-doctors,  features  which 
render  the  Association  and  its  members  fundamentally 
different  from  a  corporation  and  its  shareholders. 

If  (as  the  Government  contends)  the  Association  is  a 
medical  partnership  for  tax  purposes,  then  its  pension  plan 
clearly  was  not  for  the  exclusive  benefit  of  its  "employees," 
as  required  by  Section  165(a)  of  the  Internal  Revenue 
Code,  since  the  plan  benefited  the  employer-partners.  But 
even  assuming  that  the  Association  must  be  regarded  as  a 
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corporation  of  which  the  member-doctors  are  the  share- 
holders (as  the  court  below  held),  taxpayer  has  failed  to 
show  that  the  pension  trust  meets  the  several  exemption 
requirements  of  Section  165(a),  and  he  is  therefore  tax- 
able on  the  amount  contributed  by  the  Association  to  tl 
trust  on  his  behalf.  Out  of  thirty-eight  employees  of  the 
Association  (including  the  eight  shareholder-doctors  as 
"employees"),  eleven  were  benefited  by  the  plan,  and  eight 
of  the  eleven  were  the  shareholder-doctors.  In  holding 
that  the  percentage  requirements  of  Section  165(a)  (3)  (A) 
were  met  (and  that  consequently  the  alternative  non- 
discrimination requirements  of  Section  165(a)(3)(B) 
need  not  be  considered),  the  court  below  erroneously 
treated  the  eight  shareholder-doctors  as  having  been  em- 
ployed by  the  predecessor  partnership  while  they  were  its 
members,  and  hence  as  falling  within  the  terms  of  the 
plan  conditioning  eligibility  upon  at  least  three  years' 
employment.  The  error  of  the  court  below  is  compounded 
by  its  general  "findings"  that  the  plan  complies  with  the 
other  requirements  of  Section  165(a).  Even  assuming 
that  the  plan  satisfies  paragraph  (3)  of  Section  165(a), 
taxpayer  still  cannot  prevail  because  he  has  failed  to  show 
compliance  with  the  separate  and  coordinate  requirements 
of  paragraphs  (2)  and  (4)  of  that  section. 
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ARGUMENT 

I. 

TAXPAYER  IS  TAXABLE  ON  HIS  SHARE 
OF  THE  NET  EARNINGS  OF  THE  MEDI- 
CAL ASSOCIATION  IN  THE  SAME  MAN- 
NER AS  WHEN  HE  WAS  A  MEMBER  OF 
THE  PREDECESSOR  MEDICAL  PART- 
NERSHIP 

Taxpayer,  a  doctor,  practiced  his  profession  in  partner- 
ship with  other  doctors  until  June  30,  1948.  (R.  74-75.) 
On  that  date,  he  and  his  partners  entered  into  an  agree- 
ment to  "associate  themselves  together  for  the  practice 
of  medicine  and  surgery  as  an  unincorporated  Association 
which  *  *  *  shall  be  treated  as  a  corporation  for  purposes 
of  taxation."    (R.  12-13.) 

The  initial  question  presented  is  whether  taxpayer's 
proportionate  share  of  a  so-called  reserve  set  aside  by  the 
Association  from  its  1948  net  earnings  is  includible  in 
his  gross  income  for  that  year.  Taxpayer's  distributive 
share  of  this  reserve  admittedly  is  taxable  to  him  if  the 
Association  is  to  be  regarded  for  federal  income  tax  pur- 
poses as  a  partnership  composed  of  the  member-doctors. 
(R.  62,  72-73.)  On  the  other  hand,  if  the  Association 
is  to  be  regarded  as  a  corporation  and  the  member-doctors 
as  its  shareholders,  then  this  reserve  is  not  taxable  to 
taxpayer  unless  and  until  it  is  distributed  to  him  as  a 
dividend.^    The  District  Court  concluded  that  the  Asso- 


Partnerships  are  not  taxable  entities ;  each  partner  must  include  in  his  individual 
income  his  share  of  partnership  net  income,  whether  or  not  distribution  is 
made  to  him.  Sections  181-187  of  the  Internal  Revenue  Code.  Corporate 
earnings  are  taxable  to  the  shareholders  in  the  year  distributed.  Section 
115(a)  of  the  Internal  Revenue  Code;  Section  29.115-1  of  Treasury  Regu- 
lations 111. 
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ciation  is  to  be  treated  as  a  corporation  for  tax  purposes 
(R.  63-68),  and  we  submit  that  its  decision  is  clearly 
erroneous. 

The  artificial  entity  known  as  a  "corporation,"  although 
a  creature  of  state  law,  is  recognized  for  federal  income 
tax  purposes  as  a  taxable  entity.  Internal  Revenue  Code, 
Sections  13,  52  (26  U.  S.  C.  1946  ed..  Sees.  13,  52). 
Moreover,  as  used  in  the  federal  taxing  statute  the  term 
"corporation"  embraces  not  only  business  organizations 
which  elect  to  incorporate  under  the  local  law,  but  unin- 
corporated "associations"  which  possess  the  salient  char- 
acteristics of  a  corporation.  Section  3797(a)(3)  of  the 
Internal  Revenue  Code  (Appendix,  infra) ;  Sections 
29.3797-1  and  29.3797-2  of  Treasury  Regulations  111 
(Appendix,  infra).  The  taxation  of  associations  in  the 
same  manner  as  conventional  corporations  is  based  upon 
the  "resemblance"  of  the  nature  and  activities  of  the  tw^o 
organizations.  Morrissey  v.  Commissioner,  296  U.  S.  344, 
357.  An  unincorporated  association  which  lacks  such  re- 
semblance is  a  "partnership"  for  tax  purposes.  Section 
3797(a)(2)  of  the  Internal  Revenue  Code  (Appendix, 
infra);  Section  29.3797-4  of  Treasury  Regulations  111, 
(Appendix,  infra).  Conimissioner  v.  Gerstle,  95  F.  2d 
5(S7  (C.  A.  9th);  Commissioner  v.  Rector  &  Davidson, 
111  F.  2d  332  (C.  A.  5th),  certiorari  denied,  311  U.  S. 
672. 

Applying  the  resemblance  test  laid  down  in  the  Morrissey 
case,  supra,  the  District  judge  here  concluded  that  as 
"between  a  corporation  and  a  partnership,  the  association 
most  closely  resembles  a  corporation."     (R.   68.)     There 


13 

could  be  no  quarrel  with  this  conclusion  if  (as  in  the 
Morvisscy  and  similar  cases  relied  upon  by  taxpayer)  the 
income-producino-  activity  of  the  Association  were  of  a 
kind  which  might  have  been  carried  on  by  a  corporation. 
The  basic  fallacy  in  the  District  Court's  reasoning  Hes  in 
its  assumption  that  an  unincorporated  association  organized 
and  operated  solely  "for  the  practice  of  medicine  and 
surgery"  (R.  12) — an  activity  which  could  not  be  carried 
on  through  a  corporation  even  if  its  members  wished  to 
incorporate — may  sufficiently  resemble  a  corporation  to  be 
taxable  as  such.  As  a  general  rule,  the  practice  of  medicine 
by  a  corporation  is  prohibited;  neither  a  corporation  nor 
an}^  other  unlicensed  entity  may  engage,  through  licensed 
employees,  in  the  practice  of  medicine  or  surgery.  41 
American  Jurisprudence,  Physicians  and  Surgeons,  Sec. 
20.  See  People  v.  United  Medical  Sendee,  362  111.  442, 
200  N.  E.  157.  The  laws  of  Montana,  where  the  instant 
Association  purported  to  practice  medicine,  list  the  pur- 
poses for  which  a  corporation  may  be  formed  and  such 
purposes  do  not  include  the  practice  of  medicine.  Montana 
Civil  Code  (1935),  Sec.  5903.  Since  taxpayer  and  his 
erstwhile  partners  were  prohibited  from  practicing  medi- 
cine as  shareholders  of  a  corporation,  the  unincorporated 
Association  of  which  they  constituted  themselves  the  mem- 
bers may  not  be  regarded  as  a  "corporation''  for  tax 
purposes  merely  because  it  w^as  endowed  with  some  of  the 
formal  features  of  a  corporation,  such  as  centralized  man- 
agement and  continuity  of  existence.  An  unincorporated 
organization  which   is  prohibited  by  law   from  carrying 
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on  its  activities  as  a  corporation  can  never  bear  the  requi- 
site substantial  "resemblance"  {Morrissey  v.  Commission- 
er supra,  p.  357)  to  a  corporation  demanded  by  the  taxing 
statute,  regardless  of  the  number  of  corporate  garments 
in  which  it  is  clothed. 

To  be  sure,  the  Treasury  Regulations  state  (Section 
29.3797-1  of  Regulations  111)  that  the  Internal  Revenue 
Code  makes  its  ''own  classification"  of  taxable  entities, 
and  that  "Local  law  is  of  no  importance  in  this  connection." 
This  obviously  does  not  mean,  however,  that  the  federal 
taxing  statute  displaces  local  law  for  purposes  of  deter- 
mining what  kind  of  an  organization  may  be  incorporated, 
for  the  very  right  of  existence  of  a  corporation  is  de- 
pendent upon  local  law.  All  that  the  regulation  can  and 
does  mean  is  that  local  law  is  not  determinative  of  whether 
a  business  which  could  be — but  is  not — incorporated  is  to 
be  treated  for  tax  purposes  as  if  it  w^ere  a  corporation. 
The  "classification"  of  an  association  as  a  corporation 
which  the  Internal  Revenue  Code  makes  for  tax  purposes 
necessarily  presupposes  a  freedom  of  election  on  the  part 
of  those  associating  themselves  as  to  the  form  of  group 
action  to  be  taken.  Nothing  in  the  Internal  Revenue  Code 
or  the  Treasury  Regulations  may  fairly  be  construed  as 
creating  for  tax  purposes  an  artificial  entity  which  could 
not  legally  be  created  for  other  purposes.  Since  the  doctors 
who  here  associated  themselves  as  members  of  the  As- 
sociation were  prohibited  from  likewise  associating  them- 
selves as  shareholders  of  a  corporation,  the  court  below 
improperly  overruled  the  Commissioner's  determination 
that  the  Association  could  not  be  treated  for  tax  purposes 
as  if  it  were  a  corporation. 
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Quite  apart  from  the  fact  that  the  purpose  for  which 
the  Association  was  formed  was  one  for  which  it  could 
not  lawfully  be  incorporated,  the  Association  differs  funda- 
mentally from  a  corporation  in  that  it  carries  on  no  "busi- 
ness" as  that  term  is  generally  understood.  A  corporation 
is  a  business  enterprise  whose  earnings  are  derived  from 
a  combination  of  capital  and  labor,  and  whose  net  profits 
are  distributable  to  those  who  invest  the  capital.  Here 
the  profits  of  the  Association  are  not  derived  from  a 
business,  i.  e.,  a  combination  of  capital  and  labor,  but 
solely  from  professional  services.^  The  only  capital  of 
the  Association  consists  of  the  tools  and  equipment  needed 
by  the  member-doctors  in  their  rendition  of  medical  serv- 
ices.   (R.  21,  75.) 

Nor  do  member-doctors  of  the  Association  bear  any 
resemblance  to  the  shareholders  of  a  corporation.  Their 
interest  consists  solely  of  a  right  to  receive  a  portion  of  the 
income  derived  from  their  collective  personal  services  in 
carrying  on  their  profession.  Thus  Article  XII  of  the 
Articles  of  Association  provides  that  the  net  earnings  of 
the  Association  are  to  be  distributed  among  the  doctor- 
members  in  proportion  to  the  salaries  fixed  for  their 
services  and  that  ''All  sums  paid  to  Members,  *  *  *  by 
way  of  distribution  of  net  earnings,  shall  be  deemed  to 
constitute  compensation  to  the  Members  for  services  ren- 
dered during  the  year."  (R.  20.)  Other  provisions  of  the 
Articles  emphasize  the  dissimilarity  between  the  interest 
of  the  member-doctors  and  that  of  a  shareholder  of  a 


*  Section  22(a)  of  the  Internal  Revenue  Code  (Appendix,  infra  which  defines 
gross  income,  refers  separately  to  income  from  "professions"  and  from 
"businesses." 
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corporation.  Whereas  the  shareholder  of  a  corporation 
becomes  such  simply  by  contributing  capital,  only  licensed 
doctors  may  become  members  of  the  Association.  (Article 
y^  R  14-15.)  Whereas  the  interest  of  a  shareholder  of 
a  corporation  is  assignable,  the  interests  of  the  member- 
doctors  are  non-assignable.  (Article  XXVI,  R.  27);  in- 
deed, upon  the  death  or  retirement  of  a  member,  he  ceases 
to  have  any  interest  in  the  assets  of  the  Association  and 
is  entitled  only  to  pension  benefits  (Article  XXI,  R.  23- 
24.^)  Whereas  a  corporation  is  liable  for  the  acts  of  its 
agents,  the  Association  is  not  to  incur  liability  for  unethical 
acts  of  member-doctors  performed  in  its  behalf.  (Article 
XI,  R.  19.)  And  whereas  the  life  of  a  corporation  does 
not  depend  upon  the  life  of  its  shareholders,  the  Association 
is  to  terminate  upon  the  death  of  the  last  survivor  of  the 
original  members.    (Article  III,  R.  13.) 

In  substance  and  effect  the  Association  was  but  a  con- 
tinuation of  the  predecessor  partnership.  The  practice  of 
medicine  was  carried  on  by  the  members  of  the  Association 
in  substantially  the  same  manner  as  it  had  been  carried 
on  by  them  as  members  of  the  partnership.  (R.  165-174.) 
True,  after  the  Association  was  formed  an  ''Executi\c 
Committee"  of  five  of  the  eight  members  managed  their 
affairs,  instead  of  the  eight  members  as  was  the  case 
when  they  were  partners ;  and  the  Association  was  to  con- 


Wliile  "certificate  notes"  were  issued  to  the  members  in  exchange  for  their 
interests  in  the  predecessor  partnership  (R.  74),  no  property  was  reaHzable  on 
account  of  such  notes.  The  court  below  found  (R.  76)  that  "the  capital  struc- 
ture of  the  Association  is  unique  in  that  none  of  the  members  of  the  Clinic, 
either  senior  or  junior,  have  any  presently  realizable  ownership  in  the  prop- 
erty of  the  Association." 
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tinue  until  the  death  of  the  last  surviving  member,  while 
rnder  the  partnership  the  death  of  any  member  would 
have  recpiired  formation  of  a  new  partnership  by  the  sur- 
vivors. However,  these  differences  hardly  suffice  to  trans- 
form what  for  tax  purposes  concededly  was  a  partnership 
composed  of  individual  doctors  into  an  artificial  entity 
practicing  medicine  and  taxable  as  a  corporation.  The 
Association  no  more  practiced  medicine  as  an  entity  sepa- 
rate and  apart  from  its  doctor-members  than  did  the  prede- 
cessor partnership.  Its  net  income  was  but  the  collective 
net  income  of  the  group  of  doctors  who  jointly  practiced 
medicine  as  its  members.  The  Association  collected  the 
fees  for  the  "professional  services  rendered,"  out  of  which 
it  purchased  the  necessary  medical  instruments  and  paid 
"all  necessary  expenses  incident  to  the  practice  of  medicine 
and  surgery  by  its  Members."  (R.  21.)  The  balance  (net 
earnings)  was  distributable  to  the  member-doctors  by 
way  of  "compensation."  (R.  20.)  That  the  members 
agreed  among  themselves  to  permit  the  Association  to  with- 
hold a  portion  of  their  net  compensation  as  a  "reserve" 
( R.  20)  does  not  relieve  them  of  tax  on  this  portion.  For- 
mation of  the  Association  no  more  served  to  insulate  them 
from  tax  liability  on  their  entire  net  earnings  for  each 
taxable  year  than  did  formation  of  the  predecessor  corpo- 
ration. 

The  Government's  position  on  the  question  here  pre- 
sented has  been  the  same  since  1938,  when  its  contrary 
position  was  rejected  by  the  Court  of  Appeals  in  Mobile 
Bar  Pilots  Assii  v.  Commissioner,  97  F.  2d  695   (C.  A. 
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5th). "  It  was  there  held  that  an  association  of  pilots  could 
not  be  classified  as  a  corporation  for  tax  purposes  not- 
withstanding that  it  possessed  most  of  the  features  of  a 
corporation,  including  centralized  management  and  con- 
tinuity of  existence  uninterrupted  by  death  or  withdrawal 
of  a  member.  Relying  upon  the  Morrissey  and  like  cases, 
the  Commissioner  contended  that  the  organization  was  an 
association  taxable  as  a  corporation,  and  the  Board  of  Tax 
Appeals  (now  the  Tax  Court)  sustained  him.  However, 
the  Court  of  Appeals  reversed,  stating  (pp.  696-697) : 

We  do  not  consider  these  and  similar  cases  in  point 
for  the  following  reasons. 

Pilotage  is  the  performance  of  personal  services  re- 
quiring the  pilot  to  have  the  highest  degree  of  skill 
as  a  seaman  and  is  controlled  by  law.  Under  the  law 
of  Alabama,  Gen.  Acts  81  and  611  Reg.  Sess.  1931, 
pp.  154,  756,  before  a  man  can  be  licensed  as  a  pilot 
at  the  port  of  Mobile  he  must  have  a  license  *  *  * 
He  must  pass  an  examination  before  the  Alabama 
Commission  to  estabHsh  his  fitness  and  be  an  Ameri- 
can citizen  of  good  character.  *  *  *  For  one  not 
licensed  to  act  as  a  pilot  is  a  punishable  offense. 

It  is  not  necessary  for  a  man  to  be  a  member  of  an 
association  to  practice  his  profession  but  in  the  nature 
of  things  it  would  be  impossible  for  him  to  operate 
alone.  *  *  * 


An  earlier  decision  in  Pelton  v.  Commissioner,  82  F.  2d  473  (C.  A.  7th),  sus- 
taining the  Commissioner's  contention  that  an  association  of  doctors  was  tax- 
able as  a  corporation,  has  not  been  followed  since  the  Mobile  decision,  which 
was  published  by  the  Commissioner  in  1939-2  Cum.  Bull.  244.  The  Pelton 
case  was  not  relied  upon  by  the  court  below,  and  in  any  event  is  distinguish- 
able from  this  one  in  several  respects.  For  example,  not  all  of  the  income 
of  the  association  involved  in  the  Pelton  case  was  derived  from  the  profes- 
sional services  of  its  members,  part  of  it  being  derived  from  business  activi- 
ties ;  moreover,  the  association  possessed  important  corporate  features  absent 
here,  such  as  transferability  of  the  interests  of  the  members. 
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Tt  is  necessary  for  the  pilots  to  have  someone  to  look 
after  their  business  affairs  such  as  collecting  their 
fees  as  it  would  be  impracticable  for  the  pilot  to  do 
that  personally. 

Pilotage  is  personal  service  by  an  individual  *  *  *. 
But  an  association  of  which  the  pilot  is  a  member, 
similar  to  petitioner,  is  not  responsible  for  his  acts. 
Guy  V.  Donald,  203  U.  S.  399,  27  S.  Ct.  63,  51  L.  Ed. 
245. 

It  would  be  impossible  for  petitioner  to  engage  in 
the  business  of  piloting  as  an  independent  contractor. 
Petitioner  does  no  business  except  as  an  agent  of  its 
individual  members.  It  owns  no  property  and  has  no 
income  as  an  entity.  Consequently  is  not  required  to 
pa}'  income  taxes  as  an  association.  If  by  mistake  it 
has  filed  an  income  tax  return  estoppel  does  not  result 
therefrom  and  it  is  immaterial  what  deductions  it  at- 
tempts to  take  from  the  income  reported.  It  follows 
that  it  was  error  for  the  Board  to  hold  that  petitioner 
was  engaged  in  the  business  of  furnishing  licensed 
pilots  and  is  an  association  taxable  as  a  corporation. 

The  situation  of  the  doctors  who  formed  the  Associa- 
tion here  under  consideration  is  analogous  to  that  of  the 
pilots  who  formed  the  association  involved  in  the  Mobile 
case,  and  the  rationale  of  the  decision  in  that  case  applies 
with  full  force  here.  The  practice  of  a  profession  such 
as  medicine  or  law  is  an  individual  matter.  There  is  noth- 
ing to  prevent  doctors  from  associating  themselves  as 
individuals  in  the  practice  of  medicine,  as  taxpayer  here 
did  when  he  associated  himself  in  partnership  with  other 
doctors.    But  there  can  be  no  practice  of  medicine  by  an 
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unlicensed  artificial  entity.'  Taxpayer's  status  as  a  mem- 
ber of  the  Association  was,  in  substance  and  taxwise,  no 
different  from  what  it  was  as  a  member  of  the  predecessor 
partnership. 

II. 

THE  PENSION  TRUST  CREATED  BY 
THE  ASSOCIATION  DOES  NOT  ^lEET 
THE  EXEMPTION  REQUIREMENTS  OF 
SECTION  165(a)  OF  THE  INTERNAL 
REVENUE  CODE 

Section  165  of  the  Internal  Revenue  Code  deals  with  the 
tax  liability  of  an  employees'  trust  and  of  the  employee- 
beneficiaries.^^  Section  165(a)  (Appendix,  infra)  pre- 
scribes the  conditions  under  which  the  trust  is  exempt 
from  tax.  If  the  trust  meets  the  several  requirements  of 
that  section,  then  under  Section  165(b)  (Appendix,  infra), 
the  beneficiary  is  taxable  on  the  amounts  distributed  by 
the  trust  in  the  years  of  distribution,  in  the  same  manner 
as  an  annuity.  If  the  trust  does  not  meet  the  exemption 
requirements  of  Section  165(a),  then  under  Section  165(c) 
(Appendix,  infra)  the  beneficiary  is  taxable  on  the  em- 
ployer's contributions  to  the  trust  in  the  years  in  which 
the  contributions  are  made,  where  the  employee's  interest 
is  nonforfeitable. 


'  A  corporation  or  association  may  of  course  employ  doctors  in  carrying  on  per- 
missible activities  without  engaging  in  the  practice  of  medicine.  For  example, 
a  corporation  whose  members  are  the  public  (not  the  doctors )  and  which  pro- 
cures for  them  medical  services  and  hospitalization  on  a  risk-sharing  pre- 
payment basis  is  engaged  in  a  business,  not  the  practice  of  a  profession.  See 
American  Medical  Assn.  v.  United  States,  317  U.  S.  519,  528. 

'  Complementary  Section  23 (p)  deals  with  the  deductibility  by  the  employer  of 
amounts  contributed  to  an  employees'  trust. 


21 

Upon  its  formation  the  "Association"  established  a  pen- 
sion trust  in  which  the  eight  doctor-members  (including 
taxpayer)  and  three  employees  were  permitted  to  partici- 
pate. (R.  78-80.)  The  amount  contributed  by  the  Asso- 
ciation in  1948  on  taxpayer's  behalf  was  not  reported  by 
him  as  income  in  that  year,  on  the  theory  that  the  trust 
met  the  requirements  of  Section  165(a).  (R.  62-63.)  The 
Commissioner  determined  that  the  plan  did  not  satisfy 
these  requirements,  and  the  District  Judge  overruled  his 
determination.    (R.  69-71,  82.) 

A.  //  the  Association  is  a  partnership,  the  plan  is 
not  for  the  exclusive  benefit  of  its  ''employees" 
within  the  meaning  of  Section  i6^(a)  since  the 
employer-partners  are  beneficiaries 

If  this  Court  agrees  with  our  contention  (point  I,  supra) 
that  the  Association  must  be  regarded  for  tax  purposes  as 
a  partnership  rather  than  a  corporation,  then  there  is  no 
need  to  reach  and  determine  the  question  of  whether  the 
pension  trust  meets  the  requirements  of  the  various  sub- 
sections of  Section  165(a).  In  such  case  the  trust  would 
fail  to  satisfy  the  opening  requirement  of  Section  165(a) 
that  the  employer's  plan  be  "for  the  exclusive  benefit  of 
his  employees  or  their  beneficiaries,"  since  it  admittedly 
would  benefit  the  employer-partners  as  well  as  the  em- 
ployees of  the  partnership.  I.  T.  3350,  1940-1  Cum.  Bull. 
64.  This  long-standing  administrative  ruling,  after  review- 
ing the  applicable  statutory  provisions  and  Regulations, 
states  (p.  65) : 

From  the  foregoing,  it  appears  that  such  profes- 
sional partnerships  are  entitled  to  the  same  privileges 
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as  corporations  in  the  establishment  of  pension  trusts 
for  the  benefit  of  the  bona  fide  employees  of  the 
partnerships.  However,  it  is  the  view  of  the  Bureau 
that  a  general  partner,  as  such,  is  not  an  employee 
of  the  partnership  and  is  precluded,  under  the  pro- 
visions of  section  165  of  the  Internal  Revenue  Code, 
as  amended,  from  participating-  in  the  benefits  of  a 
trust  such  as  is  contemplated  by  that  section  and  by 
similar  provisions  of  prior  Revenue  Acts. 

B.  Even  if  the  Association  is  deemed  a  corporation^ 
the  plan  fails  to  satisfy  the  requirements  of  Sec- 
tion 165(a) 

Even  assuming  arguendo  that  the  Association  must  be 
regarded  as  a  corporation  and  the  doctor-members  as  its 
shareholders,  taxpayer  still  cannot  prevail  since  he  has 
failed  to  show  that  the  plan  meets  the  requirements  of 
subsections  (2),  (3)  and  (4)  of  Section  165(a).^  Al- 
though the  court  below  held  that  the  plan  "complies  with 
all  the  requirements  of  Section  165(a)"  (R.  71),  it  dealt 
only  with  subsection  (3)  in  its  opinion  (R.  69-70),  Ac- 
cordingly, we  shall  deal  first  with  this  subsection. 

1.    The  requirements  of  Section  165(a)(2)  are  not 
met 

Subsection  (3)  of  Section  165(a)  prescribes  certain 
coverage  and  classification  requirements,  and  paragraphs 
(A)  and  (B)  of  this  subsection  provide  alternative  meth- 
ods for  meeting  them.    To  qualify  under  paragraph   (B) 


An  action  on  a  claim  for  refund  to  recover  taxes  erroneously  collected  is  es- 
sentially an  equitable  action  for  money  had  and  received  and  unjustly  retained 
by  the  United  States,  and  it  is  incumbent  upon  the  claimant  to  prove  all  the 
elements  entitling  him  to  recovery  including  the  amount  of  overpayment. 
Stone  V.  White,  301  U.  S.  532;  Lewis  v.  Reynolds.  284  U.  S.  281. 
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it  must  be  shown  that  the  plan  "benefits  *  *  *  such 
employees  as  qualify  under  a  classification  set  up  by  the 
employer  and  found  by  the  Commissioner  not  to  be  dis- 
criminatory." No  claim  has  been  made  by  taxpayer  that 
the  plan  qualifies  under  paragraph  (B),  nor  would  any 
such  claim  be  tenable  since  the  plan  was  never  approved 
by  the  Commissioner.  See  Charles  E.  Smith  &  Sons  Co. 
V.  Commissioner,  184  F.  2d  1011,  1014  (C  A.  6th), 
certiorari  denied,  340  U.  S.  953.  Section  29.165-1  (c)  of 
Treasury  Regulations  111.  However,  the  court  below 
agreed  with  taxpayer's  contention  that  the  plan  met  the 
alternative  requirements  of  paragraph  (A),  and  accord- 
ingly held  that  "there  is  no  occasion  to  consider  the  plan 
with  reference  to  subsection  (3)(B).''  (R.  70.)  We  re- 
spectfully submit  that  the  court  below  clearly  erred  in 
holding  that  the  provisions  of  paragraph  (A)  were  satis- 
fied. 

A  plan  qualifies  under  paragraph  (A)  if  it  "benefits 
*  *  *  70  per  centum  or  more  of  all  the  employees,  or  80 
per  centum  or  more  of  all  the  employees  who  are  eligible 
to  benefit  under  the  plan  if  70  per  centum  or  more  of  all 
the  employees  are  eligible  to  benefit  under  the  plan,  ex- 
cluding  in  each  case  employees  who  have  been  employed 
not  more  tJiaji  a  minimum  period  prescribed  by  the  plan, 
not  exceeding  five  years/'  (Italics  supplied.)  The  agree- 
ment creating  the  "Association"  authorized  it  to  establish 
a  pension  plan  "whereby  all  employees  of  the  Association 
who  have  been  employed  by  the  Association  or  its  predeces- 
sor partnership  for  at  least  three  years  and  have  attained 
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the  age  of  at  least  thirty  years,  shall  be  entitled  to  retire- 
ment benefits"  upon  reaching  age  sixty-five.  (Italics  sup- 
plied; R.  24.)^*'  Thus  in  applying  the  percentage  require- 
ments of  Section  165(a)(3)(A),  employees  of  the  Asso- 
ciation \\ho  had  been  "employed"  by  it  or  by  the  predeces- 
sor partnership  for  less  than  three  years  must  be  excluded 
from  consideration. 

The  District  Court  found  that  the  Association  had  a 
total  of  thirty-eight  employees,  including  the  eight  mem- 
bers as  "employees";  that  of  this  total,  twenty-four  (not 
including  the  eight  members)  were  ineligible  to  participate 
in  the  plan  because  they  had  been  employed  less  than 
three  years;  that  of  the  remaining  fourteen  employees, 
three  were  ineligible  because  of  the  age  requirements;  and 
that  the  remaining  eleven  employees — consisting  of  the 
eight  members  of  the  Association  and  three  non-members — 
were  eligible  to  and  did  participate  in  the  plan.  On  the 
basis  of  these  findings,  it  concluded  that  eleven  out  of 
fourteen,  or  seventy  percent  of  "all"  the  employees,  "ex- 
cluding those  employees  who  had  been  employed  less  than 
three  (3)  years,"  were  eligible  to  participate,  and  that  all 
those  eligible  did  participate.    (R.  79-80.) 

In  applying  the  percentage  requirements  of  Section 
165(a)(3)(A),  the  court  below  properly  excluded  the 
twenty- four  persons  who  had  not  been  "employed"  by  the 
Association  or  the  predecessor  partnership  for  at  least 
three  years.    However,  it  erroneously  omitted  also  to  ex- 


The  plan  hs  adopted  departed  from  the  eligibility  requirements  authorized  in 
the  Articles  of  Association  by  providing  that  employees  of  the  Association 
who  were  "members"  of  the  predecessor  partnership  "shall  be  given  credit  for 
such  period  of  membership."    (R.  30.) 
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elude  the  eight  members  of  the  Association  who  Hkewise 
had  not  been  "employed"  for  at  least  three  years.  The 
period  during  which  the  members  of  the  Association  were 
employer-members  of  the  predecessor  partnership  may  not 
be  cotmted  as  part  of  a  period  during  which  they  were 
"employed",  particularly  since  the  Articles  of  Association 
themselves  explicitly  provide  that  only  those  employees 
of  the  Association  who  had  been  "employed  by  the  Asso- 
ciation or  its  predecessor  partnership"  for  at  least  three 
years  were  eligible  to  participate.  (R.  24.)  If  the  eight 
members  of  the  Association  who  were  the  employer-mem- 
bers of  the  predecessor  partnership  are  excluded  for  pur- 
poses of  applying  the  percentage  requirements  of  Section 
165(a)(3)(A),  as  they  must  be,  then  it  is  clear  that  the 
plan  does  not  qualify.  The  Association  had  a  total  of 
thirty-eight  employees,  of  whom  thirty-two  (including  the 
eight  member-employees)  had  less  than  three  years  service 
as  employees  of  the  Association  or  the  predecessor  partner- 
ship. The  percentage  requirement  of  Section  165(a)(3) 
(A)  is  therefore  applicable  to  the  remaining  six  em- 
ployees.^^ Since  three  of  these  were  ineligible  to  partici- 
pate because  of  age  requirements  (R.  79),  ony  fifty  per- 
cent of  the  employees  were  eligible  to  benefit  under  the 
plan  and  the  percentage  requirements  has  not  been  met.^^ 

2.    The  requirements  of  Section  165(a)(2)  are  not 
met 


"  The  District  Judge  found  this  number  to  be  fourteen  (R.  79),  since  his  compu- 
tation failed  to  exclude  the  eight  members. 

"  While  all  (one  hundred  percent)  of  the  three  employees  who  were  eligible  did 
participate,  at  least  seventy  percent  of  all  the  employees  must  be  eligible  under 
Section  16S(a)(3)(A). 
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The  error  of  the  court  below  is  accentuated  by  its  gen- 
eral "finding"  that  the  plan  meets  the  requirements  of 
subsection  (2)  of  Section  165(a).  (Finding  Xll(b),  R. 
19.)^"^  This  subsection  specifies  that  it  must  be  ''impos- 
sible" under  the  terms  of  the  trust  created  by  the  em- 
ployer "for  any  part  of  the  corpus  or  income  to  be  *  *  * 
used  for,  or  diverted  to,  purposes  other  than  for  the 
exclusive  benefit  of  his  employees."  A  trust  instrument 
which  permits  the  employer  even  indirectly  to  control 
cither  the  investment  or  the  disposition  of  the  trust  funds 
runs  afoul  of  this  provision.  Lichter  v.  Commissioner,  201 
F.  2d  49  (C.  A.  6th),  certiorari  denied.  345  U.  S.  942; 
Charles  E.  Smith  &  Sons  Co.  v.  Commissioner,  supra,  p. 
1014;  Section  29.165-2  of  Treasury  Regulations  111.  See 
also  South  Texas  Comercial  Nat.  Bank  of  Houston  v. 
Commissioner,  162  F.  2d  462  (C.  A.  5th),  certiorari  de- 
nied, 332  U.  S.  772;  Roberts  Filter  Mfg.  Co.  v.  Commis- 
sioner, 174  F.  2d  79  (C.  A.  3d);  Robertson  v.  Steele's 
Mills,  172  F.  2d  817  (C.  A.  4th).  It  was  no  less  possible 
in  this  case  for  the  employer  to  divert  the  trust  funds  to 
purposes  other  than  the  "exclusive  benefit  of  his  em- 
ployees, through  control  of  the  administration  of  the 
trust,  than  in  the  Lichter  and  Smith  Co.  cases,  supra. 

The  trust  instrument  here  provided  that  the  trust  was 
to  be  administered  by  a  "Pension  Committee"  of  three 
members,  who  were  to  be  appointed  by  and  hold  office 
"during  the  pleasure"  of  the  executive  committee  of  the 
employer- Association.    (R.  42.)    This  employer-controlled 


"This  finding  embodies  the  statutory  language  of  Section   165(a)(2),  without 
mentioning  the  section,  and  represents  a  legal  conclusion. 
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pension  committee  was  to  "supervise  and  control  the  op- 
eration" of  the  plan,  and  was  to  have  unlimited  power  to 
construe  the  trust  instrument  and  determine  all  cjuestions 
affecting  eligibility  of  any  employee.  (R.  42-43.)  More- 
o^-er,  the  trustee  could  make  no  investments  or  disburse- 
ments except  those  authorized  by  the  employer-controlled 
pension  committee.  (R.  43,  45.)^"*  The  trustee  could  be 
removed  at  any  time  upon  notice  by  the  employer  (R.  46) ; 
and  it  was  to  be  liable  "only  for  the  safekeeping"  of  docu- 
ments and  to  have  "no  other  or  further  duties"  (R.  43). 
These  features  alone  preclude  qualification  of  the  trust 
under  Section  165(a)(2).  In  the  Smith  &  Sons  Co.  case, 
suf^ra,  p.  1014,  the  court  held  that  a  pension  trust  was 
not  "for  the  exclusive  benefit"  of  the  employees  within  the 
meaning  of  that  section  because  one  of  the  three  trustees 
was  the  president  and  stockholder  of  the  employer-corpo- 
ration. The  court  said  (p.  1014)  that  "As  one  of  the 
three  trustees  administering  the  trust,  the  two  other 
trustees  being  employees,  he  was  in  sole  control  not  only 
of  the  corporation,  but  of  the  trust."  In  the  Lichter  case, 
supra,  the  court  likewise  held  that  the  trust  did  not  qualify 
under  Section  165(a)(2)  because  an  advisory  board  con- 
sisting of  three  members  appointed  by  the  employer  con- 
trolled the  acts  of  the  trustees.  The  instant  case  presents 
an  a  fortiori  situation  for  holding  that  the  trust  did  not 
qualify  under  Section  165(a)  as  one  under  which  it  was 
"impossible"  for  any  part  of  the  trust  fund  to  be  used  for 
purposes  other  than  the  "exclusive  benefit"  of  the  em- 
ployees. 


Neither  the  pension  committee,  the  trustee,  nor  the  employer  was  to  be  held 
responsible  for  the  investments  selected.   (R.  38-39,  43,  44-45,  47-48.) 
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3.    The  requirements  of  Section   i6^(a)(4)   ^''^  ^^ot 
met 

Equally  unfounded  is  the  general  "finding"  by  the  court 
below  that  the  plan  meets  the  requirements  of  subsection 
(4)  of  Section  165(a).  (Finding  XII (d),  R.  80.)''  Under 
this  portion  of  Section  165(a),  it  must  be  shown  that  the 
"benefits  provided  under  the  plan  do  not  discriminate  in 
favor  of  employees  w^ho  are  officers,  shareholders  *  *  *." 
If  as  the  court  below  held  the  Association  is  to  be  treated 
as  a  corporation,  then  the  eight  doctor-members  are  in 
effect  its  "shareholders,"  and  the  conclusion  is  inescapable 
that  the  plan  discriminated  in  their  favor.  The  plan  as 
adopted  authorized  crediting  the  shareholders  as  employees 
of  the  Association  with  the  period  during  which  they  were 
employer-partners  in  the  predecessor  partnership  (R.  30), 
so  as  to  make  them  immediately  eligible  for  participation 
in  the  plan  as  "employees"  having  at  least  three  years' 
service.  As  a  consequence,  contributions  were  made  by  the 
Association  on  behalf  of  the  shareholder-employees  for  at 
least  three  years  prior  to  the  date  contributions  would 
have  been  made  had  they  been  subject  to  the  same  stand- 
ards of  eligibility  that  existing  and  future  non-shareholder 
employees  were  required  to  meet. 

The  pension  provided  by  the  plan  is  "a  monthly  pension 
amounting  to  one  and  one-half  per  cent  (1^%)  of  the 
monthly  salary  of  the  employee  for  each  year  of  service 
of  such  employee  (not  to  exceed  thirty  years'  service)  be- 


"  This  finding  embodies  the  statutory  language  of  Section   165(a)(4),  without 
mentioning  the  section,  and  like  finding  XII (b)  represents  a  legal  conclusion. 
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tvveen  the  date  of  first  participation  by  the  employee  and 
the  employee's  retirement  date."  (R.  33.)  By  permitting 
the  shareholder-employees  to  participate  three  years  prior 
to  the  date  they  could  meet  the  standards  applicable  to 
non-shareholder  employees,  the  plan  discriminated  in  favor 
of  the  shareholders  by  according  each  of  them  a  pension 
at  least  four  and  one-half  percent  greater  than  that  ac- 
corded other  employees  having  the  same  number  of  years 
of  service  and  the  same  salary.  This  discriminatory  feature 
of  the  plan  becomes  even  more  pronounced  when  it  is 
remembered  that  only  eleven  out  of  thirty-eight  employees 
were  allowed  to  participate  immediately,  and  that  eight  of 
these  eleven  participants  were  the  shareholders.  (R.  79- 
80.)  Cf.  Charles  E.  Smith  &  Sons  Co.  v.  Commissioner, 
supra,  p.  1014. 

In  short,  even  if  the  Association  is  deemed  to  be  a  cor 
poration  rather  than  a  partnership  for  tax  purposes,  and 
the  doctor-members  are  regarded  as  shareholders  rather 
than  as  partners,  it  was  error  for  the  court  below  to  hold 
(R.  71)  that  the  pension  plan  of  the  Association  "com- 
plies with  all  the  requirements  of  Section  165(a)."  The 
plan  failed  to  comply  with  the  requirements  of  subsections 
(2),  (3)  and  (4)  of  that  section. 


30 

CONCLUSION 

The  decision  of  the   District   Court  is   erroneous   and 
should  be  reversed. 

Respectfull}^  submitted, 
H.  Brian  Holland, 

Assistant  Attorney  General. 

Ellis  N.  Slack, 
Harry  Baum, 

Special  Assistants  to  the 
Attorney  General. 

Dalton  Pierson, 

United  States  Attorney. 

R.  Lewis  Brown,  Jr., 

Assistant  United  States  Attorney. 

July,  1953 
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APPENDIX 
Internal  Revenue  Code: 

SEC.  22.    GROSS  INCOME. 

(a)  General  Definition. — ''Gross  income"  includes 
gains,  profits,  and  income  derived  from  salaries, 
wages,  or  compensation  for  personal  service  *  *  *, 
of  whatever  kind  and  in  whatever  form  paid,  or  from 
professions,  vocations,  trades,  businesses,  commerce, 
or  sales,  or  dealings  in  property,  whether  real  or  per- 
sonal, growing-  out  of  the  ownership  or  use  of  or 
interest  in  such  property;  also  from  interest,  rent, 
dividends,  securities,  or  the  transaction  of  any  busi- 
ness   carried    on    for    gain    or    profit,    or    gains    or 

profits  and  income  derived  from  any  source  whatever. 
*    *    >K 

(26  U.  S.  C.  1946  ed..  Sec.  22.) 

SEC.  165  [As  amended  by  Sec.  162(a),  Revenue  Act 
of  1942,  c.  619,  56  Stat.  798].  EMPLOYEES' 
TRUSTS. 

(a)  Exemption  from  Tax. — A  trust  forming  part 
of  a  stock  bonus,  pension,  or  profit-sharing  plan  of  an 
employer  for  the  exclusive  benefit  of  his  employees 
or  their  beneficiaries  shall  not  be  taxable  under  this 
supplement  and  no  other  provision  of  this  supplement 
shall  apply  with  respect  to  such  trust  or  to  its  bene- 
ficiary— 

(1)  if  contributions  are  made  to  the  trust  by 
such  employer,  or  employees,  or  both,  for  the  pur- 
pose of  distributing  to  such  employees  or  their  bene- 
ficiaries the  corpus  and  income  of  the  fund  accu- 
mulated by  the  trust  in  acordance  with  such  plan; 

(2)  if  under  the  trust  instrument  it  is  impos- 
sible, at  any  time  prior  to  the  satisfaction  of  all 
liabilities  with  respect  to  employees  and  their  bene- 
ficiaries under  the  trust,  for  any  part  of  the  corpus 
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or  income  to  be  (within  the  taxable  year  or  there- 
after) used  for,  or  diverted  to,  purposes  other  than 
for  the  exclusive  benefit  of  his  employees  or  their 
ber.ef  iciaries ; 

(3)  if  the  trust,  or  two  or  more  trusts,  or  the 
trust  or  trusts  and  annuity  plan  or  plans  are  des- 
ignated by  the  employer  as  constituting  parts  of  a 
plan  intended  to  qualify  under  this  subsection  which 
benefits  either — 

(A)  70  per  centum  or  more  of  all  the  em- 
ployees, or  80  per  centum  or  more  of  all  the  em- 
ployees who  are  eligible  to  benefit  under  the 
plan  if  70  per  centum  or  more  of  all  the  em- 
ployees are  eligible  to  benefit  under  the  plan, 
excluding  in  each  case  employees  who  have  been 
employed  not  more  than  a  minimum  period  pre- 
scribed by  the  plan,  not  exceeding  five  years, 
employees  whose  customary  employment  is  for 
not  more  than  twenty  hours  in  any  one  week, 
and  employees  whose  customary  employment  is 
for  not  more  than  five  months  in  any  calendar 
year,  or 

(B)  such  employees  as  quahfy  under  a  classi- 
fication set  up  by  the  employer  and  found  by  the 
Commissioner  not  to  be  discriminatory  in  favor 
of  employees  who  are  officers,  shareholders, 
persons  whose  principal  duties  consist  in  super- 
vising the  work  of  other  employees,  or  highly 
compensated  employees ; 

and 

(4)  if  the  contributions  or  benefits  provided 
under  the  plan  do  not  discriminate  in  favor  of  em- 
ployees who  are  officers,  shareholders,  persons 
whose  principal  duties  consist  in  supervising  the 
work  of  other  employees,  or  highly  compensated 
employees. 
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(b)  Taxability  of  Beneficiary. — The  amount  ac- 
tually distributed  or  made  available  to  any  distributee 
by  any  such  trust  shall  be  taxable  to  him,  in  the  year 
in  which  so  distributed  or  made  available,  under  sec- 
tion 22(b)(2)  as  if  it  were  an  annuity  the  considera- 
tion for  which  is  the  amount  contributed  by  the 
employee,  except  that  if  the  total  distributions  payable 
with  respect  to  any  employee  are  paid  to  the  distribu- 
tee within  one  taxable  year  of  the  distributee  on  ac- 
count of  the  employee's  separation  from  the  service, 
the  amount  of  such  distribution  to  the  extent  exceed- 
ing^ the  amounts  contributed  by  the  employee,  shall 
be  considered  a  ^ain  from  the  sale  or  exchange  of  a 
capital  asset  held  for  more  than  6  months. 

(c)  Trcafnicrit  of  Beneficiary  of  Trust  Not  Ex- 
empt Under  Subsection  (a). — Contributions  to  a  trust 
made  by  an  employer  during  a  taxable  year  of  the 
employer  which  ends  within  or  with  a  taxable  year  of 
the  trust  for  which  the  trust  is  not  exempt  under 
section  165(a)  shall  be  included  in  the  gross  income 
of  an  employee  for  the  taxable  year  in  which  the 
contribution  is  made  to  the  trust  in  the  case  of  an 
an  employee  whose  beneficial  interest  in  such  con- 
tribution is  nonforfeitable  at  the  time  the  contribution 
is  made. 

(26  U.  S.  C.  1946  ed..  Sec.  165.) 

SEC.  3797.    DEFINITIONS. 

(a)  When  used  in  this  title,  where  not  otherwise 
distinctly  expressed  or  manifestly  incompatible  with 
the  intent  thereof — 


(2)  Partnership  and  Partner. — The  term  "part- 
nership" includes  a  syndicate,  group,  pool,  joint 
venture,  or  other  unincorporated  organization, 
through  or  by  some  means  of  which  any  business, 
financial  operation,  or  venture  is  carried  on,  and 
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which  is  not,  within  the  meaning-  of  this  title,  a 
trust  or  estate  or  a  corporation;  and  the  term 
''partner"  includes  a  member  in  such  a  syndicate, 
group,  pool,  joint  venture,  or  organization. 

(3)  Corporation. — The  term  "corporation"  in- 
cludes associations,  joint-stock  companies,  and  in- 
surance companies. 

*         *         * 

(26  U.  S.  C.  1946  ed.,  Sec.  3797.) 
Treasury  Regulations   111,  promulgated  under  the  In- 
ternal Revenue  Code: 

Sec.  29.3797-1.  Classification  of  Taxables. — For  the 
purpose  of  taxation  the  Internal  Revenue  Code  makes 
its  own  classification  and  prescribes  its  own  standards 
of  classification.  Local  law  is  of  no  importance  in 
this  connection.  Thus,  a  trust  may  be  classed  as  a 
trust  or  as  an  association  (and,  therefore,  as  a  cor- 
poration), depending  upon  its  nature  or  its  activities. 
(See  section  29.3797-3.)  The  term  "partnership"  is 
not  limited  to  the  common  law  meaning  of  partner- 
ship, but  is  broader  in  its  scope  and  includes  groups 
not  commonly  called  partnerships.  (See  section  3797- 
4.)  The  term  "corporation"  is  not  limited  to  the  ar- 
tificial entity  usually  known  as  a  corporation,  but  in- 
cludes also  an  association,  a  trust  classed  as  an  asso- 
ciation because  of  its  nature  or  its  activities,  a  joint- 
stock  company,  an  insurance  company  and  certain 
kinds  of  partnerships.  (See  sections  29.3797-2  and 
29.3797-4.)  The  definitions,  terms,  and  classifica- 
tions, as  set  forth  in  section  3797,  shall  have  the  same 
respective  meaning  and  scope  in  these  regulations. 

Sec.  29.3797-2  [as  amended  by  T.  D.  5468,  1945 
Cum.  Bull.  332  ]  Association. — The  term  "associa- 
tion" is  not  used  in  the  Internal  Revenue  Code  in  any 
narrow  or  technical  sense.  It  includes  any  organiza- 
tion, created  for  the  transaction  of  designated  affairs, 
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or  the  attainment  of  some  object,  which,  Hke  a  cor- 
poration, continues  notwithstanding-  that  its  members 
or  participants  chang"e,  and  the  affairs  of  which,  Hke 
corporate  affairs,  are  conducted  by  a  single  individual, 
a  committee,  a  board,  or  some  other  group,  acting  in 
a  representative  capacity.  It  is  immaterial  whether 
such  organization  is  created  by  an  agreement,  a  dec- 
laration of  trust,  a  statute,  or  otherwise.  It  includes 
a  voluntary  association,  a  joint-stock  association  or 
comi)any,  a  "business"  trust,  a  "Massachusetts"  trust, 
a  "common  la^^ ''  trust,  an  interinsurance  exchange 
operating  through  an  attorney  in  fact,  a  partnership 
association,  and  an}'  other  type  of  organization  (by 
whatever  name  known)  which  is  not,  within  the  mean- 
ing of  the  Code,  a  trust  or  an  estate,  or  a  partnership. 

;|;      ;jc       ^      ^ 


Sec.  29.3797  4.  Partnerships. — The  Internal  Rev- 
enue Code  provides  its  own  concept  of  a  partnership. 
Under  the  term  "partnership"  it  includes  not  only  a 
partnership  as  known  at  common  law,  but,  as  well,  a 
syndicate,  group,  pool,  joint  venture,  or  other  unin- 
corporated organization  which  carries  on  any  busi- 
ness, financial  operation,  or  venture,  and  which  is  not, 
within  the  meaning  of  the  Code,  a  trust,  estate,  or  a 
corporation.  On  the  other  hand  the  Code  classifies 
under  the  term  "corporation"  an  association  or  joint- 
stock  company,  the  members  of  which  may  be  subject 
to  the  personal  hability  of  partners.  If  an  organiza- 
tion is  not  interrupted  by  the  death  of  a  member  or 
by  a  change  in  ownership  of  a  participating  interest 
during  the  agreed  period  of  its  existence,  and  its  man- 
agement is  centralized  in  one  or  more  persons  in 
their  representative  capacities,  such  an  organization  is 
an  association^  taxable  as  a  corporation.  As  to  the 
characteristics  of  an  association,  see  also  sections 
29.3797-2  and  29.3797-3.)  *  *  * 
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No.  13,745 

IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


FoNG  Wojst:  Jing,  Fong  Hung  Wing 
and  Fong  Ngar  Jing,  by  their  Guard- 
ian Ad  Litem,  William  Y.  Fon^, 

Appellants, 

vs. 

John  Foster  Dulles,  as  Secretary  of 

State, 

Appellee. 


BRIEF  FOR  APPELLANTS. 


JURISDICTIONAL  STATEMENT. 
Jurisdiction  is  conferred  upon  the  Court  below  by 

Section  503  of  the  Nationality  Act  of  1940  (8  U.  S.  G. 

sec.  903,  54  Stat.  1171),  which  provides  in  pertinent 

part,  as  follows : 

*'If  any  person  who  claims  a  right  or  privilege  as 
a  national  of  the  United  States  is  denied  such 
right  or  privilege  by  any  Department  or  agency, 
or  executive  official  thereof,  upon  the  ground  that 
he  is  not  a  national  of  the  United  States,  such  per- 
son, regardless  of  whether  he  is  within  the  United 
States  or  abroad,  many  institute  an  action  against 


the  head  of  such  Department  or  agency  in  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Columbia  or  in  the  district  in  which  such 
person  claims  a  permanent  residence  for  a  judg- 
ment declaring  him  to  be  a  national  of  the  United 
States.  If  such  person  is  outside  the  United 
States  and  shall  have  instituted  such  an  action  in 
court,  he  may,  upon  submission  of  a  sworn  appli- 
cation showing  that  the  claim  of  nationality  pre- 
sented in  such  action  is  made  in  good  faith  and 
has  a  substantial  basis,  obtain  from  a  diplomatic 
or  consular  officer  of  the  United  States  in  the 
foreign  country  in  which  he  is  residing  a  cer- 
tificate of  identity  stating  that  his  nationality 
status  is  pending  before  the  court,  and  may  be 
admitted  to  the  United  States  with  such  certifi- 
cate upon  the  condition  that  he  shall  be  subject 
to  deportation  in  case  it  shall  be  decided  by  the 
court  that  he  is  not  a  national  of  the  United 
States."^ 

Jurisdiction  to  review  the  judgment  of  the  Court 
below  is  conferred  upon  this  Court  by  28  U.  S.  C.  Sec- 
tion 1291. 

The  claim  of  right  as  citizens,  and  the  denial  of  that 
right  by  the  American  Consulate  Oeneral  at  Hong 
Kong,  an  official  executive  of  the  Department  of 
State,  of  which  appellee  is  the  head,  are  pleaded  in 
the  complaint.  (T.  3-7.) 


^This  statute  has  been  repealed  by  the  Immigration  and  Na- 
tionality Act  of  1952  (8  U.  S.  C.  sec.  1101,  et  seq.)  which  became 
effective  December  24,  1952,  but  Section  405  (a)  of  the  latter  Act 
continues  the  former  statute  in  force  and  effect  as  to  suits  which 
were  pending  when  the  new  Act  became  effective.  (66  Stat.  280.) 


STATEMENT  OF  THE  CASE. 

Appellants,  Fong  Wone  Jing,  female,  age  19  years, 
Fong  Hung  Wing,  male,  age  17  years,  and  Fong  Ngar 
Jing,  female,  age  15  years,  claim  to  be  citizens  of  the 
United  States  on  the  ground  that  their  father,  Fong 
Lim  Fong,  was  a  citizen  of  the  United  States  at  the 
times  of  their  respective  births  in  China.  The  claim 
of  the  oldest  appellant  arises  under  Section  1993  of  the 
Revised  Statutes,"  as  originally  enacted,  and  the  claims 
of  the  two  younger  appellants  arise  mider  the  same 
section  as  amended  by  the  Act  of  May  24,  1934.  (48 
Stat.  797.)^ 


2' 'All  children  heretofore  born  or  hereafter  born  out  of  the 
limits  and  jurisdiction  of  the  United  States,  whose  fathers  were 
or  may  be  at  the  time  of  their  birth  citizens  thereof,  are  declared 
to  be  citizens  of  the  United  States;  but  the  rights  of  citizenship 
shall  not  descend  to  children  whose  fathers  never  resided  in  the 
United  States." 

3"  Any  child  hereafter  born  out  of  the  limits  and  jurisdiction  of 
the  United  States,  whose  father  or  mother  or  both  at  the  time  of 
the  birth  of  such  child  is  a  citizen  of  the  United  States,  is  de- 
clared to  be  a  citizen  of  the  United  States;  but  the  right  of 
citizenship  shall  not  descend  to  any  such  child  unless  the  citizen 
father  or  citizen  mother,  as  the  case  may  be,  has  resided  in  the 
United  States  previous  to  the  birth  of  such  child.  In  cases  where 
one  of  the  parents  is  an  alien,  the  right  of  citizenship  shall  not 
descend  unless  the  child  comes  to  the  United  States  and  resides 
therein  for  at  least  five  years  continuously  immediately  previous 
to  his  eighteenth  birthday,  and  unless,  within  six  months  after 
the  child's  twenty-first  birthday,  he  or  she  shall  take  an  oath  of 
allegiance  to  the  United  States  of  America  as  prescribed  by  the 
Bureau  of  Naturalization. ' ' 

The  requirement  that  such  children  must  reside  in  the  United 
States  for  at  least  five  years  immediately  previous  to  attaining 
the  age  of  18  years  was  retrospectively  changed  by  the  1940  Act 
to  provide  that  such  residence  must  be  between  the  ages  of  thir- 
teen and  twenty-one  years  (8  U.  S.  C.  601  (g)  (h)),  and  was  again 
retrospectively  changed  by  the  1952  Act  to  require  that  the  child 
must  come  to  the  United  States  before  attaining  the  age  of 
twenty-three  years  and  must  be  continuously  physically  present 
in  the  United  States  for  five  years  between  the  ages  of  fourteen 
and  twenty-eight  years.  (8  U.  S.  C.  1401  (b)(c).) 


Following  denial  by  the  American  Consulate  Gen- 
eral at  Hong  Kong  of  appellants'  application  to  that 
Consulate  for  travel  documents  to  permit  them  to  pro- 
ceed to  the  United  States  this  suit  was  brought  in  the 
Court  below.  Appellants  were  then  permitted  to  come 
forward  to  the  United  States  as  provided  in  Section 
503  of  the  Nationality  Act  of  1940,  supra,  for  the  sole 
purpose  of  prosecuting  this  suit. 

At  the  trial  beloAV  it  was  stipulated  that  Fong  Lim 
Fong  (appellants'  alleged  father)  came  to  the  United 
States  on  November  5,  1929,  that  he  was  admitted  into 
the  United  States  as  a  citizen  and  that  he  was  issued 
a  Certificate  of  Identity  by  the  immigration  author- 
ities. (T.  10.)  He  was  subsequently  in  China  from 
1931  to  1933,  and  last  departed  from  the  United  States 
for  China  on  January  16,  1934.  (T.  13.)  He  never 
returned  to  the  United  States  thereafter  (T.  13)  and 
the  testimony  is  that  he  died  in  China  when  the  ap- 
pellants were  young  children.  (T.  62.)  One  of  his 
children,  Fong  Hung  Fong  (also  known  as  Fong  Din 
Deck)  was  admitted  into  the  United  States  as  a  citizen 
in  1949  and  was  subsequently  issued  a  Certificate  of 
Citizenship  attesting  to  that  status  (T.  39)  in  accord- 
ance with  Section  339  of  the  Nationality  Act  of  1940. 
(8  U.  S.  C.  sec.  739.) 

At  the  trial  in  the  Court  below  the  three  appellants 
testified  as  witnesses,  as  did  the  older  brother  (who,  as 
mentioned  above,  was  admitted  into  the  United  States 
in  1949  as  a  citizen),  their  paternal  grandmother,  their 
father's  brother   (who  is  their  guardian)   and  their 


father 's  sister,  who  was  born  in  the  United  States.  The 
appellee  offered  no  evidence. 

The  Court  below  made  the  following  findings  of 
fact: 

''1.  It  is  not  true  that  the  permanent  residence 
and  domicile  of  the  persons  who  claim  to  be  the 
plaintiffs  Fong  Wone  Jing,  Fong  Hung  Wing,  and 
Fong  Ngar  Jing  is  within  the  Northern  District 
of  California,  or  in  the  United  States  of  America. 

2.  The  persons  who  claim  to  be  plaintiffs  Fong 
Wone  Jing,  Fong  Hung  Wing,  and  Fong  Ngar 
Jing  have  failed  to  introduce  evidence  of  sufficient 
clarity  to  satisfy  or  convince  the  Court  that  Fong 
Lim  Fong  is  the  natural  blood  father  of  persons 
known  as  Fong  Wone  Jing,  Fong  Hung  Wing, 
and  Fong  Ngar  Jing,  or  that  the  persons  who,  ap- 
peared before  this  Court  claiming  to  be  plaintiffs 
Fong  Wone  Jing,  Fong  Hung  Wing  and  Fong 
Ngar  Jing  are  in  truth  and  fact  Fong  Wone 
Jing,  Fong  Hung  Wing  and  Fong  Ngar  Jing." 

(T.  13-14.) 

The  question  involved  is  whether  these  findings  are 
'^ clearly  erroneous".  (Rule  52  (a),  Federal  Rules  of 
Civil  Procedure.) 


SPECIFICATION  OF  ERRORS. 

Appellants  have  specified  the  following  as  the  points 
on  which  they  intend  to  rely  on  this  appeal : 

''1.    That  the  findings  of  the  District  Court  are 
clearly  erroneous. 


2.  That  the  findings,  conclusions  and  judgment 
of  the  District  Court  are  unsupported  by  the  evi- 
dence of  record. 

3.  That  the  findings,  conclusion  and  judgment 
of  the  District  Court  are  contrary  to  the  evidence 
of  record. 

4.  That  the  District  Court  erred  in  finding 
that  the  plaintiffs-appellants  did  not  have  a  claim 
to  permanent  residence  within  the  Northern  Dis- 
trict of  California  or  in  the  United  States  of 
America. 

5.  That  the  District  Court  erred  in  concluding 
that  the  plaintiffs-appellants,  Fong  Wone  Jing, 
Fong  Hung  Wing  and  Fong  Ngar  Jing,  and  each 
of  them,  are  not  United  States  citizens". 

(T.  114-115.) 


ARGUMENT. 
1.     STATEMENT  OF  THE  EVIDENCE. 

It  was  stipulated  at  the  trial  that  Fong  Lim  Fong 
(alleged  father  of  the  appellants)  was  admitted  to  the 
United  States  as  a  citizen  on  November  5,  1929  and 
was  issued  a  Certificate  of  Identity  by  the  Immigra- 
tion authorities,  that  according  to  immigration  records 
he  was  subsequently  in  China  from  1931  to  1933,  and 
that  he  last  departed  from  the  United  States  on  Janu- 
ary 16, 1934.  (T.  25,  28.) 

Yee  Song  Mee,  the  mother  of  Fong  Lim  Fong,  testi- 
fied at  the  trial  in  the  Court  below  that  she  came  to  the 
United  States  in  1915  (T.  27),  and  that  her  husband 
(who  died  in  1928)  was  born  in  the  United  States. 


(T.  38.)  She  testified  that  Fong  Lim  Fong  was  her 
son  (T.  25),  that  after  he  came  to  the  United  States 
he  made  a  trip  to  China  to  get  married  (T.  27),  that 
his  wife  was  Jee  Shee  and  that  she  had  seen  Jee  Shee. 
(T.  27.)  This  witness  was  in  China  on  a  visit  to  the 
family's  home  village,  the  Gong  Mee  Village  in  the 
Toyshan  District,  in  1935  (T.  28-29),  from  which  trip 
she  returned  in  September,  1936.  (T.  24.)  She  testified 
that  when  she  arrived  in  China  on  that  occasion  her 
son,  Fong  Lim  Fong,  was  residing  in  the  Gong  Mee 
Village  with  his  wife,  Jee  Shee,  that  they  were  resid- 
ing together  as  husband  and  wife  (T.  29),  that  Fong 
Lim  Fong  introduced  Jee  Shee  to  her  as  his  wife  (T. 
29),  that  they  had  a  son  and  a  daughter  residing  there 
with  them  when  the  witness  arrived,  that  another  son 
was  born  to  them  while  witness  was  there  (T.  29), 
and  that  the  second  daughter  was  born  to  them  after 
witness  returned  to  the  United  States,  but  that  Fong 
Lim  Fong  had  written  her  regarding  the  birth  of  that 
child.  (T.  35.)  This  witness  identified  a  photograph 
(Plaintiffs'  Exhibit  No.  5)  as  having  been  taken  in 
1936  in  the  Gong  Mee  Village  a  short  time  before  she 
returned  to  the  United  States,  testifying  further  (T. 
33-34)  that  in  the  picture  she  is  carrying  her  grand- 
child, Fong  Hung  Wing  (the  male  appellant),  and 
that  the  child  standing  in  front  of  her  in  the  photo- 
graph is  her  grandchild,  Fong  Hung  Fong  (appellants^ 
older  brother,  who  was  admitted  to  the  United  States 
as  a  citizen  in  1949).  She  also  identified  the  persons 
shown  in  a  later  photograph  (Plaintiffs'  Ex.  No.  3)  as 
her  daughter-in-law,  Jee  Shee,  and  her  four  grand- 
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children,   viz.,   the  three   appellants  and  their   older 
brother,  GFong  Hung  Fong.  (T.  27-28.) 

This  older  brother,  Fong  Hung  Fong  (also  known  as 
Fong  Din  Deck)  testified  that  he  came  to  this  country 
in  1949  (T.  52),  that  the  appellants  are  his  brother 
and  sisters,  that  before  he  came  to  the  United  States 
he  lived  with  them  in  the  Gong  Mee  Village,  that  Jee 
Shee  is  his  mother  and  the  appellants'  mother,  that 
Fong  Lim  Fong  is  his  father  and  the  appellants' 
father,  that  their  mother,  Jee  Shee,  always  lived  with 
them  in  China,  that  he  last  saw  his  father,  Fong 
Lim  Fong,  about  1938  and  that  he  remembers  his 
father.  (T.  53-54,  56.)  He  identified  a  photograph  of 
his  father  (T.  56)  and  identified  the  persons  in  the 
group  photograph  (Plaintiffs'  Exhibit  No.  3)  consist- 
ing of  his  mother,  the  three  appellants  and  himself. 
(T.  58.) 

Each  of  the  three  appellants  testified  that  they  were 
all  born  in  the  Gong  Mee  Village,  that  until  they  came 
to  the  United  States  in  April,  1952  they  always  re- 
sided together  in  that  village  with  their  mother,  Jee 
Shee,  that  Fong  Lim  Fong  was  their  father,  and  that 
their  oldest  brother,  Fong  Hung  Fong  (Fong  Din 
Deck),  lived  with  them  until  he  came  to  the  United 
States  in  1949.  (T.  59-62,  66-69,  70-72.)  Each  identified 
the  photograph  of  the  adult  female  in  Plaintiffs'  Ex- 
hibit No.  3  as  that  of  their  mother,  Jee  Shee.  (T.  53-64, 
69,  72-73.) 

Ruby  Fong  Yee,  the  sister  of  appellants'  father,  also 
testified.   She  was  born  in  the  United  States  on  Octo- 
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ber  5,  1916  (T.  74)  and  accompanied  her  mother 
(appellants'  grandmother)  to  China  on  the  trip  in 
1935-1936.  (T.  74-75.)  During  the  eleven  months  they 
were  in  China  at  that  time  they  lived  with  Fong  Lim 
Fong  and  his  wife,  Jee  Shee,  in  the  Gong  Mee  Village. 
(T.  75.)  At  that  time  Fong  Lim  Fong  and  Jee  Shee 
had  two  children,  Fong  Hung  Fong  (appellants' 
older  brother)  and  Fong  Wone  Jing  (the  eldest  appel- 
lant). (T.  75.)  Their  second  boy,  Fong  Hung  Wing, 
was  born  while  the  witness  was  there,  and  the  second 
girl,  Fong  Ngar  Jing,  was  born  after  the  witness  re- 
turned to  the  United  States.  (T.  76.)  This  witness 
testified  (T.  78)  that  she  personally  took  the  picture 
(Plaintiffs'  Exhibit  No.  3)  which  was  taken  in  the 
Gong  Mee  Village  in  1936.  That  is  the  photograph  in 
which  witness  Yee  Song  Mee  pointed  out  her  grand- 
children, Fong  Hung  Wing  and  Fong  Hung  Fong. 
Witness  Ruby  Fong  Yee  also  identified  photographs  of 
Fong  Lim  Fong  (T.  74)  and  of  his  wife,  Jee  Shee,  and 
their  four  children.  (T.  78.) 

William  Y.  Fong,  brother  of  Fong  Lim  Fong,  also 
testified.  He  was  last  in  China  in  1929  (T.  44)  and  had 
therefore  never  seen  the  children  of  Fong  Lim  Fong 
until  they  came  to  the  United  States  (T.  49)  but  he 
produced  a  number  of  checks  dated  in  1940  covering 
remittances  which  he  testified  he  sent  to  China  for  the 
support  of  Fong  Lim  Fong's  wife  and  children.  (T. 
45-46.) 

The  foregoing  was  the  testimony  offered  in  this 
case.  It  was  entirely  uncontradicted  and  unimpeached. 
The  appellee  offered  no  evidence. 
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To  summarize  briefly :  six  witnesses  gave  testimony 
on  the  direct  fact  of  the  claimed  relationship.  Four 
of  these  were  the  children  who  had  always  lived  to- 
gether in  the  home  of  Fong  Lim  Fong  and  Jee  Shee 
and  who  testified  that  the  latter  were  their  father  and 
mother.  The  oldest  of  these  was  admitted  into  the 
United  States  in  1949  as  the  citizen  son  of  Fong  Lim 
Fong.  That  child  holds  a  Certificate  of  Citizenship 
based  on  that  relationship,  which  was  issued  to  him 
under  Sec.  339  of  the  Nationality  Act  of  1940.  (8 
U.  S.  C.  Sec.  739.)  The  paternal  grandmother  and  a 
paternal  amit  of  these  four  children,  who  had  spent 
about  eleven  months  at  their  home  in  China  in  1935- 
1936,  testified  directly  as  to  their  knowledge  that  three 
of  these  children  (one  of  whom  was  bom  during  their 
visit  there)  were  members  of  the  family  and  house- 
hold of  Fong  Lim  Fong  and  his  wife,  Jee  Shee.  They 
produced  a  photograph  taken  at  that  time  by  the  aunt 
which  shows  the  grandmother  with  two  of  the  children, 
who  were  then  very  young.  The  Government  made  no 
attempt  to  dispute  the  testimony  that  Fong  Hung  Fong 
and  appellant  Fong  Hung  Wing  are  the  children 
shown  with  the  grandmother  in  that  photograph. 

It  is  difficult  to  perceive  how  a  stronger  showing 
could  have  been  made  that  these  appellants  are  the 
children  of  Fong  Lim  Fong  and  his  wife,  Jee  Shee. 
It  is  true  that  testimony  of  the  parents  was  unobtain- 
able, the  father  being  deceased  and  the  mother  being 
in  Communist  China.  It  is  understood,  however,  that 
the  mother,  Jee  Shee,  did  accompany  the  appellants 
to  the  American  Consulate  General  at  Hong  Kong 
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when  they  made  their  application  for  travel  docu- 
ments, but  whatever  testimony  was  taken  from  her  at 
that  time  is  not  available,  since  the  Consulate's  file 
pertaining  to  tlie  case  cannot  be  located  by  the  Govern- 
ment. (T.  20,  83.) 

The  Court  below  in  giving  judgment  against  appel- 
lants filed  no  opinion  but  set  forth  in  its  memorandum 
order  for  judgment  (T.  11-12)  that  the  evidence  pre- 
sented by  appellants  did  not  conform  to  the  standards 
enimciated  in  the  opinion  filed  the  same  day  in  the 
case  of  Ly  Shew  v.  Acheson,  110  F.  S.  50. 


2.  THE  FINDINGS  OF  FACT  ARE  "CLEARLY  ERRONEOUS," 
ARE  UNSUPPORTED  BY  THE  EVIDENCE  AND  ARE  CON- 
TRARY TO  THE  EVIDENCE. 

While  this  is  one  of  the  first  cases  of  its  type  to 
come  before  this  Court  by  way  of  an  appeal  from  a 
judgment  in  an  action  under  8  U.  S.  C.  sec.  903,  supra, 
this  Court  has  long  dealt  with  the  same  situation  in 
previous  cases  which  have  come  before  it  both  in 
habeas  corpus  proceedings,  wherein  an  administrative 
decision  is  under  collateral  attack,  and  in  appeals  in 
deportation  cases  after  a  judicial  trial  on  the  merits 
under  certain  sections  of  the  Chinese  Exclusion  Acts. 
We  submit  that  the  principles  frequently  laid  down 
by  this  Court  in  those  types  of  cases  are  pertinent 
here,  for  reasons  which  we  shall  hereinafter  discuss. 

The  extent  of  this  Court's  appellate  review  of  the 
findings  of  fact  of  the  trial  Court  is  prescribed  by 
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Rule  52  (a)  of  the  Federal  Rules  of  Civil  Procedure. 

In  construing  that  Rule  the  Supreme  Court  has  said: 
"It  was  intended,  in  all  actions  tried  upon  the 
facts  without  a  jury,  to  make  applicable  the  then 
prevailing  equity  practice.  Since  judicial  review 
of  findings  of  trial  courts  does  not  have  the  statu- 
tory or  constitutional  limitations  of  findings  by 
administrative  agencies,  or  by  a  jury,  this  Court 
may  reverse  findings  of  fact  by  a  trial  court 
where  'clearly  erroneous'.  The  practice  in  equity 
prior  to  the  present  Rules  of  Civil  Procedure 
was  that  the  findings  of  the  trial  court,  when 
dependent  upon  oral  testimony  where  the  candor 
and  credibility  of  the  witnesses  would  best  be 
judged,  had  great  weight  with  the  appellate  court. 
The  findings  were  never  conclusive,  however.  A 
finding  is  'clearly  erroneous'  when  although  there 
is  evidence  to  support  it,  the  reviewing  Court  on 
the  entire  evidence  is  left  with  the  definite  and 
firm  conviction  that  a  mistake  has  been  com- 
mitted." 

U.  S.  V.  U.  S.  Gypsum  Co.,  333  U.  S.  364,  394- 
395,  68  S.  Ct.  525,  541-542,  92  L.  Ed.  746. 

"A  finding  of  fact  is  clearly  erroneous  if  it  is 
against  the  clear  weight  of  the  evidence." 
Fleming  v.  Palmer  (C.A.  1)  123  F.  (2d)  749, 

751  (cert.  den.  316  U.  S.  662,  65  S.  Ct.  942, 

86  L.  Ed.  1739). 

Accord : 

St.  Louis  Union  Trust  Co.  v.  Finnegan  (C.A. 
8)  197  F.  (2d)  565,  568. 
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Or  if  it  is  against  the  positive,  uncontradicted  and 
unimpeached  testimony. 

Foran  et  dl.  v.   Comm.  of  Internal  Revenue 
(C.A.  5)  165  F.   (2d)  705,  707. 

"Both  under  Rule  52  (a)  of  the  Rules  of  Civil 
Procedure,  and  well  established  equitable  prin- 
ciples, we  are  not  bound  by  the  trial  court's  find- 
ings if  we  are  of  the  view  that  they  are  against 
the  great  weight  of  the  evidence." 

Gutoivsky  V.  Jones  et  al.  (C.A.  10)  178  F.  (2d) 
60,  65. 

Unimpeached  and  uncontradicted  testimony  cannot 
be  disregarded. 

Chesapeake  and  Ohio  Ry.  Co.  v.  Martin,  283 

U.  S.  209,  216-217,  51  S.  Ct.  453,  75  L.  Ed. 

983,  987-988; 
Grace  Bros.  v.  Commissioner  of  Int.  Revenue 

(C.A.  9)  173  F.  (2d)  170,  174; 
San  Francisco  Ass7i.  for  the  Blind  v.  Industrial 

Aid  for  the  Blind,  Inc.  (C.A.  8)  152  F.  (2d) 

532,  536. 

In  Foran  et  al.  v.  Commissioner  of  Internal  Reve- 
nue (C.A.  8),  supra,  wherein  the  only  evidence  be- 
fore the  trial  Court  was  the  testimony  of  one  of  the 
parties  the  appellate  court  said: 

''We  think  the  court's  refusal  to  follow  the  sworn 
testimony  is  contrary  to  law,  and  requires  the 
setting  aside  of  its  fact-finding  as  it  would  that 
of  a  jury." 
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Moreover,  as  stated  by  the  Court  of  Appeals  for  the 
Second  Circuit  in 

Orvis  V,  Higgins,  180  F.  (2d)  537,  540  (cert. 
denied  71  S.  Ct.  37,  340  U.  S.  810,  95  L.  Ed. 
595). 

''It  follows  that  evidence  sufficient  to  support  a 
jury  verdict  or  an  administrative  finding  may  not 
suffice  to  support  a  trial  judge's  fijidiiig." 

We  submit  that  in  the  case  at  bar  the  findings  are 
''clearly  erroneous"  within  the  meaning  of  Rule 
52  (a),  supra,  in  that  they  are  against  the  clear  weight 
of  the  evidence,  w^hich  is  all  one  way  and  which  is 
positive,  uncontradicted  and  imimpeached.  We  sub- 
mit, further,  that  under  principles  laid  down  by  this 
Court  in  many  cases,  a  finding  against  appellants  on 
this  record  would  not  withstand  appellate  review  even 
if  made  by  an  administrative  tribunal  whose  decisions 
are  declared  to  be  final  by  statute.  (8  U.  S.  C.  sec. 
153.) 

In 

Go  Lim  V.  Nagle,  22  F.  (2d)  246,  248, 
with  regard  to  such  a  review  this  Court  said: 

"We  fully  appreciate  the  narrow  limits  of  the 
jurisdiction  of  the  courts  on  habeas  corpus  pro- 
ceedings to  review  decisions  of  the  immigration 
tribunals;  but  'the  error  of  an  administrative 
tribunal  may,  of  course,  be  so  flagrant  as  to  con- 
vince a  court  that  the  hearing  had  was  not  a 
fair  one'.  Tisi  v.  Tod,  264  U.  S.  131,  44  S.  Ct.  260, 
68  L.  Ed.  590.   Such  a  case  is  presented  here. 
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A  reading  of  the  entire  testimony  of  the  three 
witnesses  leaves  not  the  slightest  room  for  doubt 
that  their  relationship  was  fully  established,  and 
that  the  appellant  is  a  citizen  of  tlie  United 
States.  A  contrary  conclusion  is  arbitrary  and 
capricious  and  without  any  support  in  the  testi- 
mony. 

In  Johnson  v.  Damon  (CCA)  16  F.  (2d)  65, 
the  court  considered  discrepancies  on  which  an 
excluding  decision  was  based,  more  important 
than  any  disclosed  by  the  present  record  and  in 
reference  to  the  excluding  decision  said  '  The  mind 
revolts  against  such  methods  of  dealing  with  vital 
human  rights.'  That  language  might  well  be  ap- 
plied here." 

The  case  of  Johnson  v.  Damon,  from  which  this 
Court  quoted  the  forceful  language  just  mentioned, 
involved  two  Chinese  boys  who  sought  entry  as  sons 
of  a  citizen  who  had  died  when  they  were  infants. 
Their  testimony  was  supported  by  that  of  a  previ- 
ously admitted  brother  and  an  uncle.  The  evidence, 
therefore,  was  basically  similar  to  that  in  the  case 
at  bar  but  somewhat  weaker.  Despite  the  statutory 
limitations  upon  the  power  of  the  Court  to  review 
the  administrative  decision,  the  Court  in  that  case 
was  impelled  to  overturn  that  decision  in  the  force- 
ful language  quoted  by  this  Court  in  the  Go  Lun  case, 
supra. 

In  speaking  of  the  rejection  by  administrative  tri- 
bunals of  uncontradicted  and  unimpeached  testimony 
by  the  appellant  and  his  alleged  relatives  in 
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Gung  You  v.  NacjJe,  34  F.  (2d)  848,  852, 
this  Court  said: 

''The  mere  hearing  of  witnesses  by  an  officer  is 
of  no  avail  to  a  party,  if  the  evidence  of  com- 
petent witnesses  is  to  be  entirely  disregarded 
and  findings  made  in  the  teeth  of  the  testimony 
of  one  or  a  dozen  such  witnesses,  either  because 
of  a  fixed  policy,  to  give  a  weight  to  a  presump- 
tion of  laiv  far  beyond  the  legislative  intent,  or 
because  of  a  policy  calculated  to  entrap  the  wit- 
ness *  *  *."  (Italics  added.) 

In  that  case,  the  Court  went  on  to  say: 

''Relationship  is  not  usually  proved  by  physical 
facts,  and  never  is  where  the  mother  does  not 
testify,  but  by  pedigree  reputation  in  the  family, 
and  by  the  conduct  of  the  parties,  including  the 
manner  in  which  they  live.  The  fact  that  a  small 
child  lives  in  the  home  of  its  alleged  parents 
and  that  they  maintain  toward  each  other  the 
obligations  involved  in  the  relationship  is  evidence 
favorable  to  the  issue,  and  evidence  that  they  did 
not  live  together  and  did  not  conduct  themselves 
as  parents  and  child  is  evidence  to  the  contrary. 

Such  evidence  is  not  collateral  evidence;  it  is 
direct  and  material  evidence  on  the  issue." 

In  conclusion,  this  Court  held  that  the  rejection  of 
the  evidence  of  the  several  witnesses  was  purely 
arbitrary. 

See  also: 

Quam,  Toon  Jung  v.  Bonham  (C.A.  9)  119  F. 

(2d)  915; 
Wo7ig  Tsick  Wye  et  al.  v.  Nagle  (C.A.  9)  33 

F.  (2d)  226. 
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In 

Chun  Ktvock  Quan  v.  Proctor,  92  F.  (2d)  326, 
this  Court  has  extensively  reviewed  the  well  estab- 
lished principles  applicable  to  judicial  review  of  ad- 
ministrative findings  in  Chinese  citizenship  cases.  In 
that  case  the  Court  points  out  that  such  findings  must 
have  some  factual  support  in  the  record,  that  sus- 
picion may  not  take  the  place  of  actual  evidence,  that 
evidence  may  not  be  disregarded  because  of  a  belief 
that  frauds  may  have  been  committed  by  other  Chinese 
in  other  cases,  and  that  it  is  the  province  of  the 
Courts,  in  proceedings  for  review  of  decisions  of  the 
immigration  officials,  to  prevent  abuse  of  the  statutory 
power  wielded  by  them. 

It  seems  obvious  that  an  administrative  finding  of 
fact  adverse  to  the  appellants  would  not  withstand 
even  the  limited  review  afforded  on  habeas  corpus 
proceedings,  under  the  foregoing  decisions  and  many 
others  to  the  same  effect.  Moreover,  it  is  plain  under 
the  authorities  hereinbefore  cited  that  the  power  of 
appellate  review  of  findings  of  fact  under  Rule  52  (a) 
of  the  Federal  Rules  of  Civil  Procedure  is  even 
broader  than  it  is  in  the  case  of  administrative  find- 
ings which  carry  statutory  finality.  Consequently, 
we  submit  that  the  findings  of  the  Court  below  are 
"clearly  erroneous"  within  the  meaning  of  Rule 
52  (a)  of  the  Federal  Rules  of  Civil  Procedure. 

Furthermore,  this  Court,  in  considering  appeals 
from  judgments  entered  in  judicial  deportation  pro- 
ceedings under  former  Sec.  282  of  Title  8  U.  S.  C, 
has  held  that  uncontradicted  and  unimpeached  testi- 
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mony  of  witnesses  in  behalf  of  the  defendant  cannot 
be  disregarded  by  the  trial  Court. 

Wong  Kam  Chong  v.  U.  S.  (C.A.  9)  111  F.  (2d) 

707,  712; 
Lee  Bin  v.  United  States  (C.A.  9)  74  F.  (2d) 
172. 

This  Court  has  further  held  that  in  such  proceed- 
ings the  evidence  must  be  weighed  in  the  light  of  the 
defendant's  ability  to  produce  evidence  (Lee  Hin  v. 
United  States,  supra),  that  such  evidence  cannot  be 
rejected  because  the  witnesses  are  Chinese  (Yee 
Chung  v.  United  States  (C.A.  9)  243  F.  126,  130;  Lau 
Hu  Yuen  v.  United  States  (C.A.  9)  85  F.  (2d)  327, 
330)  and  that  the  requirement  of  former  Sec.  284, 
supra,  that  citizenship  of  a  Chinese  person  must  be 
proved  "to  the  satisfaction  of"  the  Judge  or  Com- 
missioner "means  nothing  more  than  that  the  proofs 
must  be  sufficient  to  satisfy  reasonable  judicial 
standards".  (Ching  Hong  Yuk  v.  United  States 
(C.A.  9)  23  F.  (2d)  174,  175.) 

We  submit  that  the  foregoing  principles  enunciated 
by  this  Court  in  re^dewing  administrative  decisions 
and  judgments  in  judicial  deportation  proceedings 
are  applicable  here  by  analogy.  The  scope  of  the  ap- 
pellate review  under  Rule  52  (a)  of  the  Federal  Rules 
of  Civil  Procedure  is  at  least  as  broad  as  in  habeas 
corpus  or  judicial  deportation  proceedings.  Here  the 
evidence  submitted  by  appellants  to  establish  their 
citizenship  is  positive,  uncontradicted  and  unim- 
peached.  The  four  children,  the  aunt  and  the  grand- 
mother gave  testimony  directly  upon  the  issue.   They 
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produced  a  photograph  taken  by  the  aunt  more  than 
sixteen  years  ago  which  shows  two  of  the  children 
with  the  grandmother.  The  testimony  of  the  uncle 
regarding  his  remittances  for  the  support  of  his 
brother's  wife  and  children  in  China  is  to  that  extent 
corroborative  of  the  direct  testimony  given  hy  the 
other  six  witnesses.  No  contradictory  or  counter- 
vailing evidence  has  been  submitted.  We  submit  that 
under  the  well-settled  principles  mentioned  above  the 
findings  of  the  Court  below  adverse  to  the  claim  of 
appellants  are  ''clearly  erroneous"  within  the  mean- 
ing of  Rule  52  (a)  of  the  Federal  Rules  of  Civil 
Procedure. 

In  its  memorandum  decision  the  Court  below  made 
reference  to  standards  set  forth  in  its  opinion  filed 
the  same  day  in  the  case  of  Ly  Shew  v.  Acheson, 
supra.  Brief  discussion  of  that  opinion  is  therefore 
pertinent. 

Preliminarily  it  appears  from  the  Ly  Shew  opinion 
that  the  Court  below  was  considerably  dismayed  by 
the  fact  that  some  seven  hundred  suits  of  this  type 
are  pending.  But  the  real  significance  of  the  pendency 
of  so  large  a  number  of  suits  under  section  503  of 
the  Nationality  Act  of  1940  (8  U.  S.  C.  sec.  903) 
should  not  be  overlooked.  That  situation  is  the  direct 
result  of  the  adoption  by  the  State  Department  within 
the  last  three  years  of  a  policy  which  prevents  Chinese 
persons  seeking  admission  to  the  United  States  as  the 
children  of  citizens  from  proceeding  to  a  port  of  entry 
in  the  United  States  (as  they  had  theretofore  done) 
and  submitting  their  evidence  to  the  statutory  tri- 
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bimals  created  by  the  immigration  laws  to  determine 
the  right  of  persons  to  enter  the  United  States. 

Throughout  the  years  until  about  1950  the  State 
Department  permitted  such  applicants  to  set  forth 
their  citizenship  claim  by  affidavit,  which  affidavit  was 
then  endorsed  by  the  Consulate  as  valid  for  the  pur- 
pose of  traveling  to  a  port  of  the  United  States  to 
have  the  claim  determined  by  the  immigration  tri- 
bunals under  8  U.  S.  C.  sees.  152,  153.  Those  sections 
of  the  immigration  laws  provided  for  hearings  before 
boards  of  special  inquiry  in  all  doubtful  cases,  with 
a  complete  record  of  the  proceedings  and  of  all  testi- 
mony produced,  and  a  statutory  appeal  to  the  Attor- 
ney General  by  the  applicant  or  any  dissenting  mem- 
ber of  such  board.*  By  regulation  effective  December 
11,  1946  the  right  to  counsel  in  such  proceedings  was 
provided.  (8  C.  F.  R.  130.2—1946  Suppl.)  Adverse 
decisions  of  the  immigration  authorities  were  review- 
able by  habeas  corpus,  and  after  the  effective  date  of 
8  U.  S.  C.  sec.  903,  supra,  by  a  suit  thereunder  where 
a  claim  of  citizenship  had  been  denied.  Under  that 
procedure  most  of  the  cases  of  this  tjrpe  were  disposed 
of  administratively  and  did  not  reach  the  Courts. 

Commencing  something  less  than  three  years  ago  the 
Consulate  General  at  Hong  Kong  began  refusing 
travel  documentation  to  large  numbers  of  these  appli- 
cants on  the  ground  that  their  evidence  of  citizenship 
was  "not  satisfactory",  and  for  the  past  year  and  a 
half  relatively  few  of  these  citizen  applicants  have 


^Similar  procedures  are  provided  in  the  new  Immigration  and 
Nationality  Act  of  1952.  (8  U.  S.  C.  sees.  1225,  1226.) 
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been  permitted  to  come  forward.  The  purported  au- 
thority for  this  new  procedure  is  the  Passport  Act 
of  May  22, 1918,  as  amended  June  21, 1941  (22  U.  S.  C. 
sees.  223-226),  which  provides  in  pertinent  part  as 
follows : 

Sec.  223: 
^^Whe7i  the  United  States  is  at  tvar  or  during  the 
existence  of  the  national  emergency  proclaimed 
by  the  President  on  May  27,  1941,  or  as  to  aliens 
wherever  there  exists  a  state  of  war  between,  or 
among,  two  or  more  states,  and  the  President  shall 
find  that  the  interests  of  the  United  States  re- 
quire that  restrictions  and  prohibitions  in  addi- 
tion to  those  provided  otherwise  than  by  sections 
223-226b  of  this  title  be  imposed  upon  the  de- 
parture of  persons  from  and  their  entry  into  the 
United  States,  and  shall  make  public  proclamation 
thereof,  it  shall,  until  otherwise  ordered  by  the 
President  or  Congress,  be  unlawful  *  *  *"  (Italics 
added.) 

Sec.  224: 
''After  such  proclamation  as  is  provided  for  by 
section  223  of  this  title  has  been  made  and  pub- 
lished and  while  said  proclamation  is  in  force, 
it  shall,  except  as  otherwise  provided  by  the 
President,  and  subject  to  such  limitations  and 
exceptions  as  the  President  may  authorize  and 
prescribe,  be  unlawful  for  any  citizen  of  the 
United  States  to  depart  from  or  enter  or  attempt 
to  depart  from  or  enter  the  United  States  unless 
he  bears  a  valid  passport." 

On  November  14,  1941  the  President  issued  Procla- 
mation No.  2523  (55  Stat.  1696),  which  provided  that 
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no  citizen  should  enter  the  Uiiited  States  without  a 
valid  passport  unless  he  came  within  such  exceptions 
as  might  be  prescribed  by  the  Secretary  of  State. 
Until  about  1950,  as  indicated  above,  the  State  De- 
partment in  practice  permitted  Chinese  persons  seek- 
ing entry  as  children  of  citizens  to  proceed  to  the 
United  States  on  a  visaed  affidavit  and  have  their 
claim  determined  by  the  immigration  authorities  at 
the  port  of  entry. 

Under  the  new  policy  inaugurated  some  two  years 
ago  the  consular  authorities  at  Hong  Kong  have  under- 
taken to  make  final  disposition  of  these  citizenship 
claims.  Where  they  refuse  to  issue  any  sort  of  travel 
documentation  the  applicant  is  effectively  prevented 
from  proceeding  to  a  port  of  entry  in  the  United 
States,  since  transportation  lines  will  not  accept  an 
undocumented  passenger  for  fear  of  possible  penal 
proceedings  under  22  U.  S.  C.  sec.  225.  The  result 
is  that  applicants  of  this  class  are  faced  with  final 
administrative  rejection  of  their  claim  of  citizenship 
on  the  basis  of  an  interview  with  a  consular  officer, 
without  benefit  of  counsel,  where  the  putative  father 
and  other  relatives  are  ordinarily  unable  to  appear 
for  personal  testimony  since  they  are  usually  residing 
in  the  United  States.  Normally  the  only  reason  given 
the  applicant  for  rejection  of  his  claim  is  that  the 
consular  officer  is  ''not  satisfied."  This  Court  has 
cited  a  similar  executive  tendency  to  give  short  shrift 
to  citizenship  claims  as  "one  of  the  reasons  why  there 
is  current  in  America  the  phrase  'a  Chinaman's 
chance'."  (Yuen  Boo  Ming  v.  United  States,  103  F. 
(2d)  355,  358.) 
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In  this  situation  it  is  certainly  not  at  all  surprising 
that  some  seven  hundred  of  these  rejected  applicants 
have  invoked  the  jurisdiction  of  the  Courts  under  8 
U.  S.  C.  sec.  903,  supra. 

As  stated  by  this  Court  in 

Wong  Wing  Foo  v.  McGrath,  196  F.  (2d)  120, 
122: 
''The  right  to  citizenship  is  a  priceless  thing 
and  Congress  in  enacting  Section  903  in  1940 
well  could  have  decided  that  citizenship  should 
not  be  denied  one  possessing  it,  by  an  administra- 
tive proceeding  such  as  8  U.  S.  C.A.  sec.  153,  first 
enacted  in  1917,  in  which  the  right  to  any  coun- 
sel is  denied  and  where  hearsay  evidence  which 
may  be  determinative  is  admissible  (citing  cases) 
and  in  which  the  finding  as  to  citizenship  is 
deemed  final  (citing  cases)." 

Certainly  the  simimary  rejection  of  such  citizenship 
claims  by  a  consular  officer  without  formal  proceedings 
of  any  kind  would  inevitably  force  such  applicants 
into  Court  under  sec.  903,  supra.  They  have  no  other 
recourse  unless  they  are  to  relinquish  their  birthright 
at  the  mere  fiat  of  some  consular  employee. 

Obviously,  under  the  circumstances  the  fact  that 
their  case  is  but  one  of  some  seven  hundred  should 
not  weigh  against  these  appellants.  Moreover,  it  is 
no  more  reasonable  to  assume  that  these  are  seven 
hundred  fraudulent  cases  than  it  is  to  assume  that 
they  are  cases  in  which  there  has  been  arbitrary 
rejection  by  the  consulate  of  bona  fide  citizenship 
claims.    The  situation  is  not  of  appellants'  choosing. 
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They  were  perfectly  willing  to  submit  their  evidence 
and  witnesses  to  the  scrutiny  of  the  immigration  tri- 
bunals at  a  formal  hearing  had  they  been  permitted 
to  do  so. 

In  this  connection  we  would  make  one  further  obser- 
vation. The  travel  restrictions  for  citizens  under 
which  this  new  consular  procedure  has  been  adopted 
apply  only  during  war  or  national  emergency.^  At  no 
other  time  is  there  statutory  authority  to  impose  a 
mandatory  requirement  that  a  citizen  obtain  a  travel 
document  before  seeking  to  enter  the  United  States. 
In  House  Report  No.  2041  on  the  Joint  Resolution  to 
continue  the  effective  period  of  these  and  other  emer- 
gency provisions  the  Committee  on  the  Judiciary  of 
the  House  of  Representatives  said  relative  to  these 
travel  restrictions  that  the  measure  would  be  neces- 
sary ''in  order  to  control  the  entry  and  departure  of 
subversive  individuals,  whether  aliens  or  citizens,  and 
other  persons  whose  movements,  in  the  interests  of 
national  security  should  be  restricted".  (U.  S.  Code 
Cong,  and  Adm.  News,  82nd  Congress,  2nd  Session, 
Vol.  2  at  page  1936.)  To  use  these  emergency  security 
controls  for  the  summary  rejection  of  claims  of  citi- 
zenship at  a  consulate  abroad  on  other  than  security 
grounds  is  indeed  a  peremptory  method  of  dealing 
with  the  priceless  right  of  citizenship.  Again  we  say 
it  is  not  surprising  that  the  rejected  claimants  seek 
redress  from  the  Courts  under  sec.  903,  supra. 


^The  comparable  provisions  of  the  new  Immigration  Act  of  1952 
contain  a  similar  limitation.  (8  U.  S.  C.  sec.  1185.) 
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It  is  true  that  the  new  Immigration  and  Nationality 
Act  of  1952  provides  for  this  type  of  suit  only  where 
the  claimant  is  in  the  United  States  (8  U.  S.  C.  sec. 
1503).  However,  that  Act  specifically  provides  in 
section  405  thereof  that  suits  filed  before  it  became 
effective  shall  not  be  affected  (66  Stat.  280). 

Nor  is  the  application  of  sec.  903,  supra,  limited 
to  case  involving  alleged  expatriation;  it  is  available 
to  any  person  claiming  citizenship  who  has  been  re- 
fused permission  to  come  to  the  United  States  by  a 
consular  officer.  (Acheson  v.  Yee  King  Gee  (CA9) 
184  F.  (2d)  382;  Wo7ig  Wing  Foo  v.  McGrath, 
supra.) 

Certain  statistical  data  relative  to  Chinese  citizen- 
ship cases  generally  are  set  forth  in  the  opinion  in 
the  Ly  Shetv  case.  Since  the  record  is  silent  as  to  the 
methods  used  in  arriving  at  the  figures  cited  we  have 
no  way  of  determining  their  accuracy.  However,  the 
asserted  proponderance  of  male  offspring  over  female 
offspring  in  the  claims  of  citizen  Chinese  clearly  does 
not  apply  here,  since  this  family  has  two  sons  and 
two  daughters.  Likewise,  the  fact  that  more  male 
than  female  children  may  actually  apply  to  come  to 
the  United  States  is  not  present  in  the  case  at  bar. 
Nor  does  there  appear  to  be  anything  surprising  in 
the  fact  that  many  American  citizens  of  Chinese  ex- 
traction have  married  in  China  and  have  had  children 
born  there  of  such  marriages.  Let  us  examine  this 
situation  with  respect  to  the  case  at  bar.  It  was  never 
possible  for  Fong  Lim  Fong  to  bring  Ms  tvife,  Jee 
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Shee,  to  the  United  States.  The  Immigration  Act  of 
1924  (8  U.  S.  C.  sec.  213)  originally  made  Chinese 
wives  of  citizens  inadmissible.  (Chang  Chan  v.  Naqle, 
268  U.  S.  346,  45  S.  Ct.  540,  69  L.  Ed.  988.)  That 
prohibition  was  modified  on  June  13,  1930,  but  only  as 
to  those  who  had  married  citizens  before  May  26,  1924. 
(46  Stat.  581.)  Other  Chinese  wives  of  citizens  were 
not  accorded  nonquota  classification  until  August  9, 
1946  (60  Stat.  975),  and  this  amendment  came  too 
late  to  benefit  Jee  Shee,  since  her  husband  was  then 
deceased.  Theoretically,  a  Chinese  person  could  come 
to  the  United  States  after  the  repeal  of  the  Chinese 
Exclusion  Acts  on  December  17,  1943  (57  Stat.  600), 
if  reached  under  the  annual  quota  of  105,  but  the 
chances  of  being  so  reached  were  obviously  remote 
because  of  the  oversubscribed  condition  of  the  quota. 
For  example,  as  of  August  1,  1952  (we  have  no  earlier 
figures)  the  Chinese  quota  had  a  waiting  list  of  2,495. 
(Report  of  President's  Commission  on  Immigration 
and  Naturalization  pursuant  to  Executive  Order  No.' 
10392,  at  page  104.) 

We  think  the  foregoing  factual  observations  demon- 
strate the  danger  of  attempting  to  apply  sweeping 
generalizations  to  individual  cases.  Moreover,  we 
venture  to  observe  that  history  is  studded  with  the 
attempts  of  the  executive  branches  of  governments  to 
justify  disregard  of  the  rights  of  individuals  on  the 
ground  that  it  is  necessary  to  do  so  in  order  to  pre- 
vent abuses.  To  strike  a  balance  between  the  demands 
of  administrative  expediency  and  the  vital  rights  of 
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individuals  is  the  raison  d'etre  of  such  judicial  rem- 
edies as  are  provided  by  sec.  903,  supra,  and  herein, 
we  think,  lies  the  explanation  of  the  large  number 
of  such  suits  which  have  been  filed  within  the  past 
two  years.  The  volume  of  that  litigation,  we  submit, 
should  not  operate  to  the  detriment  of  these  appel- 
lants. 

The  opinion  in  the  Ly  Shew  case  contains  certain 
observations  regarding  the  custom  of  United  States 
citizens  of  Chinese  race  marrying  in  China,  begetting 
children  there  and  not  bringing  such  children  to  the 
United  States  in  many  instances  until  they  are  in 
their  teens.  The  statute,  however,  permits  citizenship 
to  descend  and  to  be  retained  under  such  circum- 
stances. The  wisdom  of  the  legislation  is,  of  course, 
solely  for  Congress  to  determine.  Section  1993  of  the 
Revised  Statutes  was  originally  enacted  in  1866.  Dur- 
ing the  intervening  eighty-seven  years  Congress  has 
seen  fit  to  make  changes  in  the  statute  (to  operate 
prospectively)  only  to  the  extent  of  requiring  that 
children  bom  after  1934  must  come  to  the  United 
States  before  they  attain  the  age  of  16  years  (48  Stat. 
797;  54  Stat.  1139,  sec.  201  (g)  and  (h)),  now  changed 
to  23  years  (8  U.  S.  C.  sec.  1401  (b)  (c)),  and  that 
citizenship  would  descend  after  the  effective  date  of 
the  Nationality  Act  of  1940  only  if  the  citizen  parent 
had  a  prescribed  period  of  residence  in  the  United 
States.  (54  Stat.  1139.) 

The  basic  statute,  with  the  amendments  mentioned 
above,  has  been  in  operation  for  nearly  a  century  and 
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certainly  during  that  time  Congress  lias  been  cog- 
nizant of  the  fact  that  citizens  of  Chinese  race  were 
begetting  and  raising  citizen  children  in  China.  Yet 
Congress  throughout  that  time  has  seen  fit  to  preserve 
the  citizenship  of  such  children,  having  simply  enacted 
certain  prospective  limitations  to  which  we  have  just 
alluded.  Moreover,  while  Congress  has  now  prospec- 
tively lunited  suits  for  judgments  declaring  citizen- 
ship to  persons  who  are  within  the  United  States, 
Congress  was  careful  to  preserve  the  former  statute 
(8  U.  S.  C.  sec.  903)  as  to  suits  which  were  pending 
when  the  1952  statute  went  into  effect. 

We  are  not  disposed  to  question  where  the  burden  of 
proof  lies  in  these  cases,  nor  whether  it  shifts  at  any 
stage  of  the  proof.  We  do  contend  most  earnestly 
that  where,  as  here,  there  is  positive,  imcontradicted 
and  unimpeached  testimony  of  six  persons  as  to  the 
existence  of  the  asserted  relationship,  a  decision  ad- 
verse to  the  claimants  cannot  be  supported.  We  sub- 
mit that  this  view  is  sustained  by  the  numerous  cases 
cited  above  in  which  this  Court,  in  one  type  of  pro- 
ceeding or  another,  has  considered  questions  closely 
analogous  to  those  presented  here.  We  submit  further 
that  those  decisions  are  authority  for  the  propositions 
that  such  evidence  may  not  be  rejected  because  the 
witnesses  are  Chinese,  nor  because  of  mere  suspicion 
or  conjecture,  nor  because  of  a  belief  that  frauds  have 
been  practiced  by  other  individuals,  nor  because  of 
considerations  which  fall  within  the  realm  of  legisla- 
tive policy,  nor  because  of  a  policy  '*to  give  weight  to  a 
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presumption  of  law  far  beyond  the  legislative  intent". 
Judged  by  these  settled  principles,  we  submit  that 
the  findings  of  the  Court  below  in  this  case  are  ''clearly 
erroneous"  within  the  meaning  of  Rule  52  (a)  of  the 
Federal  Rules  of  Civil  Procedure. 

The  Court  below  erred  in  concluding  that  appellants  did  not  have 
a  claim  of  permanent  residence  in  the  Northern  District  of 
California. 

With  regard  to  the  first  finding  of  fact  we  would 
point  out  additionally  that  the  allegation  in  the  com- 
plaint (T.  5)  that  appellants  claim  permanent  resi- 
dence within  the  Northern  District  of  California  con- 
stituted sufficient  basis  for  invoking  the  jurisdiction 
of  the  Court  under  8  U.  S.  C.  sec.  903,  supra.  (Acheson 
V.  Yee  King  Gee,  supra.)  This  particular  finding  does 
not  go  to  the  merits  of  the  case,  and  since  the  statute 
permits  the  claimant  to  sue  in  the  "District  of 
Columbia  or  in  the  district  in  tvhich  such  person 
claims  a  permanent  residence  (italics  added)"  obvi- 
ously it  was  intended  to  permit  the  claimant  to  choose 
the  forum.  Apparently  the  first  finding  of  the  Court 
below  is  merely  ancillary  to  the  further  finding  that 
appellants  had  failed  to  prove  that  they  are  the 
children  of  Fong  Lim  Fong,  and  the  latter  finding, 
we  submit,  cannot  stand  for  the  reasons  heretofore 
discussed. 

The  Court  below  erred  in  concluding  that  appellants  are  not 
citizens  of  the  United  States. 

For  the  reasons  and  under  the  authorities  herein- 
before discussed  we  submit  that  the  Court  below  erred 
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in  holding  that  appellants  had  failed  to  establish  their 
United  States  citizenship. 

The  positive,  uncontradicted  and  unimpeached  testi- 
mony given  by  the  four  children  was  supported  by 
that  of  the  grandmother,  an  aunt  and  an  uncle,  was 
further  corroborated  by  the  fact  that  the  immigration 
records  over  a  period  of  many  years  show  not  only 
the  geneology  and  citizenship  of  the  putative  father, 
but  also  show  that  the  grandmother  and  aunt  made  the 
trip  to  China  in  1935-1936  and  further  show  that  the 
brother  was  admitted  as  a  citizen  son  of  the  father  in 
1949,  all  of  this  being  buttressed  by  a  photograph 
taken  by  one  of  the  witnesses  in  China  seventeen  years 
ago  showing  the  brother  and  one  of  the  appellants 
with  the  grandmother. 

If  this  positive,  uncontradicted  and  unimpeached 
evidence  be  insufficient  to  establish  citizenship  under 
Sec.  1993  of  the  Revised  Statutes  it  is  difficult  to  see 
how  any  Chinese  child  of  a  United  States  citizen 
could  establish  his  citizenship.  We  submit  that  the 
rejection  of  that  evidence  in  this  case  was  clearly 
erroneous  under  the  authorities  we  have  cited.  More- 
over, suspicion  is  insufficient  to  support  such  a  find- 
ing of  fact. 

Wong  Gook  Chun  v.  Proctor,  (C.A.  9)  84  F. 

(2d)  763,  765; 
TilUnghast  v.  Wong  Wing  (C.A.  1),  33  F.  (2d) 
290. 

As  a  matter  of  fact,  certain  remarks  of  the  trial 
Court  tend  to  indicate  that  the  Court  did  not  dis- 
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believe  the  witnesses  in  this  case  (T.  85,  101-102)  but 
felt  that  to  give  judgment  for  appellants  would 
amount  to  making  American  citizens,  just  as  is  done 
under  the  naturalization  process.  (T.  102.) 

We  do  not  think  that  a  judgment  declaring  citizen- 
ship under  sec.  903,  supra,  is  discretionary  to  the  same 
extent  as  a  decree  granting  citizenship  in  a  naturaliza- 
tion proceeding.  If  these  appellants  are  children  of 
Fong  Lim  Fong,  then  they  are  citizens  of  the  United 
States  mider  a  statute  which  made  them  citizens  at 
birth.  The  power  and  duty  of  thef  Court  under  sec. 
903,  supra,  are  simply  to  declare  such  citizenship  if 
it  exists.  This,  therefore,  is  a  fact  issue  to  be  litigated 
under  principles  and  standards  applicable  generally 
to  civil  causes  in  the  Federal  Courts.  Under  those 
principles  and  standards  we  submit  that  the  findings 
of  the  trial  Court  in  this  case  cannot  be  sustained. 
A  finding  cannot  rest  upon  mere  speculation,  con- 
jecture, surmise,  guess  or  suspicion. 

Pemi.  R.  Co.  v.  CliamJ)erlain,  288  U.  S.  333, 

344,  53  S.  Ct.  391,  395,  77  L.  Ed.  819,  825; 
Controller  of  California  v.  Lockwood  (C.A.  9) 

193  F.  (2d)  169,  172; 
United  States  v.  Sandifer  (C.A.  5)  76  F.  (2d) 

551; 
Doggett  v.  Peek  et  al.   (C.A.  5)   116  F.   (2d) 
273,  274. 

Certainly  the  positive,  uncontradicted  and  unim- 
peached  evidence  produced  by  appellants  was  sufficient 
to  establish  the  existence  of  the  relationship  asserted 
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under  ''reasonable  judicial  standards".  (Ching  Hong 
Yuk  V.  United  States,  supra.) 


CONCLUSION. 

We  submit  that  the  findings  of  the  Court  below  are 
''clearly  erroneous,"  and  that  the  judgment  should  be 
reversed. 

Dated,  San  Francisco,  California, 
May  27, 1953. 

Jackson  &  Hertogs, 

Joseph  S.  Hertogs, 
Arthur  J.  Phelan", 

Attorneys  for  Appellants. 
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No.  13,745 


IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


FONG   WONE   JiNG,    FONG   HUNG   WlJSTG 

and  FoNG     Ngar     Jing,     by     their 

Guardian    Ad    Litem,    William    Y. 

Fong, 

Appellants, 

vs. 

John-  Foster  Dulles,  as  Secretary  of 

State, 

Appellee. 


BRIEF  FOR  APPELLEE. 


INTRODUCTORY  STATEMENT. 

The  appeals  in  this  case  and  in  cases  No.  13,746, 
Chow  Sing  etc.,  v.  Brownell,  and  No.  13,808,  Ly  Shew, 
etc.,  V.  Dulles,  are  concerned  with  claims  to  United 
States  nationality  by  Chinese  who  are  not  residents 
of  the  United  States,  founded  upon  alleged  blood  rela- 
tionship as  children  to  fathers  who  are  citizens  of 
the  United  States.  The  judgment  in  each  of  the  cases 
followed  the  opinion  of  Judge  Louis  E.  Goodman  in 


the  Ly  Shew  case,  110  F.  Supp.  550.  Each  claimant 
has  not  previously  resided  or  entered  the  United 
States,  the  claim  of  nationality  is  therefore  derivative, 
not  native  birth.  In  the  above  case  and  the  Ly  Shew 
case  the  Secretary  of  State  is  the  defendant.  In  the 
Chotv  Sing  case  the  Attorney  General  is  the  defendant. 


STATUTES. 

''§903.  Judicial  proceedings  for  declaration  of 
United  States  nationality  in  event  of  denial  of 
rio^hts  and  privileges  as  national;  certificate  of 
identity  pending  judgment.  If  any  person  who 
claims  a  right  or  privilege  as  a  national  of  the 
United  States  is  denied  such  right  or  privilege 
by  any  Department  or  agency,  or  executive  official 
thereof,  upon  the  ground  that  he  is  not  a  national 
of  the  United  States,  such  person,  regardless  of 
whether  he  is  within  the  United  States  or  abroad, 
may  institute  an  action  against  the  head  of  such 
Department  or  agency  in  the  District  Court  of  the 
United  States  for  the  District  of  Columbia  or  in 
the  district  court  of  the  United  States  for  the 
district  in  which  such  person  claims  a  permanent 
residence  for  a  judgment  declaring  him  to  be  a 
national  of  the  United  States.  If  such  person  is 
outside  the  United  States  and  shall  have  insti- 
tuted such  an  action  in  court,  he  may,  upon  sub- 
mission of  a  sworn  application  showing  that  the 
claim  of  nationality  presented  in  such  action  is 
made  in  good  faith  and  has  a  substantial  basis, 
obtain  from  a  diplomatic  or  consular  officer  of 
the  United  States  in  the  foreign  country  in  which 


he  is  residing  a  certificate  of  identity  stating  that 
his  nationality  statns  is  pending  before  the  court, 
and  may  be  admitted  to  the  United  States  with 
such  certificate  upon  the  condition  that  'he  shall 
be  subject  to  deportation  in  case  it  shall  be  de- 
cided by  the  court  that  he  is  not  a  national  of 
the  United  States.  Such  certificate  of  identity 
shall  not  be  denied  solely  on  the  ground  that 
such  person  has  lost  a  status  previously  had  or 
acquired  as  a  national  of  the  United  States;  and 
from  any  denial  of  an  application  for  such  cer- 
tificate the  applicant  shall  be  entitled  to  an  appeal 
to  the  Secretary  of  State,  who,  if  he  approves 
the  denial,  shall  state  in  writing  the  reasons  for 
his  decision.  The  Secretary  of  State,  with  ap- 
proval of  the  Attorney  General,  shall  prescrilDe 
rules  and  regulations  for  the  issuance  of  cer- 
tificates of  identity  as  above  provided.  Oct.  14, 
1940,  c.  876,  Title  I,  Subchap.  V,  §503,  54  Stat. 
1171." 

Sec.  1993,  Revised  Statutes. 

"All  children  heretofore  born  or  hereafter  born 
out  of  the  limits  and  jurisdiction  of  the  United 
States,  whose  fathers  were  or  may  be  at  the  time 
of  their  birth  citizens  thereof,  are  declared  to  be 
citizens  of  the  United  States;  but  the  rights  of 
citizenship  shall  not  descend  to  children  whose 
fathers  never  resided  in  the  United  States." 

Act  May  24,  1934—48  Stat.  797. 

"CITIZENSHIP  OF  CHILDREN  BORN 
ABROAD  OF  CITIZEN  FATHERS  (Acts  of 
April  14, 1802,  and  February  10,  1855,  as  amended 
by  Act  of  May  24,  1934) 


Sec.  1993.  Any  child  hereafter  born  out  of  the 
limits  and  jurisdiction  of  the  United  States,  whose 
father  or  mother  or  both  at  the  time  of  the  ])irth 
of  such  child  is  a  citizen  of  the  United  States, 
is  declared  to  be  a  citizen  of  the  United  States; 
but  the  rights  of  citizenship  shall  not  descend  to 
any  such  child  unless  the  citizen  father  or 
citizen  mother,  as  the  case  may  be,  has  resided 
in  the  United  States  previous  to  the  birth  of 
such  child.  In  cases  where  one  of  the  parents 
is  an  alien,  the  right  of  citizenship  shall  not  de- 
scend unless  the  child  comes  to  the  United  States 
and  resides  therein  for  at  least  five  years  con- 
tinuously immediately  previous  to  his  eighteenth 
birthday,  and  unless,  within  six  months  after  the 
child's  twenty-first  birthday,  he  or  she  shall 
take  an  oath  of  allegiance  to  the  United  States 
of  America  as  prescribed  by  the  Bureau  of 
Naturalization.  (Sec.  1,  Act  of  May  24,  1934, 
48  Stat.  797;  8  U.S.C.  6)." 


STATEMENT  OF  THE  CASE. 

The  appellants  herein  claim  to  be  children  of  Fong 
Lim  Fong,  alleged  to  be  their  father  and  a  citizen 
of  the  United  States  at  the  times  of  their  respective 
births,  in  China.  Paragraph  VI  of  the  complaint 
alleges : 

"YI 

"That  on  or  about  January  24,  1951,  an  ap- 
plication was  filed  with  the  American  Consulate 
General  at  Hong  Kong  for  the  issuance  of  a 
United  States  passport  or  travel  document  in  be- 


half  of  plaintiff,  Fong  Himg  Wing;  that  on  or 
about  May  10,  1951,  an  application  was  filed  with 
the  American  Consulate  General  at  Hong  Kong 
for  the  issuance  of  a  United  States  passport  or 
travel  document  in  behalf  of  plaintiffs,  Fong 
Wone  Jing  and  Fong  Ngar  Jing;  that  the  appli- 
cants and  each  of  them  were  informed  by  the 
American  Consulate  General  at  Hong  Kong  on 
or  about  January  24,  1952,  that  their  applications 
for  documentation  had  been  denied,  and  that  'the 
Consulate  General  declines  to  afford  you  facilities 
for  the  execution  of  an  affidavit  for  the  purpose 
of  travelling  to  the  United  States';  and  that  the 
plaintiffs,  Fong  Wone  Jing,  Fong  Hung  Wing 
and  Fong  Ngar  Jing,  claim  that  the  refusal  of 
the  American  Consulate  General  at  Hong  Kong 
to  permit  the  said  Fong  Wone  Jing,  Fong  Hung 
Wing  and  Fong  Ngar  Jing  to  proceed  to  a  port 
of  entry  in  the  United  States  for  the  purpose 
of  having  their  admissibility  determined  by  the 
administrative  agency  charged  with  such  duty  is 
an  arbitrary  and  unreasonable  refusal  or  denial 
of  a  right  or  privilege  of  a  United  States  na- 
tional.'' 

The  answer  to  paragraph  VI  of  the  complaint  is 
contained  in  paragraph  VI  of  the  answer. 

''VI 

''Answering  Paragraph  VI  of  the  Complaint, 
defendant  has  no  knowledge,  information  or 
belief  as  to  the  allegations  contained  in  Para- 
graph VI  of  the  Complaint  and  therefore  denies 
the  same." 


Page  4  of  appellants'  brief,  first  paragraph,  makes 
the  following  statement: 

'' Following  denial  by  the  American  Consulate 
General  at  Hong  Kong  of  appellants'  application 
to  that  Consulate  for  travel  documents  to  permit 
them  to  proceed  to  the  United  States  this  suit 
was  brought  in  the  Court  below.  Appellants  were 
then  permitted  to  come  forward  to  the  United 
States  as  pro^dded  in  Section  503  of  the  National- 
ity Act  of  1940,  supra,  for  the  sole  purpose  of 
prosecuting  this  suit." 

The  record  contains  no  evidence  to  support  para- 
graph VI  of  the  complaint  or  the  quoted  statement 
from  page  4  of  the  brief.  Appellants  made  no  attempt 
to  introduce  any  evidence  to  establish  the  jurisdic- 
tional prerequisite  of  8  U.S.C.  903.  It  would  appear 
to  have  been  assumed  that  because  an  action  was  filed, 
and  because  certain  persons  appeared  in  Court,  that 
ergo,  the  Court  could  and  should  proceed  to  judgment. 
The  judge  of  the  lower  Court  found  that  "It  is  not 
true  that  the  permanent  residence  of  the  persons 
who  claim  to  be  plaintiffs  *  *  *  is  within  the  Northern 
District  of  California  or  in  the  United  States  of 
America."  Also  that  the  evidence  was  not  "of  suf- 
ficient clarity  to  satisfy  or  convince  the  court"  that 
the  appellants  were  the  blood  children  of  the  alleged 
father  or  that  they  were  the  persons  they  claimed 
to  be. 

The  record  is  conclusive  that  prior  to  the  filing  of 
the  complaint  none  of  the  appellants  had  ever  been  in 
the  United  States.    The  witnesses  called  by  the  appel- 


lants  were  all  interested  persons  in  the  claimed  family 
of  the  appellants — the  alleged  paternal  grandmother, 
the  alleged  father's  brother  and  sister,  an  alleged 
older  brother,  and  the  three  appellants.  No  birth, 
school,  village,  or  other  identification  documents  were 
produced  by  the  appellants. 


SPECIFICATIONS  OF  ERROR. 

Appellants  have  made  five  specifications  of  error, 
but  state  the  question  involved  singly  as  "Whether  the 
lower  court's  findings  are  'clearly  erroneous'."  Spe- 
cifications 1-2-3  and  5  are  embodied  within  the  single 
question.  Specification  4,  however,  raises  a  very  im- 
portant jurisdictional  question. 

''4.  That  the  District  Court  erred  in  finding  that 
the  plaintiffs-appellants  did  not  have  a  claim  to 
permanent  residence  within  the  Northern  District 
of  California  or  in  the  United  States  of  America." 


QUESTIONS  PRESENTED. 
1.    Jurisdiction. 

(a)  Does  the  United  States  District  Court  have 
jurisdiction  under  8  U.S.C.  903  to  declare  nationality 
of  a  foreign  born  person  who  has  never  been  in  the 
United  States. 

(b)  Is  it  necessary  under  8  U.S.C.  903  to  allege 
and  prove  that  a  right  or  privilege  as  a  national  of 
the  United  States  was  claimed  and  that  such  right 
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or  privilege  was  denied  by  a  department  or  agency  or 
executive  official  thereof  upon  the  ground  that  appel- 
lants were  not  nationals  of  the  United  States. 

(c)     Is  the   action  moot — Justiciable  issue  as   to 
defendant. 

2.     Were  the  loiuer  Courtis  -findings  ^'clearly  erro- 
neous'^'? 


ARGUMENT. 

1.    JURISDICTION. 

(a)   THE  DISTRICT  COURT  DOES  NOT  HAVE  JURISDICTION  UNDER 

8  U.S.C.  903  TO  DECLARE  NATIONALITY  OF  A  FOREIGN  BORN 

PERSON  WHO  HAS  NEVER  BEEN  IN  THE  UNITED  STATES. 

Appellants  in  their  jurisdictional  statement  assert 
that  the  claim  of  right  as  citizens  and  the  denial  of 
that  right  by  the  American  Consulate  General  at 
Hong  Kong  are  pleaded  in  the  complaint.  The  open- 
ing sentence  states  ''Jurisdiction  is  conferred  upon 
the  Court  below  by  Section  503  of  the  Nationality  Act 
of  1940  (8  U.S.C.  903)  *  *  *" 

Section  903  became  effective  January  13,  1941,  as 
part  of  the  ''NationaUty  Act  of  1940",  which  was 
passed  by  Congress  October  14,  1940  (54  Stat.  1137; 
8  U.S.C.  907),  the  provisions  of  which  are  found  in 
8  U.S.C.  901  et  seq.  This  Act,  since  repealed  by 
Public  Law  414,  was,  as  stated  in  its  title,  a  national- 
ity statute  and  not  an  immigration  statute. 

Immigration  statutes  refer  to  persons  seeking  to 
enter  the  United  States  and  the  requirements  to  be 


met  before  they  may  enter  this  country,  whereas  the 
nationality  statutes  refer  to  citizenship  in  the  United 
States.  The  enforcement  of  the  immigration  laws 
has  been  exclusively  left  to  the  Immigration  and 
Naturalization  Service,  the  only  review  by  the  Courts 
being-  that  of  habeas  corpus.  Heikkila  v.  Barher,  345 
U.S.  229. 

The  purpose  and  intent  of  Sec.  903  (Sec.  503  of 
the  Nationality  Act  of  1940)  as  revealed  by  the  Con- 
gressional Record,  Vol.  86,  was  to  permit  persons  who 
had  ])een  l)orn  in  the  United  States,  or  had  acquired 
citizenship  by  naturalization,  and  who  might  suffer 
the  denial  of  a  right  or  privilege  as  a  national  while 
abroad,  particularly  as  related  to  the  new  and  more 
stringent  expatriation  sections  of  the  Nationality  Act, 
to  have  a  day  in  Court. 

Chapter  IV,  immediately  preceding  Section  503, 
lists  various  acts  which  raise  a  presumption  of  ex- 
patriation. Under  Sec.  401,  a  national  of  the  United 
States  loses  his  United  States  citizenship  by  taking 
an  oath  of  allegiance  to  a  foreign  state,  accepting  or 
performing  duties  of  o;ffice  for  which  only  nationals 
of  such  state  are  eligible,  etc.  Sec.  402  creates  certain 
presumptions  of  expatriation  which  may  be  overcome. 
If  the  Consul  determines  that  a  national  has  ex- 
patriated himself,  there  is  no  appeal.  Such  a  person 
is  entitled  to  a  judicial  hearing  as  provided  in  Sec. 
903.  A  complaint  for  a  declaratory  judgment  may 
be  filed  in  the  District  of  Columbia  or  the  District  in 
which  such  person  claims  previous  residence  in  the 
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United  States.  Such  hearing  is  directed  to  the  spe- 
cific issue  of  whether  or  not  expatriation  has  occurred. 
The  certificate  of  identity  permits  the  person  to  enter 
the  United  States  for  the  express  purpose  of  prosecut- 
ing the  action.  There  would  be  no  question  of  the 
identity  of  the  person  making  the  claim  to  citizenship. 

At  the  time  the  act  was  presented  to  the  House  (Vol. 
86,   Cong.  Rec.   p.   11944),   Representative  Dickstein 
gave  the  reason  why  the  aforementioned  statutory  pre- 
sumption of  expatriation  was  included  in  Chapter  IV. 
"For  many  years    native  and  naturalized  citi- 
zens who  have  accumulated  wealth  through  the 
opportunities  afforded  in  the  United  States  have 
gone  abroad,  purchased  chateaux  and  fine  homes  in 
these  foreign  lands,  have  spent  their  money,  and 
their  only  responsibility  as  citizens  of  the  United 
States  has  been  to  register  at  certain  intervals  as 
citizens  of  the  United  States,  but  in  times  of  stress 
have  demanded  the  protection  as  citizens  of  the 
United  States. 

' '  There  are  others  who  through  accident  of  birth 
and  circumstances  have  been  horn  in  the  United 
States  of  alien  parents  yet  can  claim  citizenship 
and  return  at  any  time  regardless  of  character  or 
political  theories  or  beliefs  that  are  un-American 
and  a  danger  to  the  country. 

"Not  only  these  alien  Americans  but  others  who 
now  are  able  to  claim  citizenship  will  be  definitely 
expatriated.  *  *  *"   (Emphasis  ours.) 

Section  503  in  its  present  form  was  not  a  part  of  the 
original  bill  which  was  passed  by  the  House  Septem- 
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ber  11,  1940.  The  provision  which  later  became  Sec- 
tion 503  was  first  introduced  as  an  amendment  by  Sen- 
ator Schwellenbach  at  the  time  the  bill  was  reported 
out  of  the  Senate  Committee.  (Amendment  405.)  The 
amended  Act  passed  the  Senate  September  30,  1940. 
The  House  disagreed  with  the  Senate  amendment  and 
a  joint  conference  was  held  by  a  committee  appointed 
by  both  Houses.  It  was  reported  out  of  this  committee 
on  October  4,  1940,  and  a  short  debate  ensued  on  the 
floor  of  the  House.  On  October  6, 1940,  the  House  hav- 
ing receded  from  its  disagreement  to  Senate  Amend- 
ment 405  (Sec.  503),  the  Act  was  passed  by  the  House. 
The  Act  adopted  contains  Amendment  5,  Section  503, 
in  its  present  form. 

The  following  is  quoted  from  the  discussion  in  the 
House  prior  to  the  enactment  of  the  Nationality  Act 
and  is  found  in  Volume  86,  Part  12,  pp.  13247  and 
13248  of  the  Congressional  Record: 

' '  That  Amendment  is  for  this  purpose :  where  our 
manufacturers  send  agents  through  this  country 
and  they  may  have  to  remain  five,  ten  or  fifteen 
years  in  a  foreign  country  we  have  to  give  them 
certain  rights  to  come  back." 

Representative  Jenkins  then  continues : 

"Mr.  Jenkins:  *  *  *  What  you  are  saying  in  this 
amendment  is  that  a  man  who  has  never  been  in 
the  United  States  at  all  but  who  claims  he  is  a 
national  either  because  his  parents  were  or  on 
some  other  ground  but  is  not  in  fact  a  national 
can  make  application  in  our  courts  to  have  tested 
the  question  of  whether  he  is  a  national.  But  sup- 
pose he  wants  to  be  admitted  into  this  country  to 
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do  something  not  for  the  best  interests  of  the 
country  he  can  claim  his  day  in  court. 
' '  Certainly  we  should  not  protect  him  as  we  would 
a  boy  who  became  a  soldier.  What  is  there  in  the 
bill  to  prevent  the  abuse  of  this  privilege  by  a  man 
who  puts  up  a  plausible  claim  to  being  what  he  in 
fact  is  not?**  *. 

*'Mr.  Rees.  I  think  I  can  answer  the  gentleman 
briefly.  Let  me  call  his  attention  to  the  fact  that 
he  seems  to  be  discussing  aliens.  We  are  not  talk- 
ing about  aliens. 

''Mr.  Jenkins.  I  am  afraid  the  gentleman  is 
wrong  about  that.  I  am  talking  about  the  case  of 
a  man  who  is  not  a  national  but  who  claims  to  be 
a  national  and  who  makes  a  showing  of  establish- 
ing that  he  is  a  national  of  this  country.  What 
have  you  in  the  bill  to  put  up  the  bars  against 
such  a  fellow? 

''Mr.  Rees.  The  gentleman  from  Ohio  being  fa- 
miliar with  these  nationality  laws  knows  that  any- 
one who  is  a  citizen  who  goes  abroad  can  come 
back  into  the  United  States  anytime  he  wants  to 
no  matter  what  he  has  done  while  abroad  just  so 
he  has  not  done  one  thing,  lost  his  citizenship. 
"He  may  even  have  committed  a  crime  just  so  he 
has  not  in  some  way  expatriated  himself  as  a  citi- 
zen of  this  country.  That  is  the  present  law.  He 
does  not  have  to  bother  about  this  process.  He  can 
come  hack  to  the  United  States  and  claim  the  pro- 
tection of  the  laws  hero  or  the  protection  of  our 
government  while  abroad.  Under  this  code  tve  have 
provided,  certain  restrictions  in  that  situation  and 
one  of  the  most  important  is  that  the  man  who 
claims  dual  citizenship  and  who  does  not  make  the 
claim  within  a  two-year  or  90-day  period  after 
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this  hill  becomes  latv  that  person  has  the  burden  of 

proof.    Heretofore  there  was  no  burden  at  all. 

Now  he  loses  his  citizenship  if  he  does  not  come 

into  the  United  States  within  two  years  after  this 

bill  passes  and  maintain  his  citizenship.  He  is  out 

otherwise.   Except  also  he  has  two  years  after  he 

reaches  the  age  of  21. 

^'Mr.  Jenkins.     We  are  not  very  far  apart  on 

this.  *  *  *  We  should  make  our  immigration  laws 

fair  toward  the  men  and  women  who  is  deserving 

but  ive  cannot  be  too  strict  toward  the  impost ers 

and  those  who  would  undermine  our  government 
*  *  * 

''Mr.  Rees.  *  *  *  In  this  Act  tve  put  the  burden 
of  pyroof  upon  that  individual  (presumed  expatri- 
ate) to  show  that  he  is  a  citizen  or  a  national  of 
the  United  States.  Along  with  that  we  have 
guarded  the  thing  further.  After  placing  the 
poiver  and  authority  in  the  hands  of  the  State  De- 
partment tve  give  him  as  I  tried  to  explain  a  fetv 
minutes  ago  a  day  in  court.  The  other  way  he  can 
come  bach  into  the  United  States  regardless  of 
tvhat  we  may  say  about  it  because  he  is  still  a 
citizen  and  entitled  to  our  protection  no  matter 
hotv  long  he  may  have  been  abroad."  (Emphasis 
and  parens  ours.) 

It  appears  from  the  foregoing  that  Representative 
Jenkins  had  in  mind  the  possibility  of  a  false  claim  to 
citizenship  being  made  and  the  strict  proof  that  should 
be  required.  Mr.  Rees  passed  this  question  by  stating 
that  the  Act  was  only  concerned  with  citizens.  Thus 
the  conclusion  seems  well  founded  that  Section  503  was 
intended  to  apply  only  to  those  individuals  whose 
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citizenship  was  unquestioned  but  against  whom  a  pre- 
sumption of  exx)atriation  had  arisen  under  Sections 
401-404.   (8  U.S.C.  801-804.) 

The  essential  requisite  in  invoking  Section  903  is 
that  the  individual  concerned  must  be  denied  some 
right  or  privilege  as  a  national  of  the  United  States 
•upon  the  ground  that  he  is  not  (no  longer)  a  national 
of  the  United  States. 

Clark  V.  Inoiiye,  175  F.2d  740,  742  (CA-9  1949)  ; 
Lee  Hung,  Lee  Siu  and  Lee  Jam  v.  Acheson  103 

F.  Supp.  35  (Dec.  Jan.  28,  1952)  ; 
Fong  Nai  Sun  et  al  v.  Dulles  D.C.S.D.  (unre- 
ported) Central  Div.,  Calif.  July  13,  1953. 

In  Bong  Chew,  et  al  v.  Dulles,  No.  32093,  D.C.N.D. 

California,    decided   May   21,    1953,    Judge    Murphy 

stated : 

'^ Invocation  of  8  U.S.C.  903  is  predicated  upon 
allegation  that  a  purported  national's  rights  have 
been  denied  on  the  ground  that  he  is  not  a  national 
of  the  United  States." 

Prior  to  the  effective  date  of  Public  Law  414  (De- 
cember 24,  1952)  no  one  in  the  United  States  Depart- 
ment of  State  had  authority  to  make  a  determination 
of  nationality.  Under  8  U.S.C.  901  a  diplomatic  or 
consular  officer  could  issue  a  '^Certificate  of  Loss  of 
Nationality"  to  persons  who  may  have  lost  their 
United  States  citizenship  by  expatriation. 

Authority  to  determine  nationality  not  having  been 
invested  in  the  Secretary  of  State,  or  his  diplomatic 
and  consular  officers,  the  only  certification  the  Consul 
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at  Hong  Kong  could  have  made  with  regard  to  the 
United  States  nationality  of  any  person  appearing 
before  him  was  that  such  person  was  no  longer  a  na- 
tional because  of  expatriation.  The  meaning  of  the 
word  ''not"  in  the  portion  of  903  which  reads  '^ ground 
that  they  are  not  nationals"  is  clearly  "no  longer." 
Appellants  contend  that  the  refusal  of  the  Consul  to 
issue  a  United  States  passport  is  a  denial  of  a  right 
and  privilege  of  a  national  on  the  ground  that  the  per- 
son seeking  such  passport  is  not  a  national.  The  con- 
tention is  without  merit.  A  passport  is  not  evidence  of 
citizensliip. 

Urtetiqui  v.  D'Arcy,  34  U.S.  692; 

In  re  Gee  Hop,  71  F.  274  (D.C.N.D.  Calif. 
1895)  ; 

Edsell  V.  Mark,  179  Fed.  292  (C.A.  9)  ; 

Miller  v.  Sinjen,  289  F.  388  (C.A.  8)  (1923)  ; 

Lee  Pong  Tai  v.  Acheson,  104  F.  Supp.  503 
(E.D.  Penn.  1952) ; 

Scott  V.  McGrath,  104  F.  Supp.  267  (E.D.  N.Y. 
1952). 

A  passport  is  issued  only  in  the  discretion  of  the 
Secretary  of  State, 

Perkins  v.  Elg,  307  U.S.  325 
and  is  generally  directed  to  a  foreign  state  for  the  pur- 
pose of  protecting  the  holder  of  the  passport.    See 
cases  cited  above.  Also  U.S.  v.  Browder,  312  U.S.  335 
(1941). 

In  Bliimen  v.  Raff  (1935)  78  F.2d  833,  this  circuit. 
Judges  Wilbur,  Garrecht  and  Penman  presiding, 
found  that  the  presentation  of  a  Polish  passport  to  im- 
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migTation  was  a  declaration  or  admission  on  the  hold- 
er's part  of  Polish  citizenship.  In  so  holding,  this 
court  distinguished  the  use  of  a  foreign  passport  from 
that  of  a  United  States  passport,  and  then  cited  the 
Urtetiqui,  Gee  Bop,  Edsell  and  Miller  cases,  stating: 
''It  was  held  that  as  against  the  government  issmng 
the  passport  it  was  not  evidence  of  the  citizenship  of 
the  holder." 

Miller  v.  Sinjen,  supra,  was  a  case  in  which  a  United 
States  passport  was  denied  by  the  Charge  d  'Affaires  in 
Mexico  City.   The  Eighth  Circuit  said,  page  394: 

"*  *  *  a  finding  that  Plaintiff  had  ceased  to  be 
a  citizen  of  the  United  States  was  not  necessary 
to  action  of  the  State  Department  in  denying  him 
a  passport  for  the  reason  that  the  granting  of  a 
passport  by  the  United  States  is  and  always  has 
been  a  discretionary  matter ;  and  a  passport  when 
granted  is  not  conclusive  nor  is  it  even  evidence 
that  the  person  to  whom  it  is  granted  is  a  citizen 
of  the  United  States. 

Urtetiqui  v.  D'Arcy,  34  U.S.  692; 
In  re  Gee  Hop,  11  F.  274; 
Edsell  V.  Mark,  179  F.  292,  23  Op.  Atty.  Gen. 
509." 

The  reason  why  the  appellants  went  to  the  American 
Consul  in  the  first  instance  is  found  in  the  Presiden- 
tial Proclamation  of  November  14,  1941,  No.  2523  (55 
Stat.,  1696).  The  Passport  Act  of  1918,  as  amended 
(40  Stat.  559,  as  amended  by  Act  of  Congress  ap- 
proved June  21,  1941,  Public  Latv  114,  77th  Congress; 
Chap.  210, 1st  Sess.,  55  Stat.  252)  authorized  the  Pres- 
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ident  during  time  of  war  or  national  emergency  to  im- 
pose restrictions  and  prohibitions  upon  the  departure 
from  and  entry  of  persons  into  the  United  States. 
The  President  of  the  United  States,  under  said  author- 
ity, by  Presidential  Proclamation  No.  2523  did  impose 
travel  restrictions,  which,  in  part,  read : 

"*  *  *  No  citizen  of  the  United  States  or  person 
who  owes  allegiance  to  the  United  States  shall 
depart  from  or  enter  the  United  States  *  *  * 
unless  he  bears  a  valid  passport  *  *  *" 

Until  the  aforesaid  Proclamation  was  made,  it  was  un- 
necessary for  persons  claiming  United  States  citizen- 
ship and  residing  abroad  to  obtain  or  have  in  their 
possession  any  documentation  issued  by  a  consular 
officer.  The  practice  in  Chinese  cases  was  for  the  al- 
leged father  to  prepare  an  affidavit  of  relationship  and 
forward  it  to  his  purported  son,  who  would  then  sub- 
mit the  document  to  the  steamship  agent.  The  deter- 
mination of  admissibility  to  the  United  States,  not 
nationality,  was  made  by  the  Immigration  Service  at 
the  time  of  the  applicant's  arrival  at  the  port  of  entry. 
In  this  procedure  the  consular  officer  played  no  part. 

At  the  time  of  the  passage  of  the  Nationality  Act  of 
1940,  Presidential  Proclamation  No.  2523,  of  1941,  had 
obviously  not  been  proclaimed.  There  was  no  statute, 
regulation,  or  proclamation  then  in  effect  which  re- 
quired persons  claiming  United  States  citizenship  to 
make  application  to  a  consular  officer  abroad  for  docu- 
mentation to  come  to  the  United  States.  There  is  no 
basis  for  considering  that  Congress  had  any  intention 
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or  even  remotely  contemplated  any  alteration  of  the 
well  established  administrative  procedure  for  deter- 
mining a  derivative  claim  to  United  States  citizen- 
ship made  by  persons  who  had  never  been  in  the 
United  States.  The  Supreme  Court  had  thoroughly 
reviewed  the  entire  procedure  and  the  rights  of  the 
claimant.  There  was  no  need  for  Congress  to  inter- 
vene. 

The  Law  Relating-  to  Immigration  as  It  Existed  at  the  Time  of 
the  Passage  of  Section  903. 

Prior  to  the  enactment  of  Section  903  of  Title  8 
U.S.C.,  a  number  of  cases  involving  various  aspects  of 
exclusion  and  expulsion  in  immigration  had  been  re- 
viewed by  the  Supreme  Court.  These  cases  may  be 
grouped  as  follows:  (1)  Aliens  seeking  to  enter  the 
United  States  for  the  first  time;  (2)  Aliens  who  had 
been  in  the  United  States  and  upon  seeking  to  return 
were  excluded  from  admission  by  the  Immigration 
Service;  (3)  Aliens  in  the  United  States  whose  expul- 
sion had  been  ordered  by  a  United  States  Commis- 
sioner and  affirmed  by  the  District  Court;  (4)  Aliens 
whose  expulsion  had  been  ordered  by  the  Immigration 
Service;  (5)  persons  in  the  United  States  claiming 
United  States  citizenship  whose  expulsion  was  or- 
dered; (6)  persons  seeking  to  re-enter  the  United 
States  claiming  United  States  citizenship  by  virtue 
of  nativity,  and  who  had  been  excluded  by  the  Immi- 
gration Service;  (7)  persons  who  for  the  first  time 
were  seeking  entry  into  the  United  States  as  citizens 
through  derivation  and  who  were  denied  admission  to 
the  United  States  by  the  Immigration  Service. 
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The  cases  of  persons  falling  within  categories  (1) 
and  (2)  above  are  considered  and  determined  in: 
Ckai  Chan  Ping  v.  U.S.,  130  U.S.  581 ; 
Nishimura  Ekiu  v.  U.S.,  142  U.S.  651 ; 
Lent  Moon  Sing  v.  U.S.,  158  U.S.  538; 
Tulsides  v.  Insular  Collector,  268  U.S.  259. 

Each  of  these  cases  was  appealed  to  the  Supreme 
Court  after  the  dismissal  of  a  petition  for  a  writ  of 
habeas  corpus  by  the  District  Court  had  been  affirmed 
by  the  Court  of  Appeals.  The  jurisdiction  to  review 
the  administrative  order  by  habeas  corpus  was  estab- 
lished by  the  Supreme  Court  in 

U.S.  V.  Jung  Ah  Lung,  124  U.S.  621. 

The  expression  of  the  Supreme  Court  in  Nishimura 
Ekiu  V.  U.  S.,  supra,  page  659,  that : 

"It  is  an  accepted  maxim  of  International  law 
that  every  sovereign  nation  has  the  power,  as 
inherent  in  sovereignty,  and  essential  to  self 
preservation  to  forbid  the  entrance  of  foreigners 
within  its  dominion,  or  to  admit  them  only  in 
such  cases  and  upon  such  conditions  as  it  may 
see  fit  to  prescribe." 

has  been  reaffirmed  and  asserted  in  the  recent  case 

of  Shaughnessy  v.  U.  S.  ex  rel.  Igyiatz  Mezei,  345  U.S. 

206   (March  16,  1953),  wherein  the  Supreme  Court 

at  page  210  stated: 

''Courts  have  long  recognized  the  power  to  expel 
or  exclude  aliens  as  a  fundamental  sovereign  at- 
tribute exercised  by  the  Government's  political 
departments  largely  immune  from  judicial  con- 
trol. 
*  *  ^  *  *  *  ^ 
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"For  purposes  of  the  immigration  laws,  moreover, 
the  legal  incidents  of  an  alien's  entry  remain 
unaltered  whether  he  has  been  here  once  before 
or  not.  He  is  an  entering  alien  just  the  same,  and 
may  be  excluded  if  unqualified  for  admission 
under  existing  immigration  laws." 

In  Groups  3  and  4  are  those  persons  against  whom 
deportation  (expulsion)  proceedings  have  been  insti- 
tuted— those  who  have  had  a  hearing  before  a  United 
States  Commissioner  pursuant  to  the  Chinese  Exclu- 
sion laws  and  those  sought  to  be  deported  via  admin- 
istrative proceedings  by  Immigration. 

With  regard  to  the  rights  of  these  persons  who 
were  aliens,  the  United  States  Supreme  Court  in  Fong 
Yue  Ting  v.  U.  S.,  149  U.S.  698,  stated  at  page  713: 
''The  power  to  exclude  or  to  expel  aliens  being  a 
power  affecting  international  relations,  is  vested 
in  the  political  departments  of  the  government 
and  is  to  be  regulated  by  treaty  or  by  act  of  Con- 
gress and  to  be  executed  by  the  executive  author- 
ity according  to  the  regulations  so  established, 
except  so  far  as  the  judicial  department  has  been 
authorized  by  treaty  or  by  statute,  or  is  required 
by  the  paramount  law  of  the  Constitution,  to  in- 
tervene." 

Li  Sing  v.  Z7.  S.,  180  U.S.  486; 
Bugajewits  v.  Adams,  228  U.  S.  585; 
Carlson  v.  Landon,  342  U.  S.  524 ; 
Harisiades  v.  SUauglmessy,  342  U.S.  580; 
SJiaughnessy  v.    U.   S.   ex   rel.   Ignatz  Mezei, 
supra. 
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Groups  5,  6  and  7  concern  persons  who  at  some  time 
during  the  proceedings,  administrative  or  judicial, 
made  claim  to  United  States  citizenship. 

Grroup  5  involved  persons  in  the  United  States 
claiming  United  States  citizenship,  ordered  to  he  de- 
ported after  denial  of  such  claim.  The  case  of  Chan 
Bak  Kan  v.  U.  S.,  186  U.S.  193,  arose  under  the 
Chinese  Exclusion  Acts,  and  it  was  argued  that  the 
Commissioner  who  had  ordered  appellant  deported 
had  no  jurisdiction  because  the  claim  of  citizenship 
had  been  made.  That  proposition  was  disposed  of  by 
Chief  Justice  Fuller,  who  stated,  at  page  200 : 

''By  the  law  the  Chinese  person  must  be  ad- 
judged unlawfully  within  the  United  States  unless 
'he  shall  establish  by  affirmative  proof,  to  the 
satisfaction  of  such  justice,  judge,  or  commis- 
sioner, his  lawful  right  to  remain  in  the  United 
States.'  As  applied  to  aliens  there  is  no  question 
of  the  validity  of  that  provision,  and  the  treaty, 
the  legislation,  and  the  circumstances  consid- 
ered, compliance  with  its  requirements  cannot  be 
avoided  by  the  mere  assertion  of  citizenship.  The 
facts  on  tvhich  such  a  claim  is  rested  must  he 
made  to  appear,  and  the  inestimahle  heritage  of 
citizenship  is  not  to  he  conceded  to  those  tvho 
seek  to  avail  themselves  of  it  tinder  pressure  of 
a  particular  exigency,  without  heing  ahle  to  show 
that  it  was  ever  possessed."  (Emphasis  ours.) 

See,  also: 

Ah  How  V.  U.  S.,  193  U.S.  65. 
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Group  6  involves  persons  claiming  United  States 
citizenship  seeking  to  re-enter  the  United  States, 
whose  entry  was  denied  by  the  Immigration  Service. 

The  Courts  were  first  confronted  with  this  question 
in  Quock  Ting  v.  U.  S.  (1891),  140  U.S.  417.  In  that 
case,  the  appellant,  a  Chinese,  was  denied  entry  into 
the  United  States,  whereupon  he  applied  for  a  writ 
alleging  that  the  Chinese  Exclusion  laws  did  not 
apply  to  him  and  that  he  was  illegally  restrained  of 
his  liberty.  The  only  question  considered  by  the  Su- 
preme Court  was  whether  the  evidence  below  was  suf- 
ficient to  show  that  appellant  was  a  citizen  of  the 
United  States.  The  judgment  of  the  Court  below 
discharging  the  writ  was  affirmed. 

It  was  not,  however,  until  the  case  of  United  States 
V.  Sing  Tuck  (1903),  194  U.S.  161,  that  the  Supreme 
Court  completely  resolved  the  question  of  the  author- 
ity of  Immigration  to  determine  the  right  of  a  person 
claiming  United  States  citizenship  to  enter  the  United 
States.  In  that  case  Chinese  persons  came  from  China 
via  Canada  seeking  admission  to  the  United  States, 
and  at  the  border  when  questioned,  by  Immigration 
officers,  gave  their  names,  claimed  birth  in  the  United 
States,  and  would  answer  no  further  questions.  Their 
claim  to  citizenship  was  denied,  and  no  administrative 
appeal  was  taken.  Thereafter,  a  petition  for  a  writ 
of  habeas  corpus  was  filed  and  denied  by  the  District 
Court,  but  reversed  in  the  Circuit  Court  of  Appeals 
on  the  ground  that  the  parties  were  entitled  to  a  judi- 
cial investigation.   The  Circuit  Court  of  Appeals  held 
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that  the  Act  of  1894  should  not  be  construed  to  submit 
the  right  of  a  native-born  citizen  of  the  United  States 
to  return  hither  to  the  final  determination  of  executive 
officers.  Mr.  Justice  Holmes,  however,  stated : 

"We  are  of  the  opinion,  however,  that  the 
words  quoted  ('In  every  case  where  an  alien  is 
excluded  *  *  *  the  decision  of  the  appropriate 
immigration  or  customs  officers  *  *  *  shall  be  final, 
unless  reversed  on  appeal  *  *  *')  apply  to  a  de- 
cision on  the  question  of  citizenship  *  *  *" 

Further  on  in  his  opinion,  Justice  Holmes  said : 

''A  mere  allegation  of  citizenship  is  not  enough. 
But  before  the  courts  can  be  called  upon,  the  pre- 
liminary sifting  process  must  be  gone  through 
with.  Whether  after  that  a  further  trial  may  be 
had  we  do  not  decide." 

See,  also,  TJ.  S.  v.  Ju  Toy,  198  U.S.  253   (1905), 
wherein  Justice  Holmes,  at  page  262,  stated: 

"It  is  established,  as  we  have  said,  that  the  Act 
purports  to  make  the  decision  of  the  Department 
final,  whatever  the  ground  on  which  the  right  to 
enter  this  country  is  claimed — as  well  when  it  is 
citizenship  as  when  it  is  domicil  and  the  belong- 
ing to  a  class  excepted  from  the  exchision  acts. 
U.  S.  V.  Sing  Tuck,  194  U.S.  161,  167;  Lem  Moon 
Sing  V.  U.  S.,  158  U.S.  538,  546,  547."  (Emphasis 
ours.) 

Tang  Tun  v.  Edsell,  223  U.S.  673; 

Kwock  Jan  Fat  v.  White,  253  U.S.  454. 

Group  7,  the  last  of  the  categories,  involves  persons 
who  for  the  first  time  were  seeking  entry  into  the 
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United  States  claiming  citizenship  by  derivation  and 
who  were  refused  admission  to  the  United  States 
by  Immigration.  This  group  involves  citizenship  pur- 
suant to  Section  1993  of  the  Revised  Statutes.  In 
almost  every  case,  Section  1993  is  the  statute  under 
which  the  claims  to  United  States  citizenship  are 
made  in  the  approximately  700  complaints  filed  by 
Chinese  in  the  Northern  District  of  California  invok- 
ing Section  903  of  Title  8  U.S.C.  It  is  the  statute 
involved  in  the  instant  case. 

Although  not  falling  squarely  within  the  last  cat- 
egory in  that  it  involved  expulsion,  the  case  of  Ng 
Fung  Ho  v.  White,  259  U.S.  276  (1922),  is  of  interest 
in  that  it  was  the  first  case  decided  by  the  United 
States  Supreme  Court  in  which  a  claim  to  United 
States  citizenship  by  derivation  (Section  1993,  Re- 
vised Statutes)  was  made.  Five  Chinese  persons  were 
arrested  as  being  illegally  in  the  United  States  and 
thereafter  applied  for  writs  of  habeas  corpus.  Ulti- 
mately one  of  the  five  was  released,  and  the  other 
four  appealed  to  the  Supreme  Court.  As  to  two  of 
the  appellants  who  made  no  claim  to  citizenship,  the 
Supreme  Court  held  the  order  of  deportation  valid. 
As  to  the  other  two  appellants,  who  claimed  to  be 
foreign-born  sons  of  a  native-born  citizen  under  Sec- 
tion 1993,  and  thus  insisted  that  Congress  w^as  without 
power  to  authorize  their  deportation  by  executive 
order.  Justice  Brandeis  stated: 

"If  at  the  time  of  arrest  they  had  been  in  legal 
contemplation  without  the  borders  of  the  United 
States   seeking   entry,   the  mere   fact  that  they 
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claimed  to  be  citizens  would  not  have  entitled 
them  under  the  Constitution  to  a  judicial  hear- 
ing. U.  S.  Y.  Ju  Toy,  198  U.S.  253;  Tang  Tun  v. 
Edsell,  223  U.S.  673." 

Justice  Brandeis  then  went  on  to  hold  that  since 
Immigration  had  previously  admitted  appellants  to 
the  United  States  ''as  citizens"  and  that  appellants 
had  supported  their  claim  by  evidence  sufficient  if 
believed,  to  entitle  them  to  a  finding  of  citizenship, 
they  were  entitled  to  a  judicial  trial  de  novo  of  their 
claims.  The  case  was  then  remanded  to  the  District 
Court  for  further  proceedings  on  the  question  of  citi- 
zenship. 

It  was  not  until  1927  that  the  Supreme  Court  of 
the  United  States  had  before  it  a  case  in  which  a 
Chinese  who  had  never  resided  in  the  United  States 
claimed  citizenship  by  derivation  under  Section  1993. 
Such  claim  had  been  denied  by  Immigration  and  he 
was  excluded.  In  that  case,  Quon  Quon  Poy  v.  John^ 
son,  273  U.S.  352,  Mr.  Justice  Sanford  said,  at  page 
358: 

"It  is  clear,  however,  in  the  light  of  the  previous 
decisions  of  this  court,  that  when  the  petitioner, 
ivlio  had  never  resided  in  the  United  States,  pre- 
sented himself  at  its  border  for  admission,  the 
mere  fact  that  he  claimed  to  he  a  citizen  did  not 
entitle  him  under  the  Constitution  to  a  judicial 
hearing;  and  that  unless  it  appeared  that  the  De- 
partmental officers  to  whom  Congress  had  en- 
trusted the  decision  of  his  claim,  had  denied  him 
an  opportunity  to  establish  his  citizenship,  at  a 
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fair  hearing,  or  acted  in  some  unlawful  or  im- 
proper way  or  abused  their  discretion,  their  find- 
ing upon  the  question  of  citizenship  was  conclu- 
sive and  not  subject  to  review,  and  it  was  the 
duty  of  the  court  to  dismiss  the  writ  of  habeas 
corpus  without  proceeding  further.  U.  S.  v.  Sing 
Tuck,  194  U.S.  161,  168;  U.  S.  v.  Ju  Toy,  198 
U.S.  253,  263;  Chin  Yow  v.  U.  S.,  208  U.S.  8,  11; 
Tang  Tun  v.  Edsell,  223  U.S.  673,  675;  and  Ng 
Fung  Ho  V.  White,  259  U.S.  276,  282."  (Emphasis 
ours.) 

The  decision  of  the  Supreme  Court  in  Qtion  Quon 
Poy,  insofar  as  it  related  to  the  rights  of  persons 
seeking  entry  into  the  United  States  as  derivative 
citizens,  was  the  state  of  the  law  as  it  existed  at  the 
time  of  the  passage  of  the  Nationality  Act  of  1940. 
Persons  seeking  admission  to  the  United  States  as 
citizens  thereof  and  who  had  never  resided  therein, 
were  not  entitled  to  a  judicial  hearing. 

Although  Title  28,  U.S.C.  400  (28  U.S.C.  2201)  was 
in  effect  from  March  3,  1911,  it  was  not  until  1938 
and  the  Supreme  Court  decision  of  Perkins  v.  Elcj, 
307  U.S.  325,  that  it  was  clear  that  suit  for  declar- 
atory judgment  as  to  citizenship  could  be  maintained 
under  that  section. 

Marie  Elizabeth  Elg  was  born  in  Brooklyn,  New 
York,  on  October  2,  1907.  This  fact  was  undisputed. 
In  1911  her  mother  took  her  to  Sweden  where  she 
continued  to  reside  until  September  7,  1949.  In  1929 
within  eight  months  after  attaining  majority,  she  ob- 
tained an  American  passport,  returned  to  the  United 


27 


States  and  was  admitted  as  a  citizen.  Her  residence 
in  the  United  States  continued  thereafter.  In  Novem- 
ber, 1934  her  father  voluntarily  expatriated  himself 
in  Sweden.  In  April,  1935  Miss  Elg  was  notified  by 
the  Department  of  Labor  that  she  was  an  alien 
illegally  in  the  United  States,  and  threatened  with 
deportation.  In  July,  1936  she  applied  for  an  Amer- 
ican passport  and  was  refused  by  the  Secretary  of 
State  upon  the  sole  ground  that  she  was  not  a  citizen 
of  the  United  States,  whereupon  she  commenced  suit. 

The  Elg  case  is  clearly  within  the  5th  group  of 
cases.  The  only  difference  is  that  the  resort  to  the 
declaratory  judgment  suit  under  28  U.S.C.  400  per- 
mitted a  judicial  determination  prior  to  arrest  under 
an  order  of  deportation. 

Chin  Yow  V.  U.  S.,  208  U.S.  8; 

Ng  Fung  Ho  v.  White,  259  U.S.  276. 

The  Court  of  Appeals'  decision  should  be  read  to  make 
this  fact  clear. 

While  the  record  of  Congressional  hearings  and 
proceedings  as  to  Section  903  do  not  so  disclose,  it 
would  appear  that  Perkins  v.  Elg  was  an  important 
influence  in  that  Congress  by  adding  Section  903 
specifically  extended  the  declaratory  judgment  juris- 
diction to  the  District  Court  in  the  cases  included 
within  Sections  401-404  of  the  Nationality  Act — in 
other  words,  where  a  right  or  privilege  is  denied 
on  the  ground  a  national  is  no  longer  a  national. 

The  state  of  the  law  in  1940  was,  therefore,  (1)  a 
resident  of  the  United  States  in  the  United  States 
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could  file  an  action  for  declaratory  judgment  for  a  de- 
termination of  citizenship,  Perkins  v.  Elg;  (2)  a  per- 
son who  had  never  been  in  the  United  States,  who 
claimed  derivative  citizenship,  was  not  entitled  to  a 
judicial  hearing,  Qiion  Quon  Poy  v.  Johnson,  supra. 

The  effect  of  Section  503  of  the  Nationality  Act 
of  1940  (8  U.S.C.  903)  was  to  specifically  extend  the 
jurisdiction  of  the  District  Court  to  entertain  a  de- 
claratory judgment  suit  by  persons  who  were  not  in 
the  United  States  but  who  had  been  residents  of  the 
United  States  and  to  permit  the  suit  to  be  filed  in  the 
District  of  their  iDrevious  residence  or  the  District 
of  Columbia,  as  they  choose,  and  who  were  denied 
a  right  or  privilege  on  the  ground  that  they  were 
no  longer  nationals,  i.e.,  expatriated. 

On  March  9,  1948  the  Court  of  Appeals  for  the 
Second  Circuit  in  U.  S.  ex  rel.  Medieros  v.  Watkin, 
166  F.  2d  897,  held  that  one  who  has  returned  to  the 
United  States  as  a  repatriate  but  who  was  ordered 
excluded  by  immigration  authorities  on  the  ground 
that  he  was  an  alien  was  not  entitled  to  judicial  de- 
termination of  his  claim  of  United  States  citizenship 
notwithstanding  evidence  of  prior  residence  in  the 
United  States.  The  Court  extensively  reviewed  the 
Supreme  Court  decision  cited  above. 

On  October  18,  1948  the  Court  of  Appeals  for  the 
Ninth  Circuit  in  Cannichael  v.  Delaney,  170  F.  2d 
239,  Judges  Denman,  Healy  and  Orr  constituting  the 
Court,  Judge  Healy  writing  the  opinion,  after  review- 
ing the  Supreme  Court  decisions  and  the  Medieros  v. 
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Watkin  case  of  the  Second  Circuit  did  not  question 
the  rule  of  the  Watkin  case  but  held  that  the  rule 
did  not  apply  to  one  who  is  a  resident  of  the  United 
States.  At  page  244 : 

*'We  do  not  question  the  rule  or  suggest  the  need 
or  desirability  of  dei^arting  from  it.  Our  thought 
is  only  that  it  cannot  constitutionally  be  applied 
to  one  who  is  a  resident  of  the  United  States.  As 
to  him  the  due  process  of  law  guaranteed  by  the 
Fifth  Amendment  would  seem  to  require  that  his 
substantially  appealed  claim  of  citizenship  be  ac- 
corded a  judicial  trial." 

The  Ninth  Circuit  found  that  Delaney  had  made 
no  entry  into  the  United  States,  that  he  was  presently 
a  resident,  and  therefore  was  not  subject  to  exclu- 
sion. Deportation  (expulsion  proceedings)  was  the 
administrative  process  under  Ng  Fung  Ho  v.  White, 
€hin  Yaw  v.  U.  S.,  and  Ktvock  Jan  Fat  v.  White  (all 
supra).  Delaney  was  entitled  to  a  judicial  hearing 
on  the  claim  of  citizenship. 

The  next  case  in  the  Second  Circuit  was  U.  S.  ex 
rel.  Chu  Leung  v.  Shaughnessy,  176  F.  2d  249,  decided 
July  19,  1949.  A  Chinese  who  had  long  residence  in 
the  United  States,  returned  to  the  United  States  in 
1948.  He  held  a  United  States  passport  and  claimed 
citizenship.  After  a  Board  of  Special  Inquiry  hearing 
he  was  ordered  excluded  as  an  alien  by  birth,  not 
in  possession  of  an  unexpired  immigration  visa.  The 
opinion,  page  250,  cites  Carmichael  v.  Delaney,  of  the 
Ninth  Circuit,  as  holding  that  a  resident  of  the  United 
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States  who  is  excluded  at  the  border  is  entitled  to  a 
judicial  trial  of  his  claim  to  be  a  citizen.  The  Court 
mistakenly  assumed  that  Delaney  was  making  an 
entry.  There  was  no  exclusion  as  he  was  a  resident 
who  was  residing  in  the  United  States. 

The  following  is  quoted  from  page  250: 

"The  considered  opinion  of  this  Court  in  the 
Medieros  case  in  1948  refused  to  make  such  an 
exception  on  the  grounds  of  residence.  We  adhere 
to  that  full  and  recent  expression  and  we  do  so 
without  sharing  the  reluctance  expressed  by  Judge 
Kaufman. 

''The  criticism  of  this  general  rule  in  the  ex- 
clusion cases,  which  rule  was  first  adopted  in  U.  S. 
V.  Ju  Toy,  198  U.S.  253,  25  S.Ct.  644,  49  L.Ed. 
1040,  loses  its  force  when  considered  in  the  light 
of  the  provision  for  court  test  of  nationality  con- 
tained in  the  Nationality  Act  of  1940,  §503,  54 
Stat.  1171,  8  U.S.C.A.  §903.  The  Act  as  inter- 
preted by  the  courts  provides  for  a  judicial  dec- 
laration of  the  U.  S.  'Nationality'  or  'citizenship' 
of  persons  claiming  rights  based  upon  such  na- 
tionality or  citizenship.  Bauer  v.  Clark,  7  Cir., 
161  F.  2d  391;Brassert  v.  Biddle,  2  Cir.,  148  F.2d 
134;  Chin  Wing  Dong  v.  Clark,  D.C.  Wash.,  76 
F.  Supp.  648;  Attorney  General  v.  Bicketts,  9 
Cir.,  165  F.2d  193;  Z>oreaw  v.  Marshall,  3  Cir.,  170 
F.2d  721.  This  avenue  for  judicial  determination 
of  his  citizenship  is  open  to  the  relator  here." 

Bauer  v.  Clark  involved  a  naturalized  citizen  who 
allegedly  had  forfeited  his  rights  as  a  citizen  by 
taking  oath  of  allegiance  to  the  German  Reich. 
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Brassert  v.  Biddle  involved  a  naturalized  citizen- 
ship claim  and  a  denial  thereof  on  a  reentry. 

Chm  Wing  Dong  v.  Clark  involved  the  denial  of  a 
certificate  of  derivative  citizenship  after  application 
made  to  the  Commission  under  8  U.S.C.A.  739. 

Attorney  General  v.  Ricketts  was  an  expatriation 
case. 

Doreait  v.  Marshall  was  also  an  expatriation  case. 

In  all  these  cases  there  was  a  bona  fide  residence 
in  the  United  States.  All  the  cases  except  Chin  Wing 
Dong  involved  the  situation  of  a  national  being  no 
longer  a  national  because  of  expatriation.  In  Chin 
Wing  Dong  jurisdiction  under  903  is  not  considered 
to  have  been  proper. 

The  Second  Circuit,  in  Chu  Leung,  was  in  error 
in  suggesting  jurisdiction  under  Section  903. 

Ng  Fung  Ho  v.  White,  supra,  should  have  been 
squared  away  with  U.  S.  v.  Watkin  on  the  question 
of  judicial  hearing. 

In  Mah  Ying  Og  v.  Clark,  81  F.  Supp.,  November 
22,  1948,  District  of  Columbia,  Judge  Holtzoff  in  an 
action  for  declaratory  judgment  under  8  U.S.C.  903 
denied  a  motion  for  summary  judgment  which  had 
been  filed,  on  the  ground  that  the  action  of  the  admin- 
istrative agency  and  the  subsequent  decision  of  the 
Ninth  Circuit  Court  of  Appeals  in  habeas  corpus 
proceedings  was  res  judicata  on  the  question  of  citi- 
zenship. The  judge  held,  "it  is  clear  that  the  statute 
contemplates  a  trial  de  novo  of  the  issue  of  citizen- 
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ship  and  not  merely  a  review  of  the  administrative 
action."  However,  the  opinion  states  that  Mah  Ying 
Og  claimed  he  tvas  horn  in  the  United  States.  If  he 
did  not  receive  such  hearing,  then  the  903  action 
would  be  proper.  If,  as  is  indicated  by  the  Court 
of  Appeals'  decision  in  187  F.  2d  199,  Mah  Ying  Og 
was  not  a  native-born  claimant,  but  a  nonresident 
claimant,  then  the  Court  is  clearly  wrong  in  upholding 
jurisdiction  imder  Section  903.  The  case  of  Chii  Leung 
V.  Shaughnessy,  of  the  Second  Circuit,  176  F.  2d  729, 
is  cited,  and  the  language  relating  to  Section  503  of 
the  Nationality  Act  is  quoted,  but  out  of  context  with 
relation  to  the  Watkin  case  and  Carmichael  v.  De- 
laney. 

Gan  Seow  Tung  v.  Clark,  83  F.  Supp.  482,  March 
18,  1949,  a  decision  of  Judge  Hall  of  the  Southern 
District  of  California,  is  also  cited  by  the  Court  of 
Appeals  in  Mah  Ying  Og  as  authority  for  a  trial  de 
novo.  But  Judge  Hall  cites  Judge  Holtzoff's  de- 
cision in  Mah  Ying  Og  (footnote  3)  as  authority  for 
a  trial  de  novo.  The  judgment  in  this  case  after  trial 
was  for  the  defendant.  No  appeal  was  taken  so  the 
question  was  explored  no  further. 

In  October  1949  the  complaint  in  Look  Ytin  Lin  v. 
Acheson  No.  28,984,  was  filed  in  the  Northern  District 
of  California.  Look  Yun  Lin  is  a  Chinese  person 
claiming  derivative  citizenship  who  had  never  been 
in  the  United  States.  At  the  time  the  complaint  was 
filed  he  was  in  China.  A  motion  to  dismiss  was  filed 
on  the  ground  that  "this  action  does  not  fall  within 
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the  purpose  and  intent  of  the  said  Section  503  of  the 
Nationality  Act  of  1940."  In  an  opinion  reported 
at  87  F.  Supp.  463,  Judge  Erskine  upheld  jurisdic- 
tion, but  stated: 

''It  is  probably  true  that  the  general  purpose 
behind  this  Nationality  Act  of  1940  was  to  codify 
existing  law,  and  any  novel  features  thereof  were 
probably  intended  to  strengthen  rather  than 
loosen  naturalization  and  immigation  laws.  There- 
fore, the  basic  issue  is  whether  a  general  intent 
of  Congress  to  tighten  the  law  is  overridden  by 
the  inclusion  in  the  law  of  a  new  remedy  open 
to  'any  person'  aggrieved  in  the  manner  desig- 
nated. Two  opposing  concepts  are  involved.  On 
the  one  hand  there  is  the  desire  to  protect  the 
rights  of  any  American  citizen ;  on  the  other  hand 
is  the  desire  to  protect  the  courts  from  an 
avalanche  of  declaratory  suits  by  parties  fraudu- 
lently alleging  American  nationality.  The  proper 
balancing  of  these  two  elements  can  best  be  served 
through  a  careful  scrutiny  of  the  cases  as  they 
arise,  to  insure  that  there  is  prima  facie  a  bona 
fide  claim  of  citizenship.  *  *  *" 

The  motion  to  dismiss  was  denied.  The  order  denying 
the  motion  was  not  an  appealable  order  and  as  the 
case  has  not  as  yet  come  to  trial  there  has  been  no 
opportunity  to  raise  the  question  on  appeal. 

No  further  reported  discussion  concerning  the  avail- 
ability of  the  provisions  of  Section  903  to  persons 
who  had  never  l^een  in  the  United  States  is  found 
until  the  matter  was  discussed  at  length  by  Judge 
Goodman  in  Ly  Shetv  v.  Acheson,  110  Fed.  Supp.  50, 
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In  the  Ly  Shetv  case  Judge  Goodman,  while  not  rest- 
ing his  decision  on  his  interpretation  of  Section  903, 
suggested  that  that  section  applied  only  to  cases  of 
expatriation. 

The  Ly  Shew  and  Look  Yun  Lin  cases,  supra,  are 
then,  the  only  reported  expressions  of  Courts  con- 
cerning the  availability  of  Section  903  to  cases  where 
the  person  has  never  resided  in  the  United  States. 
But  see  Savorgnan  v.  U.  S.,  338  U.S.  491. 

The  case  of  Acheson  v.  Yee  King  Gee,  184  F.  2d  382, 
was  decided  by  this  Court  on  October  4,  1950  after 
having  been  submitted  to  Judges  Healy,  Bone  and 
Pope.  Judge  Healy  wrote  the  opinion.  There  was 
no  dispute  as  to  the  facts.  Yee  King  Gee  was  born 
in  China.  His  father  was  an  American  citizen.  The 
American  Consul  General  at  Canton  ''declined  to 
recognize"  his  nationality  on  the  ground  that  the 
father  was  physically  present  in  the  United  States 
but  eight  years  and  four  months  prior  to  appellee's 
birth.  A  certificate  of  identity  was  issued  which  per- 
mitted him  to  come  to  the  United  States.  Two  prop- 
ositions were  urged  on  appeal:  (1)  that  the  District 
Court  was  without  jurisdiction  to  entertain  the  suit, 
and  (2)  that  the  father  had  not  resided  in  the  United 
States  for  the  required  ten  years  prior  to  appellee's 
birth. 

On  the  first  point  this  Court  considered  the  ques- 
tion one  of  veniue  and  not  jurisdiction  as  the  conten- 
tion was  that  the  only  Court  in  which  the  action  might 
be  brought  was  the  District  Court  for  the  District  of 
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Columbia;  the  essential  issue  of  the  jurisdiction  of 
any  District  Court  was  not  squarely  presented.  The 
opinion,  however,  went  on  to  hold  the  allegation 
''claims  his  permanent  residence  as  Seattle,  Washing- 
ton, where  his  father  resides"  as  sufficient 

"to  invoke  the  jurisdition  of  the  court  below, 
and  the  court  found  as  a  fact  that  the  claim  of 
Seattle  residence  was  made  in  good  faith  and 
upon  substantial  basis.  It  is  to  be  noted  that 
the  statute  permits  the  bringing  of  the  suit  re- 
gardless of  whether  the  plaintiff  is  within  the 
United  States  or  abroad.  In  the  circumstances 
in  evidence  the  minor's  claim  to  permanent  resi- 
dence where  his  father  lived  was  neither  irra- 
tional nor  unfounded." 

In  view  of  the  fact  that  there  was  no  dispute  as 
to  the  identity  of  the  plaintiff,  the  citizenship  of  the 
father,  and  the  relationship  of  plaintiff  to  the  father, 
this  Court  was  not  apprised  of  the  import  of  the  ques- 
tion of  jurisdiction  in  all  the  cases  in  which  such  facts 
were  disputed.  The  case  of  Binderings  v.  Pathe  Ex- 
change, 263  U.S.  291,  was  cited  in  the  opinion.  Note 
2,  on  page  384,  in  support  of  the  jurisdictional  hold- 
ing. The  following  sentence  is  quoted  from  page  305. 
''Jurisdiction  is  the  power  to  decide  a  justiciable 
controversy,  and  includes  questions  of  law  as  well  as 
of  fact." 

One  additional  factor  to  be  considered  by  the  Court 
as  related  to  the  problem  is  the  significance  of  the 
jurisdictional  proclamation  of  November  14,  1941,  55 
Stat.  1696,  the  pertinent  portion  of  which  has  been 
previously  quoted. 
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The  necessity  of  havinp^  proper  documentation  to 
come  to  the  United  States  was  established  by  the  proc- 
lamation. Prior  thereto  all  Chinese  and  other  claim- 
ants of  American  citizenship  by  derivation  came  to 
the  portals  of  the  United  States  without  any  docu- 
mentation. Their  claim  was  heard  and  determined 
administratively  by  the  Immigration  Service  or  its 
predecessors.  Review  was  accorded  thereafter  by 
habeas  corpus  or  judicial  hearing  as  previously  dis- 
cussed, out  of  which  came  the  long  line  of  Supreme 
Court  decisions  and  particularly  Quon  Quon  Poy  v. 
Johnson,  supra,  also  TJ.  S.  ex  reJ.  Madieros  v.  Watkins 
and  Carmichael  v.  Delaney. 

The  same  need  for  documentation  under  the  proc- 
lamation posed  a  tremendous  problem  specifically 
upon  the  American  Consul  at  Hong  Kong.  He  was 
literally  deluged  with  applications  to  come  to  the 
United  States  by  persons  who  claimed  they  had 
fathers  who  were  American  citizens.  The  Consul  ob- 
viously had  no  means  to  know  anything  about  these 
persons.  His  alleged  failure  to  grant  such  documenta- 
tion forthwith  resulted  in  the  filing  of  a  complaint 
in  the  District  Court  under  Sec.  903.  Up  to  the  time 
of  the  effective  date  of  the  Immigration  and  National- 
ity Act  of  1952,  Public  Law  414,  over  700  cases  had 
been  filed  in  the  District  Court  for  the  Southern  Dis- 
trict of  California.  The  present  case  before  this  Court 
is  typical.  Appellant  has  not  considered  the  respon- 
sibility or  duty  of  the  Consul  under  the  proclamation 
as  of  sufficient  importance  to  warrant  any  evidence 
in  the  record  as  to  what  action  was  taken  by  him. 
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We  may  well  assume  that  appellant,  along  with  an 
indeterminate  number  of  similar  claimants,  made  an 
application.  The  Consul  said:  "I  don't  know  who 
you  are",  and  declined  to  grant  the  documentation. 
The  suit  was  then  filed  and  appellant  was  permitted 
to  come  forward  by  a  certificate  of  identity.  The 
Secretary  of  State  is  the  defendant  in  the  action.  He 
had  no  knowledge  of  the  identity  or  the  claim  of  the 
appellant,  at  the  time  of  the  application,  was  no  bet- 
ter informed  at  the  so-called  trial,  and  has  gained 
nothing  since.  The  trial  Court  is  placed  in  no  better 
position.  It  is  difficult  to  conceive  how  a  ''justiciable 
controversy"  could  possibly  have  arisen  out  of  the 
responsibility  imposed  upon  the  American  Consul  at 
Hong  Kong,  or  how  any  Court  could  conclude  that 
jurisdiction  was  invoked  under  Title  8  U.S.C.  903  to 
make  a  judicial  determination  of  the  alleged  claim  as 
presented  by  this  appellant  to  the  Court  below. 

On  the  jurisdiction  question  it  is  therefore  sub- 
mitted : 

(1)  There  was  no  jurisdiction  under  Sec.  903  of 
action  in  the  case  from  the  beginning. 

(2)  There  was  no  jurisdiction  under  Sec.  903  be- 
cause there  was  no  denial  by  the  defendant  within 
any  possible  meaning  of  the  statute. 

(3)  There  was  no  jurisdiction  because  the  appel- 
lant had  never  resided  in  the  United  States  and  there- 
fore had  no  claim  to  residence  upon  which  to  file  suit 
either  in  the  District  Court  of  a  claimed  actual  resi- 
dence or  the  District  of  Columbia. 
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(4)  There  was  no  jurisdiction  because,  even  assum- 
ing that  the  Consul  did  deny  documentation  to  the 
United  States  at  the  inception  of  the  claim,  the  grant- 
ing of  the  certificate  of  identity  removed  the  denial 
and  permitted  the  appellant  to  come  to  the  United 
States,  and  his  claim  should  have  been  processed 
through  the  Immigration  Service. 


2.     THE  FINDINGS  OF  FACT,  CONCLUSIONS  OF  LAW 
AND  JUDGMENT  ARE  CORRECT. 

The  review  of  the  cases  and  the  discussion  of  the 
law  which  have  preceded  under  the  heading  Jurisdic- 
tion, have  established  the  framework  within  which  to 
consider  the  responsibility  imposed  upon  the  trial 
Court  in  this  case,  the  similar  cases  presently  pending 
on  appeal,  as  well  as  the  700  odd  cases  still  pending 
l^elow.  Assuming  the  jurisdiction,  just  what  is  the 
trial  Court  required  to  determine? 

The  appellants  are  Chinese  persons  who  have  lived 
their  entire  lives  in  China,  probably  somewhere  in 
Kwantung  Province,  prior  to  coming  to  the  United 
States.  They  speak  a  Chinese  dialect,  their  culture 
and  such  education  as  they  may  have  had  is  Chinese. 
On  a  day  they  probably  went  to  the  American  Consul 
armed  with  a  paper,  presumably  an  application  for 
documentation  to  come  to  the  United  States.  The 
record  does  not  disclose  these  facts  but  we  think 
they  may  be  fairly  presumed.  They  claimed  to  be 
American  citizens  born  of  an  American  citizen  father. 
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The  Consul  undoubtedly  said — have  you  any  evidence 
to  establish  your  identity  and  your  claim.  Such  not 
being  forthcoming,  the  Consul  declined  to  issue  the 
requested  documentation.  The  instant  action  was 
then  filed  naming  the  Secretary  of  State  as  the  de- 
fendant, and  alleging  among  other  things  that  ''their 
application  for  documentation  had  been  denied"; 
"that  the  refusal  of  the  American  Consulate  General 
at  Hong  Kong  to  permit  the  said  (appellants)  to 
proceed  to  a  port  of  entry  in  the  United  States  for 
the  purpose  of  having  their  admissibility  determined 
by  the  administrative  agency  charged  with  such  duty 
is  an  arbitrary  and  unreasonable  refusal  or  denial  of 
a  right  or  privilege  of  a  United  States  National." 
(Tr.  6.)     (Italics  ours.) 

After  notice  of  the  filing  of  the  suit  and  upon 
request,  the  said  American  Consul  at  Hong  Kong 
must  have  issued  documentation  permitting  these  ap- 
pellants to  come  to  the  United  States.  This  conclu- 
sion is  drawn  from  the  fact  that  they  are  here.  Again 
we  ask — what  is  the  trial  Court  to  determine?  The 
Secretary  of  State  knew  nothing  about  the  appellants, 
the  Department  of  Justice  certainly  knew  nothing 
about  them.  The  area  in  which  an  investigation 
might  have  been  conducted  is  outside  the  sovereign 
boundaries  of  the  United  States  and  in  nowise  sub- 
ject to  any  investigation. 

Plaintiffs  proceeded  on  the  theory  that  the  Court 
had  jurisdiction  and  that  the  judge  could  and  should 
determine  that  the  plaintiffs  are  "Nationals"  of  the 
United  States.     The  defendant  offered  no  evidence. 
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Appellants  at  page  28  of  their  brief  concede  that  the 
burden  of  proof  was  on  appellants:  ''We  are  not 
disposed  to  question  where  the  burden  of  proof  lies  in 
these  cases,  nor  whether  it  shifts  at  any  stage  of  the 
proof."  A  very  gracious  concession,  certainly  entirely 
consistent  with  Chan  Bak  Kan  v.  U.  S.,  186  U.S.  193, 
Qiton  Quon  Poy  v.  Johvson,  supra,  and  every  Su- 
preme Court,  Court  of  Appeals,  and  District  Court 
decision  on  the  subject. 

At  the  conclusion  of  the  so-called  trial,  the  judge 
by  his  findings  has  said  "I  don't  know  who  you  are. 
The  relief  prayed  for  is  denied." 

Appellants  now  before  this  Court  have  cited  numer- 
ous cases  on  such  proposition  as  "A  finding  of  fact  is 
clearly  erroneous  if  it  is  against  the  clear  weight  of 
the  evidence";  ''or  if  it  is  against  the  positive  uncon- 
tradicted and  unimpeached  testimony";  "unim- 
peached  and  uncontradicted  testimony  cannot  be  dis- 
regarded. ' ' 

In  support  of  their  propositions  are  such  cases  as 
Z7.  S.  V.  TJ.  S.  Gypsum  Co.,  333  U.S.  364;  Chesapeake 
and  Ohio  By.  Co.  v.  Martin,  283  U.S.  209,  and  others. 

We  then  find  a  group  of  specially  selected  cases  in 
the  Ninth  Circuit  considered  on  appeal  in  habeas 
corpus  proceedings  seeking  review  of  the  administra- 
tive proceedings  in  immigration.  We  will  endeavor 
to  place  these  cases  into  context  with  all  the  Supreme 
Court  and  Court  of  Appeals  decisions. 

Prior  to  the  enactment  of  the  exclusion  laws  in 
1882   various   labor   interests   were   instrumental   in 
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bringing  cheap  Chinese  ''coolie"  lal^or  to  the  United 
States,  but  thereafter  this  source  of  cheap  labor 
ceased.  However,  the  Exclusion  Act  was  circum- 
vented and  for  a  number  of  years  almost  nullified 
when  the  Chinese  discovered  that  it  was  possible  to 
establish  in  State  Courts  the  birth  of  anyone  any- 
where in  the  United  States.  The  procedure  was  to 
have  two  witnesses  swear  in  Court  that  they  knew  a 
person  had  been  born  at  a  certain  place  and  date,  the 
child  of  certain  parents.  Subsequent  to  such  estab- 
lishment of  a  ])irth  record,  a  person  claiming  such 
record  would  arrive  in  the  United  States  and  by 
virtue  of  filing  a  petition  for  writ  of  habeas  corpus, 
U.  S.  V.  J  long  Ah  Lung,  supra,  and  Chin  Yow  v.  U.  S., 
supra,  have  the  Courts  determine  their  citizenship. 
Thus,  from  1883  to  1904,  thousands  of  Chinese  men 
arriving  in  the  United  States,  who  freely  admitted  to 
the  Collector  of  Customs  (then  responsible  for  immi- 
gration inspection)  that  they  were  horn  in  China  (the 
ship's  manifests  proving  these  facts  are  still  in  exist- 
ence at  Immigration),  after  being  refused  admission 
by  the  Collector,  were  brought  into  United  States 
Courts  by  way  of  petition  for  writ  of  habeas  corpus 
and  were  then  landed  by  the  Courts  as  native  born 
citizens  of  the  United  States.  The  Courts  became  so 
crowded  with  such  proceedings  that  referees  were  ap- 
pointed to  dispose  of  them.  The  fraudulent  nature 
of  these  cases  was  brought  to  official  notice  and  the 
practice  stopped  through  the  case  of  TJ.  S.  v.  Ju  Toy, 
198  U.S.  253  (1905).  In  that  case,  the  Supreme  Court 
held  that  Ju  Toy  was  not  entitled  to  a  judicial  hear- 
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ing  of  his  claim  to  United  States  citizenship  and  that 
as  an  exckided  person  he  was  not  tvithin  the  United 
States. 

However,  even  prior  to  the  Ju  Toy  decision,  the 
Supreme  Court  was  aware  of  the  problem  confronting 
the  administrative  agencies  and  the  Courts  in  de- 
termining the  right  to  enter  of  one  claiming  United 
States  citizenship  where  that  person  was  arriving 
from  a  foreign  country  in  which  no  vital  statistics 
were  kept  and  investigations  by  United  States  officials 
were  impossible. 

In  Quock  Ting  v.  17.  S.,  140  U.S.  417,  decided  1891, 
the  Supreme  Court  considered  for  the  first  time  the 
rights  of  a  Chinese  claiming  to  be  a  native  born  citizen 
of  the  United  States  who  had  been  excluded  from 
admission  to  the  United  States.  The  facts  were: 
Quock  Ting  claimed  birth  in  San  Francisco  and  to 
have  resided  therein  to  the  age  of  ten.  He  returned 
to  China  with  his  mother  where  he  remained  to  the 
age  of  sixteen.  In  February,  1888  he  applied  for 
admission  to  the  United  States  at  the  Port  of  San 
Francisco  and  was  denied.  At  the  hearing  in  the 
Court  below,  his  alleged  father  testified  in  behalf  of 
petitioner  and  produced  a  so-called  store  book  in 
which  there  was  an  entry  of  passage  money  paid  for 
the  boy  and  his  mother.  In  discussing  the  testimony 
and  evidence,  Justice  Field  stated  at  page  419: 

"The  testimony  amounted  to  very  little;  indeed 
it  was  of  no  force  or  weight  whatever.  The  par- 
ticularity and  positiveness  with  which  he  stated 
the  place  of  his  birth  in  San  Francisco  was  evi- 
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dently  the  result  of  instruction  for  his  examina- 
tion on  this  proeeedins:,  and  not  a  statement  of 
what  he  had  learned  from  his  parents  in  years 
past. 


*  *  *■>■} 


Throughout  the  years  the  Courts  of  the  United 
States  have  recognized  that  the  effect  of  granting 
\l\Q  petition  for  writ  of  habeas  corpus  in  the  cases 
described  above  was  the  granting  of  United  States 
citizenship. 

In  Chan  Bak  Kan  v.  U.  S.,  186  U.S.  193  (1902)  the 
Supreme  Court  stated: 

''By  the  law  the  Chinese  person  must  be  ad- 
judged unlawfully  within  the  United  States  un- 
less he  'shall  establish  by  affirmative  proof,  to  the 
satisfaction  of  such  justice,  judge,  or  commis- 
sioner, his  lawful  right  to  remain  in  the  United 
States.'  As  applied  to  aliens  there  is  no  question 
of  the  validity  of  that  provision,  and  the  treaty, 
the  legislation,  and  the  circumstances  considered, 
compliance  with  its  requirements  cannot  be  avoid- 
ed by  the  mere  assertion  of  citizenship.  The  facts 
on  tvhich  such  a  claim  is  rested  must  he  made  to 
appear.  And  the  inestimable  heritage  of  citizen- 
ship is  not  to  he  conceded  to  those  who  seek  to 
avail  themselves  of  it  under  pressure  of  a  par- 
ticular exigency,  without  heing  able  to  show  that 
it  was  ever  possessed/'  (Emphasis  ours.) 

And  in  U.  S.  v.  Manzi,  276  U.S.  463  (April  9,  1928), 

the  Court  said : 

"Citizenship  is  a  high  privilege,  and  when 
doubts  exist  concerning  a  grant  of  it,  generally  at 
least,  they  should  be  resolved  in  favor  of  the 
United  States  and  against  the  claimant." 
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The  expression  of  Mr.  Justice  Clarke  in  Kwock  Jan 

Fat  V.  White,  253  U.S.  454,  at  p.  464,  that 

''It  is  better  that  many  Chinese  immigrants 
should  be  improperly  admitted  than  that  one 
natural  born  citizen  of  the  United  States  should 
be  permanently  excluded  from  his  country" 

is  often  quoted  by  those  whose  application  for  admis- 
sion to  the  United  States  has  been  denied.  However, 
the  words  take  on  added  significance  as  to  the  value  of 
citizenship  when  one  considers  that  the  statement  was 
made  concerning  the  rights  of  one  who  had  previously 
been  in  the  United  States  and  had  been  recognized  as 
a  native  born  citizen  of  the  United  States.  And  the 
words  of  Justice  Brandeis  in  Ng  Fung  Ho  v.  White, 
259  U.S.  276,  wherein  deportation  of  one  who  claimed 
United  States  citizenship  was  sought,  that: 

"*  *  *  may  result  also  in  loss  of  both  property 
and  life,  or  aU  tlvat  makes  life  worth  living/' 

aptly  expresses  the  value  of  United  States  citizen- 
ship! 

Recognizing  the  limitations  of  the  Sovereign  Gov- 
ernment of  the  United  States  to  properly  determine 
and  evaluate  the  claims  of  Chinese  persons  to  the  right 
to  enter  the  United  States,  either  as  aliens  or  as  citi- 
zens thereof,  the  courts  have  placed  the  burden  of 
proving  admissil)ility  on  the  person  seeking  entry. 
With  regard  to  the  testimony  offered  by  these  people, 
In  the  cases  involving  aliens  the  courts  have  stated : 

"And  in  accepting  the  adjudication  [of  Immi- 
gration Officers],  we  do  not  share  the  alarm  of 
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counsel  *  *  ^  We  think  *  *  *  it  will  leave  the  ad- 
ministration of  the  law  where  the  law  intends  it 
should  be  left;  to  the  attention  of  officers  made 
alert  to  attempts  of  evasion  of  it  and  instructed 
hy  experience  of  the  fabrications  tvhich  will  he 
made  to  accomplish  evasion/'  (Emphasis  ours.) 
Tulsidas  v.  Insular  Collector,  262  U.S.  259. 

Most  of  the  expressions  of  the  courts  refer,  however, 
to  claims  of  citizenship  and  the  views  of  the  Supreme 
Court  in  Qiiock  Ting  v.  U.  S.,  supra,  and  Chan  Bah 
Kan  V.  U.  S.,  supra,  have  previously  been  stated. 

It  was  not  long  after  the  Chinese  Exclusion  Act  of 
1882  that  claims  to  citizenship  by  Chinese  persons  were 
asserted  in  the  Ninth  Circuit. 

Gee  Fook  Sing  v.  U.  S.,  49  F.  146,  was  a  decision  of 
Judge  Hanford  in  January,  1892.  Appellant,  a  Chi- 
nese, was  prohibited  from  landing;  claimed  United 
States  citizenship  by  birth.  Although  a  petition  for 
habeas  corpus  was  filed,  evidence  was  taken  before  a 
commissioner  on  the  issue  of  citizenship.  (Act  of  May 
6,  1882,  23  Stat.  58,  as  amended  and  added  by  Act  of 
July  15,  1884,  23  Stat.  115.)  At  page  148,  Judge  Han- 
ford said : 

''The  evidence  in  the  case  shows  that  it  is  an 
admitted  fact  that  the  appellant  is  of  Chinese 
parentage.  His  appearance  and  language  proves 
that  he  is  in  all  respects,  save,  possibly,  in  the  one 
matter  of  his  legal  citizenship,  a  Chinaman,  and 
not  an  American.  *  *  *  Under  the  circumstances 
stated  by  him,  but  little,  if  any,  credence  should  be 
given  to  his  own  evidence  as  to  the  place  of  his 
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birth,  and  he  is  corroborated  on  this  vital  point 
only  by  the  testimony  of  other  Chinese  persons, 
who  confessedly  have  seen  him  but  a  few  times, 
and  can  give  only  hearsay  evidence." 

And  in  Lem  Ring  Dun  v.  TJ.  S.,  49  Fed.  148  (CA-9)  : 
'^The  evidence  is  not  sufficient  to  make  a  case  in 
favor  of  appellant  so  clear  as  to  warrant  this 
court  in  reversing  the  District  Court  upon  the 
facts.  *  *  *The  case  is  such  as  any  imposter  could 
easily  make." 

The  next  case  of  importance  is  Lee  Sing  Far  v.  TJ.  S., 
94  Fed.  834  (CA-9  1899).  Appellant  here  claimed  to 
be  a  native  born  citizen.  She  had  been  in  China  with 
her  mother  for  17  years.  The  right  to  land  was  denied 
by  the  Collector  of  the  Port.  Upon  an  application  for 
habeas  corpus  the  matter  was  referred  to  a  special 
referee  and  commissioner.  He  heard  the  testimony  and 
made  his  report  thereon  to  the  District  Court,  recom- 
mending that  judgment  of  remand  be  entered.  The 
report  of  the  referee  was  adopted  by  the  Court  and 
judgment  entered  accordingly.  The  appeal  was  from 
the  judgment.  Judges  Gilbert,  Ross  and  Hawley  com- 
prised the  Court  of  Appeals.  Judge  Hawley  wrote  the 
opinion.  At  the  beginning  of  his  consideration  of  the 
case,  at  p.  835,  the  judge  commented  on  a  not  uncom- 
mon practice  in  the  Chinese  cases,  "for  counsel  not  to 
take  any  exception"  to  the  report  of  the  referee,  then 
after  entry  of  the  judgment  by  the  District  Court  to 
substitute  attorneys  who  then  come  into  Court  claim- 
ing inadvertence,  oversight  and  neglect  and  asked  for 
a  rehearing  which  if  granted  enabled  the  applicant  to 
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supply  the  ''missing  link"  in  the  evidence.  ''Such  pro- 
cedure *  *  *  does  not  commend  itself  to  our  favor. ' '  At 
page  836  the  following  is  quoted : 

"The  question  which  we  are  called  upon  to  de- 
cide is  not  whether  there  was  any  evidence  tend- 
ing to  establish  the  fact  that  appellant  was  born 
in  the  United  States,  hut  is  whether  the  evidence 
is  so  clear  and  satisfactory  upon  that  point  as  to 
authorize  this  Court  to  say  that  the  Court  erred 
in  refusing  her  to  land,  and  in  entering  judg- 
ment that  she  be  remanded."    (Emphasis  ours.) 

And  at  page  837 : 

"It  therefore  devolves  upon  her  to  prove  to  the 
satisfaction  of  the  court  that  she  was  born  in  this 
country.  It  does  not  necessarily  follow  that  be- 
cause four  witnesses  have  testified  positively  that 
she  was  born  in  San  Francisco  there  being  no  wit- 
nesses to  the  contrary,  their  statements  upon  this 
question  must  be  accepted  as  true.  If  such  a  rule 
were  adopted  and  followed,  there  would  be  no 
more  Chinese  remanded  in  such  cases.  It  is  safe 
to  say  that  the  United  States  is  powerless  to  make 
any  proof  in  any  case  as  to  the  place  of  birth  of 
Chinese  children.  In  the  very  nature  of  the  case 
it  would  as  a  general  rule  be  impossible  to  do  so. 
The  only  protection  to  the  government  in  the  en- 
forcement of  the  Exclusion  Act  in  this  character 
of  case  lies  in  the  cross  examination  of  each  wit- 
ness, on  behalf  of  the  petitioner  whereby  the  cru- 
cial test  of  his  credibility  may  be  applied." 

The  Court  is  reminded  that  Lee  Sing  Far  claimed 
native  birth  in  the  United  States  and  that  although  the 
case  came  before  the  District  Court  on  habeas  corpus, 
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a  special  hearing  was  held  on  the  question  of  citizen- 
ship by  a  commissioner  appointed  by  the  Court.  The 
lack  of  power  on  the  part  of  the  United  States  to  make 
any  proof  in  miy  case  as  to  place  of  birth  of  Chinese 
children  has  been  emphasized.  If  such  were  true  as 
to  Chinese  children  born  in  the  United  States  it  was 
even  more  so  where  the  Chinese  was  born  in  China.  In 
any  event,  there  is  no  burden  upon  the  United  States 
or  its  officers  and  agents  to  make  any  proof.  The  bur- 
den is  upon  the  claimant,  and  adequate  evidence  of  a 
clear  and  convincing  effect,  regardless  of  the  astute- 
ness of  any  cross  examining  ability  of  the  representa- 
tive of  the  defense,  should  be  required.  No  case  has 
been  found  which  overruled  or  criticized  the  opinion  in 
Lee  Sing  Far.  It  was  reaffirmed  by  the  same  judges 
on  May  13,  1901,  in  Woey  Ho  v.  U.S.,  109  Fed.  888, 
another  case  of  claimed  native  birth  in  which  no  testi- 
mony was  introduced  by  the  Government.  See  also  the 
following : 

Alien  deportation: 

Quong  Sue  v.  U.S.,  116  Fed.  316  (CA-9  1902)  ; 

Native  birth  deportation: 

U.S.  V.  Leung  Sam  (WD  NY  1902),  114  Fed. 

702; 
The  Dauntless  (CA-9  1904),  129  Fed.  715; 

Native  born  deportation : 

Lee  Yuen  Sue  v.  U.S.  (CA-9  1906),  146  Fed. 

670; 
Chin  Hung  v.  U.S.  (CA-7  1917),  240  Fed.  341; 
Yee  Chung  v.  U.S.  (CA-9  1917),  243  Fed.  126. 
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In  1904  Justice  Holmes  of  the  Supreme  Court  wrote 
opinions  in  Ah  Hotv  v.  U.S.,  193  U.S.  65 ;  U.S.  v.  Sing 
Tuck,  194  U.S.  161,  and  U.S.  v.  Ju  Toy,  198  U.S.  253. 

Ah  Hotv  claimed  7mtive  birth  and  was  ordered  de- 
ported by  way  of  expulsion. 

Sing  Tuck  claimed  native  birth  and  was  ordered  de- 
ported by  way  of  exclusion. 

Ju  Toy  claimed  native  birth  and  was  excluded. 

In  Ah  Hotv,  Justice  Holmes  held  that  the  Act  of 
April  29,  1902,  did  not  repeal  §3  of  the  Act  of  May  5, 
1892,  putting  the  burden  of  proving  the  right  to  re- 
main in  the  United  States  on  the  Chinese.  As  an  ex- 
pulsion case  the  burden  would  ordinarily  have  been  on 
the  government. 

In  Sing  Tuck,  Chinese  persons  came  from  China  via 
Canada,  seeking  admission  and  claiming  birth  in  the 
United  States.  The  dismissal  of  the  writ  by  the  Dis- 
trict Court  without  a  hearing  was  reversed  by  the 
Circuit  Court  of  Appeals  on  the  ground  that  the  par- 
ties concerned  were  entitled  to  a  judicial  investigation 
of  their  status.  The  Court  of  Appeals  was  reversed. 
The  Court  held,  ''a  mere  allegation  of  citizenship  is 
not  enough.  But  before  the  Courts  can  be  called  upon, 
the  preliminary  sifting  process  provided  by  the  stat- 
utes must  be  gone  through  with. ' '  At  page  168 : 

a*  *  *  j^^  ig  ^j^g  Q-p  ^]^g  necessities  of  the  adminis- 
tration of  justice  that  even  fundamental  questions 
should  be  determined  in  an  orderly  way. ' ' 
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At  page  167 : 

'^  Before  us  it  was  argued  that,  by  the  construc- 
tion of  the  Statute,  the  fact  of  citizenship  went  to 
the  jurisdiction  of  the  Immigration  Officers  (see 
Gonzales  v.  Williams,  192  U.S.  1.)  *  *  *  We  are 
of  the  opinion,  however,  that  the  words  quoted^ 
apply  to  a  decision  on  the  question  of  citizenship, 
and  that,  even  if  it  be  true  that  the  statute  could 
not  make  that  decision  final,  the  consequence 
drawn  by  the  Court  of  Appeals  does  not  follow, 
and  is  not  correct." 

The  Court  did  not  decide  the  question  of  whether  the 
Act  could  make  the  decision  of  an  executive  officer 
final  upon  the  fact  of  citizenship. 

Again  on  page  167 : 

"In  order  to  act  at  all,  the  executive  officer  must 
decide  upon  the  question  of  citizenship  *  *  *  The 
first  mode  of  attacking  his  decision  is  by  taking 
that  appeal.  If  the  appeal  fails,  it  then  is  time 
enough  to  consider  whether,  upon  a  petition  show- 
ing reasonable  cause,  there  ought  to  be  a  further 
trial  upon  habeas  corpus." 

And  at  page  168 : 

"Here  the  issue,  if  there  is  one,  is  pure  matter 
of  fact, — a  claim  of  citizenship  under  circum- 
stances and  in  a  form  naturally  raising  a  suspicion 
of  fraud."  (Emphasis  ours.) 


^"In  every  case  where  an  alien  is  excluded  from  admission  into 
the  United  States  .  .  .the  decision  of  the  appropriate  immigra- 
tion or  customs  officers,  if  adverse  to  admission  of  such  alien, 
shall  be  final  unless  reversed  on  appeal  to  the  Secretary  of  the 
Treasury. ' ' 


51 

In  Ju  Toy  the  Chinese  claiming  native  birth  was 
detained  on  board  ship.  He  was  denied  permission  to 
land  by  the  Collector  of  the  Port  of  San  Francisco. 
This  decision  was  affirmed  by  the  Secretary  of  Com- 
merce. The  writ  issued.  A  return  and  motion  to  dis- 
miss the  writ  on  the  ground  that  the  decision  of  the 
Secretary  was  conclusive  and  no  abuse  of  authority 
was  shown,  was  filed.  These  were  denied  and  the  Dis- 
trict Court  on  seemingly  new  evidence  decided  Ju  Toy 
was  a  native  born  citizen.  After  appeal  to  the  Circuit 
Court  of  Appeals  the  latter  Court  certified  three 
questions. 

(1)  ^^ Should  a  District  Court  *  *  *  grant  a 
writ  of  habeas  corpus  *  *  *  when  *  *  *  the 
petition  for  writ  alleges  unlawful  detention  on 
the  sole  ground  that  petitioner  does  not  come 
within  the  restrictions  of  the  Chinese  exclusion 
acts,  because  born  in  and  a  citizen  of  the  United 
States  and  does  not  allege  or  show  in  any  other 
way  unlawful  action  or  abuse  of  their  discretion 
or  powers  by  the  immigration  officers  who  ex- 
cluded him?" 

(2)  ''In  a  habeas  corpus  proceeding  should  a 
district  court  of  the  United  States  dismiss  the 
writ  or  should  it  direct  a  new  or  further  hearing 
upon  evidence  to  be  presented  *  *  *?" 

(3)  ''*  *  *  —should  the  court  treat  the  find- 
ing and  action  of  such  executive  officers  upon  the 
question  of  citizenship  *  *  *  as  final  *  *  *  unless 
it  be  made  affirmatively  to  appear  that  such 
officers,  in  the  case  submitted  to  them,  abused  the 
discretion  vested  in  them  or  in  some  other  way 
in  hearing  and  determining  the  same  committed 
prejudicial  error?" 
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The  Court  held: 

*'We  are  of  opinion  that  the  first  question 
should  be  answered,  no;  that  the  third  question 
should  be  answered,  yes,  with  the  result  that  the 
second  question  should  be  answered  that  the  writ 
should  be  dismissed,  as  it  should  have  been  dis- 
missed in  this  case." 

At  page  263,  we  quote: 

'^The  petitioner,  altho  physically  within  our 
boundaries,  is  to  be  regarded  as  if  he  had  been 
stopped  at  the  limit  of  our  jurisdiction  and  kept 
there  while  his  right  to  enter  was  under  debate. 
If,  for  the  purpose  of  argument,  we  assiune  that 
the  Fifth  Amendment  applies  to  him  and  that  to 
deny  entrance  to  a  citizen  is  to  deprive  him  of 
liberty,  we  nevertheless  are  of  the  opinion  that 
with  regard  to  him  due  process  of  law  does  not 
require  a  judicial  trial.  That  is  the  result  of  the 
cases  which  we  have  cited  and  the  almost  neces- 
sary result  of  the  power  of  Congress  to  pass  ex- 
clusion laws.  That  the  decision  may  be  entrusted 
to  an  executive  officer  and  that  his  decision  is  due 
process  of  law  was  affirmed  and  explained  in 
Nishimura  Ekiu  v.  U.S.  142  U.S.  651,  660,  and  in 
Fong  Yue  Ting  v.  U.S.  149  U.S.  698,  713,  before 
the  authorities  to  which  we  already  have  re- 
ferred." 

Chin  Yow  v.  U.  S.  (1908),  208  U.S.  8; 

Tang  Tun  v.  Edsell  (1912),  223  U.S.  673; 

Kwock  Jan  Fat  v.  White  (1919),  253  U.S.  454. 

In  Kwock  Jan  Fat,  the  Chinese  petitioner  as  a  resi- 
dent of  the  United  States,  intending  to  leave  the 
United  States  on  a  temporary  visit  to  China,  filed  an 
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application  for  a  pre-investigation  of  his  claimed 
status  as  an  American  citizen  by  birth.  An  elaborate 
investigation  was  made  and  the  application  was  ap- 
proved. Anonymous  information  received  by  the  San 
Francisco  Office  of  Immigration  and  Naturalization 
during  his  absence  resulted  in  a  denial  of  permission 
to  land  upon  his  return.  His  petition  for  a  writ  of 
habeas  corpus  was  denied.  The  Supreme  Court  held 
that  review  of  the  proceedings  was  possible  only 
when  a  full  record  is  preserved,  and  for  failure  to  so 
preserve  the  record  reversed,  and  remanded  to  the 
District  Court  for  a  trial  on  the  merits  of  the  claim 
of  citizenship. 

Ktvock  Jan  Fat  must  be  kept  clearly  in  mind  as  a 
Chinese  who  had  long  been  a  resident  of  the  United 
States  and  who,  after  an  elaborate  investigation  prior 
to  departure  from  the  United  States  had  been  deter- 
mined to  be  a  citizen. 

In  Ng  Fung  Ho  v.  White,  259  U.S.  276,  a  Chinese 
claim  of  derivative  citizenship  by  a  resident  reached 
the  Supreme  Court  following  an  expulsion  order  of 
deportation  imder  the  Immigration  Act  of  1917.  The 
claimants  had  originally  been  admitted  as  citizens. 

Justice  Brandeis,  speaking  for  the  Court,  p.  282, 
said : 

"If  at  the  time  of  the  arrest  they  had  been  in 
legal  contemplation  without  the  borders  of  the 
United  States,  seeking  entry,  the  mere  fact  that 
they  claimed  to  be  citizens  would  not  have  en- 
titled them  under  the  Constitution  to  a  judicial 
hearing.  U.  S.  v.  Ju  Toy,  198  U.S.  253;  Tang  Tun 
V.  Edsell,  223  U.S.  673."  *  *  * 
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**The  constitutional  question  presented  as  to  them 
is :  may  a  resident  of  the  United  States  who  claims 
to  be  a  citizen  be  arrested  and  deported  on  execu- 
tive order?  The  proceeding  is  obviously  not  void 
db  initio.  U.  S.  v.  Sing  Tuck,  194  U.S.  161.  But 
these  petitioners  did  not  merely  assert  a  claim  of 
citizenship.  They  supported  the  claim  by  evidence 
sufficient,  if  believed,  to  entitle  them  to  a  finding 
of  citizenship.  The  precise  question  is:  Does  the 
claim  of  citizenship  by  a  resident,  so  supported 
both  before  the  immigration  officer  and  upon  peti- 
tion for  a  writ  of  Habeas  Corpus,  entitle  him  to 
a  judicial  trial  of  this  claim?" 

The  Court  then  distinguished  the  deportation  under 
the  Chinese  exclusion  law  of  a  resident  who  claims 
citizenship,  p.  283 : 

"There  the  proceeding  for  deportation  is  judi- 
cial in  nature.  It  is  commenced  usually  before  a 
commissioner  of  the  court;  but  on  appeal  to  the 
District  Court  additional  evidence  may  be  intro- 
duced and  the  trial  is  de  novo.  *  *  *  Here  the 
proceeding  is  throughout  executive  in  its  nature. 

**  Jurisdiction  in  the  executive  to  order  depor- 
tation exists  only  if  the  person  arrested  is  an 
alien.  The  claim  of  citizenship  is  thus  a  denial 
of  an  essential  jurisdictional  fact." 

''*  *  *  where  there  is  jurisdiction  a  finding  of 
fact  by  the  executive  department  is  conclusive, 
U.  S.  V.  Ju  Toy,  198  U.S.  253;  and  courts  have  no 
power  to  interfere  unless  there  was  either  denial 
of  a  fair  hearing.  Chin  Yow  v.  U.  S.,  208  U.S.  8, 
or  the  finding  was  not  supported  by  evidence, 
American  School  of  Magnetic  Healing  v.  McNidty, 
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187  U.S.  94,  or  there  was  an  application  of  an 
erroneous  rule  of  law.  Gegiow  v.  Uhl,  239  U.S. 
3/' 

Tisi  V.  Tod,  264  U.S.  131,  (1924)  was  an  alien  de- 
portation (expulsion)  case. 

Finally,  in  Quon  Qiion  Poy  v.  Johnson,  273  U.S. 
352  (1927)  the  Supreme  Court  had  before  it  the 
Chinese  claim  of  derivative  citizenship  by  one  who 
had  never  resided  in  the  United  States.  Admission 
into  the  United  States  was  denied.  The  petitioner 
was  exchided.  On  the  petition  the  District  Court  de- 
clined to  hear  witnesses  offered  and  the  writ  was  dis- 
charged.   At  page  358,  the  Court  said: 

*'It  is  clear,  however,  in  the  light  of  the  previous 
decisions  of  this  court,  that  when  the  petitioner, 
who  never  resided  in  the  United  States,  presented 
himself  at  the  border  for  admission,  the  mere  fact 
that  he  claimed  to  be  a  citizen  did  not  entitle  him 
under  the  Constitution  to  a  judicial  hearing;  and 
that  unless  it  appeared  that  the  departmental 
officers  to  whom  Congress  had  entrusted  the  de- 
cision of  his  claim,  had  denied  him  an  opportu- 
nity to  establish  his  citizenship,  at  a  fair  hearing, 
or  acted  in  some  unlawful  or  improper  way,  or 
abused  their  discretion,  their  finding  upon  the 
question  of  citizenship  was  conclusive  and  not 
subject  to  review,  and  it  was  the  duty  of  the 
court  to  dismiss  the  writ  of  habeas  corpus  without 
proceeding  further.  U.  S.  v.  Sing  Tuck,  194  U.S. 
161,  168;  U.  S.  V.  Ju  Toy,  198  U.S.  253,  263;  Chin 
Yotv  V.  U.  S.,  208  U.S.  8,  11;  Tang  Tun  v.  Edsell, 
223  U.S.  673,  675;  and  Ng  Fung  Ho  v.  White,  259 
U.S.  276,  282." 
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On  pages  14  and  15  of  their  brief  appellants  cite 
and  quote  from  Go  Liin  v.  Nagle,  22  F.  2d  246,  248 
(C.A.-9  1927).  Go  Lun  was  a  Chinese,  born  in  China, 
who  sought  admission  to  the  United  States  as  a  de- 
rivative citizenship  claimant.  He  was  excluded.  The 
Court  of  Appeals  relied  upon  Tisi  v.  Tod,  264  U.S. 
131,  a  resident  alien  expulsion  case.  Quon  Quon  Poy 
V.  Johnson,  supra,  decided  in  Februarj^,  1927,  was 
either  ignored  or  overlooked.  The  effect  of  the  de- 
cision in  the  Go  Lun  case  is  to  substitute  the  Court's 
opinion  or  conclusion,  for  the  conclusion  of  the  ad- 
ministrative officer.  The  denial  of  a  fair  hearing  is 
not  established  by  deciding  merely  that  the  decision 
was  wrong.  How  can  any  Court  decide  whether  to 
believe  a  Chinese  witness  by  reading  a  printed  record ! 
It  is  an  absurdity.  The  burden  of  proof  is  on  the 
Chinese  to  produce  competent  evidence  in  a  proper 
proceeding,  if  such  is  possible,  not  upon  the  govern- 
ment of  the  United  States,  its  officers  or  agents.  In 
the  interest  of  the  rights  of  the  native  born  citizens 
of  the  United  States  the  Courts  of  the  United  States 
should  establish  that  such  proof  be  of  a  nature  that 
is  clear  and  convincing.  Verbal  gymnastics  directed 
to  the  evaluation  of  various  "discrepancies"  disclosed 
in  a  cold  printed  transcript  can  be  no  sound  basis 
for  the  substitution  of  one  opinion  for  another.  It 
would  seem  to  assume  the  existence  of  an  insight 
transcending  the  usual  limits  of  human  thought.  The 
mere  drip  of  cases  which  have  reached  the  Court  of 
Appeals  as  against  the  thousands  of  claimants  who 
have  been  permitted  to  enter  via  administrative  pro- 
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ceedings  should  of  itself  have  roused  the  Court  to 
set  a  standard  that  would  require  the  production  of 
adequate  proof.  If  a  country  is  so  backward,  or 
primitive,  that  records  are  not  required  or  kept,  the 
onus  is  not  to  be  placed  upon  those  who  are  of  the 
true  body  politic  but  upon  the  person  who  would 
make  the  claim  to  be  of  that  body.  The  fathers  from 
whom  the  claim  would  spring  are  charged  with  the 
responsibility  to  properly  establish  such  claim  from 
its  inception. 

The  cases  of  Gung  You  v.  Nagle,  34  F.  2d  848,  8e52 ; 
Quan  Toon  Jung  v.  BonJiam,  119  F.  2d  915;  Wong 
Tsick  Wije,  et  al  v.  Nagle,  33  F.  2d  226 ;  Chun  Kwock 
Qiian  V.  Proctor,  92  F.  2d  326;  Wong  Kam  Chong  v. 
U.  S.,  Ill  F.  2d  707,  712;  Lee  Hin  v.  U.  S.,  14:  F.  2d 
172;  and  Chin  Hong  Yuk  v.  U.  S.,  23  F.  2d  174,  175, 
all  of  this  circuit,  are  cited  on  pages  16,  17  and  18 
of  appellants'  brief  with  regard  to  expressions  of  this 
Court  concerning  weight  to  be  given  testimony  of  wit- 
nesses, discrepancies,  and  quantum  of  proof. 

Gung  You  v.  Nagle  was  another  claim  to  derivative 
citizenship.  Judge  Wilbur  cited  none  of  the  pertinent 
Supreme  Court  cases  but  at  great  length  reviewed  the 
immigration  record  and  then  substituted  his  opinion 
for  that  of  immigration. 

In  Quan  Toon  Jung  v.  Bonham,  the  question  in- 
volved was  again  derivative  citizenship  claim  after 
exclusion  by  immigration.  This  Court,  at  p.  920, 
stated : 

"Given  a  fair  inquiry  in  these  cases,  the  courts 
are  bound  to  accept  the  determination  of  the  ad- 
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ministrative  authorities  on  questions  of  fact  and 
of  the  credibility  of  witnesses." 

The  Court  then  went  on  to  examine  the  proof  and  to 
render  a  decision  contrary  to  its  own  acknowledgment 
of  the  law. 

The  same  may  be  said  of  Wong  Tsick  Wye  v.  Nagle, 
wherein  Judge  Rudkin  stated,  at  p.  227: 

"This  court  and  other  courts  having  to  do  with 
immigration  cases  are  constantly  called  upon  to 
consider  the  effect  of  discrepancies  of  one  kind 
or  another  in  testimony  taken  before  the  immi- 
gration department." 

Chun  Kwock  Quan  v.  Proctor  is  cited  completely 
out  of  context  in  that  it  involved  a  claim  of  native 
citizenship  by  one  who  had  previously  been  recognized 
as  a  citizen  of  the  United  States. 

Although  Chun,  the  appellant  in  that  case,  had  pre- 
viously been  in  the  United  States  and  was  excluded 
by  Immigration  upon  his  return,  Judge  Denman  rec- 
ognized that  the  principles  controlling  a  review  in 
these  circumstances  had  long  been  established  by  the 
Supreme  Court  and  the  Ninth  Circuit,  and  stated: 

''The  burden  of  proving  citizenship  is  on  the  appel- 
lant, ' '  but  went  on  to  say,  at  page  330 : 

"It  is  not  by  unfounded  suspicious  inferences 
against  consistent  statements  of  the  record  that 
an  established  citizenship  may  be  destroyed." 
(Emphasis  ours.) 

Deportation  under  the  Chinese  Exclusion  Act  was 
the  problem  involved  in  Wong  Kam  Chong  v.  U.  S. 
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The  decision  in  that  case  was  specifically  restricted 
to  cases  where  deportation  was  sought  of  one  claiming 
to  be  a  native-horn  citizen  of  the  United  States  and 
who  had  previously  been  determined  to  be  such  native- 
born  citizen  by  immigration  officials.   This  case  is  not 
pertinent  to  the  problem;  however,  Judge  Haney  did 
mention  the  problem  of  burden  of  proof  at  page  710 : 
"Burden  of  proof  in  one  sense  means  the  duty 
to  establish  a  certain  fact  by  a  certain  degree 
of  proof,  such  as  a  preponderance  of  the  evi- 
dence, clear  and  convincing  evidence,  or  beyond 
a  reasonable  doubt.    In  another  sense  it  means 
the  duty  to  offer  evidence  or  the  duty  to  go  for- 
ward with  the  evidence." 

Lee  Hin  v.  U.  S.  and  Ching  Hong  Yttk  v.  IJ.  S. 
also  are  not  in  point  in  that  both  involved  deportation 
of  persons  claiming  to  be  native-born  citizens  of  the 
United  States. 

In  addition  to  the  aforesaid  cases,  appellants  also 
cite  the  cases  of  Yuen  Boo  Ming  v.  U.  S.,  103  F.  2d 
355,  358  (CA-9)  ;  Wong  Wing  Foo  v.  McGrath,  196 
F.  2d  120,  122  (CA-9)  ;  Acheson  v.  Yee  King  Gee, 
184  F.  2d  382  (CA-9)  ;  Wong  Gook  Chun  v.  Proctor, 
84  F.  2d  763,  765  (CA-9),  and  TillingJiast  v.  Wong 
Wing,  33  F.  2d  290  (CA-9). 

Yuen  Boo  Ming  v.  U.  S.  was  another  case  involving 
an  order  of  deportation  in  the  case  of  a  Chinese  who 
prior  to  the  order  of  deportation  had  been  found 
and  '^certified  a  citizen''  by  Immigration.  Apparently 
the  Court  found  that  the  complaint  under  which 
appellant  was  arrested  was  not  based  on  fact  but 
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only  on  information  and  belief  and  considered  the 
information  as  a  ''concealed  charge"  (p.  358).  It  is 
in  this  case  that  Judge  Deimian  observed  "*  *  *  one 
of  the  reasons  why  there  is  current  in  America  the 
phrase  'a  Chinaman's  chance,'  "  quoted  by  appellants 
herein. 

As  stated  earlier  in  our  brief,  here  we  are  con- 
fronted with  claims  to  citizenship  by  persons  about 
whom  the  government  of  the  United  States,  as  well 
as  the  Courts,  know  nothing,  and  if  the  argument 
as  stated  by  appellant  in  his  brief  were  accepted,  then 
it  is  submitted,  the  phrase  "not  a  Chinaman's  chance" 
would  be  more  apt  to  describe  the  position  of  the 
United  States. 

At  page  25  of  their  brief,  appellants  cite  the  cases 
of  Acheson  v.  Yee  King  Gee  and  Wong  Wing  Foo  v. 
McGrath  to  support  their  contention  that : 

"Nor  is  the  application  of  Sec.  903,  supra, 
limited  to  case  invoMng  alleged  expatriation; 
it  is  available  to  any  person  claiming  citizenship 
who  has  been  refused  permission  to  come  to  the 
United  States  by  a  consular  officer." 

We  have  previously  discussed  the  case  of  Yee  King 
Gee.  This  Court  did  not  consider  the  jurisdiction 
aspects  of  Section  903  but  only  the  question  of  venue. 
Neither  did  this  Court,  in  Wong  Wing  Foo,  give  full 
consideration  to  the  jurisdictional  aspects  of  the  case. 
Wong  Wing  Foo  appeared  before  Immigration  in 
possession  of  a  United  States  jDassport  and  with  that 
in  mind,  this  Court  stated : 
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<<*  *  *  he  was  denied  his  claimed  right  to  enter 
at  once  *  *  *" 

and  therefore  could  institute  an  action  under  8  U.S.C. 
903  without  further  exhausting  his  administrative 
remedies.  This  Court  found  that  the  District  Court 
erred  in  admitting  the  immigration  files  in  evidence, 
and  the  case  was  remanded  to  the  District  Court  for 
further  hearing. 

Reference  is  made  to  the  authorities  and  argument 
heretofore  made  with  regard  to  jurisdiction  and  par- 
ticularly to  the  significance  of  the  passport  as  related 
to  the  application  to  the  Consul  at  Hong  Kong  for 
documentation  to  come  to  the  United  States,  the  Presi- 
dential Proclamation  of  1941,  and  the  903  action. 
Wong  Wing  Foo  should  be  overruled. 

We  quote  the  following  from  page  30  of  appellants' 
brief : 

*'If  this  positive,  uncontradicted  and  unim- 
peachable evidence  be  insufficient  to  establish  citi- 
zenship imder  Sec.  1993  of  the  Revised  Statutes 
it  is  difficult  to  see  how  any  Chinese  child  of  a 
United  States  citizen  could  establish  his  citizen- 
ship.'' 

At  this  point,  it  is  not  amiss  to  say  that  such  con- 
tention is  not  a  new  one,  and  the  remarks  of  Judge 
Bourquin  in  Ex  po,rte  Jetv  You  On  (D.C.  N.D.  Cal. 
S.D.),  16  F.  2d  153,  made  November  24,  1926,  are 
pertinent : 

''It  is  argued  that,  if  the  bare  oath  of  two  or 
three  Chinese  or  other  persons  is  not  accepted, 
Chinese  American  citizens  procreated  in  China 
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will  be  barred  from  this  country  of  their  fathers' 
nativity.  The  answer  is  the  responsihility  is  not 
the  immigration  officers'  nor  the  courts'.  Like  any 
case,  the  burden  is  the  proponent's  to  prove  it. 
Perhaps  not  unfamiliar  registry  systems  might  he 
adopted.  Otherwise,  this  country  is  helpless,  the 
exclusion  policy  futile,  and  the  Chinese  admitted 
will  be  limited  solely  by  the  extent  there  is  cour- 
age to  take  advantage  of  opportunity." 

and  just  as  applicable  today  as  they  were  then. 


3.     THE  EVIDENCE. 

Appellants  summarized  the  evidence  adduced  at  the 
trial  which  they  believe  entitled  them  to  a  judgment 
of  United  States  nationality  on  pages  18  and  19  of 
their  brief.  We  quote : 

"Here  the  evidence  submitted  by  appellants  to 
establish  their  citizenship  is  positive,  uncontra- 
dicted and  unimpeached.  The  four  children,  the 
aunt  and  the  grandmother  gave  testimony  upon 

the  issue." 
******* 

''The  testimony  of  the  uncle  regarding  his  re- 
mittances for  the  support  of  his  brother's  wife 
and  children  in  China  is  to  that  extent  corrob- 
orating of  the  direct  testimony  given  by  the  other 
six  witnesses." 

Exactly  what  evidence  was  adduced  at  the  trial? 

(1)  Neither  of  the  alleged  parents  was  present. 
There  was  no  one  who  could  directly  testify 
of  his  own  knowledge  as  to  such  parentage. 


63 


(2)  The  appellants  and  their  alleged  older  brother 
testified  they  were  related  to  each  other  and 
were  the  children  of  Fong  Lim  Fong  and  Ju 
Shee. 

They  are  extremely  interested  parties,  and  their 
testimony,  if  admissible  at  all,  has  little  weight. 

"No  individual  can  by  his  own  testimony  give 
convincing  evidence  as  to  the  place  of  his  birth. 
*  *  *  His  testimony  must  necessarily  be  classed 
as  secondary  evidence,  its  truthfulness  or  falsity 
being  entirely  dependent  upon  the  accuracy  of 
information  communicated  to  him  by  others;  and 
being  hearsay,  it  is  entitled  to  little  credence, 
unless  corroborated." 

Ex  parte  Lung  Wing  Wun,  161  F.  211,  213. 

This  Court,  in  Sue  v.  Nagle,  295  F.  676  (CA-9, 
1924),  stated: 

"In  cases  of  this  character  (Sec.  1993  deriva- 
tive citizenship)  experience  has  demonstrated  that 
the  testimony  of  the  parties  in  interest  as  to  the 
mere  fact  of  relationship  cannot  be  safely  ac- 
cepted or  relied  upon."  (Words  in  parentheses 
ours.) 

See,  also : 

Lau  Hu  Yuen,  85  F.  2d  327  (CA-9,  1936). 

(3)  The  best  witness  appellants  presented  was  their 
alleged  paternal  grandmother,  Yee  Song  Mee, 
aka  Fong  Yee  Shee.    To  what  did  she  testify? 

She  testified  she  was  the  mother  of  Fong  Lim  Fong, 
the  plaintiff's  father  (Tr.  25),  and  that  she  returned 
to  her  son's  home  in  China  in  1935,  where  she  re- 
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mained  for  a  period  of  about  eleven  months  (Tr.  28, 
34)  ;  that  when  she  arrived  in  China  plaintiffs,  Fong 
Hung  Wing  and  Fong  Wone  Jing,  were  living  with 
her  son  in  the  village  (Tr.  30)  ;  that  while  she  was 
there  in  this  village,  a  son  by  the  name  of  Fong  Ngar 
Jing  was  born  on  January  30,  1936,  to  her  son,  Fong 
Lim  Fong,  and  her  daughter-in-law,  Jee  Shee  (Tr. 
p.  30)  ;  that  from  1936  to  the  time  of  their  arrival 
in  the  United  States  she  had  not  seen  the  two  older 
plaintiffs  and  had  never  seen  the  younger  plaintiff 
(Tr.  37). 

Analyzing  the  grandmother's  testimony:  (a)  al- 
though she  stated  that  her  first  grandson  was  at  the 
village  in  1935,  at  no  time  did  she  testify  seeing  the 
first  grandson,  Fong  Din  Dick,  aka  Fong  Hung  Fong, 
in  China;  (b)  she  testified  that  the  plaintiff,  Fong 
Hung  Wing,  was  living  with  her  son  when  she  came 
to  China  in  1935,  whereas  the  testimony  of  all  the 
other  witnesses  and  the  allegations  in  the  complaint 
show  that  he  was  7iot  horn  at  that  time;  (c)  she  testi- 
fied that  a  son  by  the  name  of  Fong  Ngar  Jing  was 
born  to  her  son  while  she  was  in  China.  Plaintiff 
Fong  Ngar  Jing  is  a  girl;  (d)  in  any  event,  the 
witness  had  not  seen  any  of  the  plaintiffs  since  1936, 
at  which  time  the  oldest  would  have  been  two  years 
of  age. 

The  only  other  witness  who  claimed  to  have  seen 
the  two  older  plaintiffs  prior  to  their  arrival  in  the 
United  States  was  the  alleged  aunt.  Ruby  Fong.  She 
accompanied  her  mother  to  China  in  1935  and  stated 
that   the   two    older   appellants   were   living   in   her 
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brother's  house  at  that  time.  She  first  testified  that 
the  plaintiff,  Fong  Hung  Wing,  was  not  born  while 
she  was  in  China,  but  then  changed  her  testimony 
and  stated  he  was  born  while  she  was  there.  (Tr.  76.) 
Although  she  had  not  seen  the  two  older  plaintiffs 
since  they  were  two  years  and  a  few  months  old, 
respectively,  and  had  never  seen  the  third  appellant 
.mtil  her  arrival  in  the  United  States  in  1952,  the  wit- 
less positively  identified  them  as  the  children  of  her 
3rother. 

In  Hung  You  Hong  v.  U.  S.,  48  F.  2d  67  (CA-9, 
L933),  this  Court  considered  the  case  of  one  who 
claimed  birth  in  Hawaii  but  against  whom  deportation 
(^expulsion)  proceedings  had  been  brought.  The  sub- 
ject produced  a  witness,  Lum  Hop,  who  testified  he 
inew  the  subject  when  he  was  one  or  two  years  old, 
iid  not  see  him  again  until  he  was  8  or  10  years  old, 
md  did  not  see  him  again  until  he  was  18  or  20  years 
)ld.  With  regard  to  the  testimony  of  the  witness, 
Fudge  Wilbur  stated,  at  pages  67  and  68: 

u*  *  *  it  is  obvious  he  would  not  he  ahle  to  iden- 
tify the  appellant  from  his  oivn  observation.  *  *  * 
It  is  at  best  very  weak  evidence  to  establish  the 
fact  that  the  appellant  was  the  child  born  30  years 
before  in  Hawaii. ' ' 

As  has  already  been  shown,  the  testimony  of  the 
grandmother  is  at  complete  variance  with  the  allega- 
ions  made  in  behalf  of  appellants,  and  in  any  event, 
leither  the  grandmother  or  aunt  gave  any  testimony 
:hat  could  be  considered  by  the  Court. 
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The  testimony  of  the  alleged  uncle  and  guardian 
ad  litem,  William  Y  Fong,  is  of  no  weight  in  that 
he  at  no  time  saw  the  plaintiffs  prior  to  their  arrival 
in  the  United  States  in  1952.  He  testified  (Tr.  45,  46, 
47)  that  he  supported  plaintiffs  and  their  mother  over 
a  period  of  years,  and  counsel  also  stated  that  Wil- 
liam Fong  had  supported  plaintiffs  over  the  years 
(Tr.  85).  However,  evidence  of  such  support  in  the 
form  of  money  orders  cover  a  period  of  approximately 
one  year  and  do  not  show  payment  to  plaintiffs  or 
their  alleged  mother,  Jee  Shee.  All  were  made  to 
Fong  Din  Dick.  There  is  nothing  in  the  evidence 
to  support  the  argument  of  counsel  (Tr.  p.  85)  that 
the  guardian  ad  litem  for  years  had  supported  the 
appellants  herein. 


CONCLUSION. 

The  "Order  for  Judgment"  below  (Tr.  11)  states: 
"The  evidence  presented  by  plaintiffs  does  not  con- 
form to  the  standards  fixed  by  Ly  Shetv  v.  Aclieson, 
No.  30159  and  No.  31161,  this  day  decided."  Judge 
Goodman's  opinion,  110  Fed.  Supp.  50,  has  been 
extensively  commented  upon  by  appellants.  (See  also 
Judge  Westover's  opinion  in  Mar  Gong  v.  McGran- 
ery,  109  F.  Supp.  82.)  In  the  argument  and  briefs 
of  that  case  appellee  herein  attempted  to  thoroughly 
consider  the  various  aspects  of  the  903  cases.  Al- 
though much  time  and  effort  were  expended,  many 
facets  of  the  problem  were  not  explored.  The  pres- 
sure of  over  700  cases  in  their  various  procedural 
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stages  in  the  lower  Court,  and  the  large  number  of 
appeals,  presently  docketed  in  this  Court,  have  moti- 
vated an  attempt  to  present  to  this  Court  the  full 
perspective  of  nonresident  Chinese  claims  of  deriva- 
tive citizenship  as  now  posed  in  the  903  declaratory 
judgment  actions. 

The  question  of  jurisdiction  has  been  squarely  and, 
we  hope,  fully  presented  to  the  Court.  We  also  hope 
the  Court  will  squarely  meet  the  issue  and  decide  it. 

If  the  Court  passes  the  jurisdictional  problem  we 
hope  we  have  squarely  presented  the  question  of  the 
burden  of  proof  and  that  the  issue  will  likewise  be  met. 

On  the  evidence  we  feel  the  appellants  have  a  weak 
case  and  that  the  Court  may  well  dispose  of  the  case 
by  simply  finding  there  was  no  error  below.  This 
conclusion  we  expect  in  any  event.  But  because  if  not 
met  here  the  other  problems  must  be  met  in  other 
cases  soon  to  follow,  a  decision  on  all  aspects  of  the 
case  is  requested. 

Dated,  San  Francisco,  California, 
October  23, 1953. 

Respectfully  submitted, 
Lloyd  H.  Burke, 

United  States  Attorney, 

Charles  Elmer  Collett, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
Morton"  M.  Levine, 

Immigration  and  Naturalization  Service, 

On  the  Brief, 
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No.  13,745 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


FONG   WONE   JiNG,    FONG   HuNG   WiNG 

and    FoNG    Ngar    Jing,    by    their 

Guardian    Ad    Litem,    William    Y. 

Fong, 

Appellants, 
vs. 

John  Foster  Dulles,  as  Secretary  of 

State, 

Appellee. 


APPELLANTS'  REPLY  BRIEF. 


The  greater  part  of  appellee's  brief  is  devoted  to 
contending  that  the  trial  Court  did  not  have  jurisdic- 
tion of  the  case,  a  contention,  incidentally,  which  ap- 
pellee did  not  make  in  the  Court  below. 

In  his  argument  relative  to  jurisdiction  appellee 
discusses  many  matters  which  do  not  actually  involve 
the  jurisdiction  of  the  Court,  and  which  in  the  in- 
terest of  clarity  should  be  disposed  of  before  proceed- 
ing to  a  consideration  of  his  main  contentions.  We 
shall  therefore  deviate  somewhat  from  the  order  fol- 
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lowed  in  appellee's  brief,  but  we  think  this  deviation  is 
necessary  to  eliminate  confusion  both  as  to  the  facts 
and  as  to  the  legal  propositions  involved. 


1.     THE  DISTRICT  COURT  HAD  JURISDICTION  OF  THE  CASE. 

(a)  Appellants  have  been  denied  a  right  and  privilege  as  na- 
tionals of  the  United  States. 

In  his  statement  of  the  case  appellee  asserts  that 
appellants  did  not  prove  the  alleg'ations  of  the  com- 
plaint that  the  Consulate  General  at  Hong  Kong  had 
denied  them  passports  or  travel  documents  to  enable 
them  to  proceed  to  the  United  States.  The  allegations 
of  the  complaint  in  this  respect  are  as  follows : 

That  on  or  about  January  24,  1951,  an  applica- 
tion was  filed  with  the  American  Consulate  Gen- 
eral at  Hong  Kong  for  the  issuance  of  a  United 
States  passport  or  travel  document  in  behalf  of 
plaintiff,  Pong  Hung  Wing ;  that  on  or  about  May 
10,  1951,  an  application  was  filed  with  the  Ameri- 
can Consulate  General  at  Hong  Kong  for  the 
issuance  of  a  United  States  passport  or  travel 
document  in  behalf  of  plaintiffs,  Fong  Wono 
Jing  and  Fong  Ngar  Jing;  that  the  applicants 
and  each  of  them  tvere  informed  hy  the  American 
Consulate  General  at  Hong  Kong  on  or  ahoiit 
January  24, 1952,  that  their  applications  for  docv- 
mentation  had  heen  denied,  and  that  Hhe  Con- 
sulate General  declines  to  afford  you  facilities  for 
the  execution  of  an  affidavit  for  the  purpose  of 
traveling   to   the   United   States' ;  and  that   the 


plaintiffs,  Fong  Wone  Jing,  Fong  Hung  Wing 
and  Fong  Ngar  Jing,  claim  that  the  refusal  of 
the  American  Consulate  General  at  Hong  Kong 
to  permit  the  said  Fong  Wone  Jing,  Fong  Hung 
Wing  and  Fong  Ngar  Jing  to  proceed  to  a  port  of 
entry  in  the  United  States  for  the  purpose  of  hav- 
ing their  admissibility  determined  by  the  admin- 
istrative agency  charged  Avith  such  duty  is  an 
arbitrary  and  unreasonable  refusal  or  denial  of  a 
right  or  privilege  of  a  United  States  national;" 
(T  5-6). 

The  denial  of  such  documents  to  appellants  by  the 
Consulate  General  was  at  no  time  disputed  in  the 
Court  below,  but  was  tacitly  admitted  in  the  opening 
statement  (T.  20-21)  and  throughout  the  trial.  More- 
over, the  averment  in  paragraph  VI  of  the  answer 
that  ''defendant  has  no  knowledge,  information  or 
belief  as  to  the  allegations  contained  in  paragraph 
VI  of  the  complaint  and  therefore  denies  the  same," 
is  entirely  insufficient,  under  numerous  authorities, 
to  put  in  issue  the  facts  positively  alleged  in  the  com- 
plaint regarding  the  denial  of  their  applications  by 
the  Consul  General. 

It  is  well  settled  that  a  denial  on  the  ground  of  lack 
of  knowledge,  information  and  belief,  of  a  fact  which 
is  a  matter  of  public  record,  or  is  within  the  knowledge 
of  the  defendant  or  accessible  to  him  by  consulting  his 
records,  is  insufficient  and  frivolous. 

Oregon  Mesabi  Corp.  v.  C.  D.  Johnson  Lumber 
Corp,  (C.A.  9)  166  F.(2d)  997,  1001;  cert. 
den.  334  U.  S.  837,  68  S.  Ct.  1494,  92  L.  Ed. 
1762; 


Lloyd  Sahaudo  Societa  Anonime  Per  Azioni  v. 

Elting  (D.  C,  S.D.,  N.  Y.)  46  F.(2d)  315; 
Nieman  v.  Bethlehem  Nat.  Bank  (D.  C,  E.  D., 

Pa.)  32  F.  S.  436; 
Christmas  v.  City  of  Ashury  Park  (D.  C,  N.  J.) 

lOF.  S.  22,25; 
Reed  v.  Turner  (D.  C,  E.  D.,  Pa.)  2  P.  R.  D. 

12. 

See  also : 

71  C.  J.  S.  259; 

Peacock  v.  United  States  (C.A.  9)  125  P.  583, 
586-587. 

Obviously  the  appellee,  Secretary  of  State,  may  not 
disclaim  knowledge  or  information  as  to  whether  his 
own  subordinate,  the  Consul  General  at  Hong  Kong, 
had  denied  appellants'  application  for  travel  docu- 
ments as  specifically  alleged  in  the  complaint.  That 
information  was  readily  obtainable  from  the  Consulate 
General.  While  appellee's  counsel  stated  at  the  trial 
that  ''the  entire  State  Department  file  has  been  lost" 
it  appears  from  his  statement  that  it  was  lost  in 
Washington  about  three  months  before  the  trial  began 
(T.  20),  or  about  five  months  after  the  answer  was 
filed.  Therefore,  there  was  a  State  Department  record 
covering  the  case,  and  it  was  not  simply  a  matter,  as 
appellee  suggests,  of  three  unknown  Chinese  children 
appearing  at  the  Consulate  General  and  being  told  "I 
don't  know  who  you  are"  (Appellee's  Brief  p.  37). 

In  the  Lloyd  Sahaudo  case,  supra,  the  defendant 
Collector  of  Customs  denied  knowledge  or  information 


sufficient  to  form  a  belief  as  to  certain  official  action 
alleged  to  have  been  taken  in  the  case  by  the  immigra- 
tion authorities.   The  Court  said : 

''The  defendant,  having  acted  as  an  officer  of  the 
Government  in  the  collection  of  the  fines,  was 
entitled  to  have  access  to  the  records  which  dis- 
closed the  facts  upon  which  the  fines  were  based, 
and  as  a  matter  of  law  must  be  presumed  to  have 
had  knowledge  of  these  facts  (citing  cases)." 

The  Court  went  on  to  quote  from  Dahlstrom  v.  Gem- 
under,  198  N.  Y.  449,  92  N.  E.  106,  19  Ann.  Cas.  771, 
as  follows: 

"A  party  may  not  thus  deny  the  possession  of 
knowledge  or  information  which  presumably  he 
has ;  neither  may  he  purposely  turn  his  head  and 
close  his  eyes  and  ears  for  the  purpose  of  avoid- 
ing knowledge  and  information,  and  of  enabling 
him  to  make  a  denial  thereof."  (Italics  added.) 

Obviously,  therefore,  the  specific  allegations  in  the 
complaint  that  these  appellants  filed  applications  for 
passports  or  travel  documents  with  the  Consulate  Gen- 
eral on  or  about  January  24,  1951  and  May  10,  1951, 
respectively,  and  that  the  Consulate  General  informed 
them  on  or  about  January  24,  1952  that  their  applica- 
tions had  been  denied,  were  not  traversed  by  any 
proper  pleading,  and  certainly  were  not  in  any  man- 
ner disputed  nor  put  in  issue  at  any  time  in  the  pro- 
ceedings in  the  trial  Court. 

The  facts  so  pleaded  were  clearly  sufficient  to  invoke 
the  jurisdiction  of  the  District  Court.  As  this  Court 
stated   in   Westminster   School   District   of   Orange 
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Cou7ity  et  al.  v.  Mendez  et  al,  161  F.(2d)  774,  778, 
which  involved  alleged  denial  of  rights  or  privileges 
guaranteed  by  the  Constitution  and  Federal  Laws : 
"It  is  said  in  Bell  v.  Hood,  327  U.  S.  678,  682, 
66  S.  Ct.  773,  776  that  '*  *  *  the  court  must 
assume  jurisdiction  to  decide  whether  the  allega- 
tions state  a  cause  of  action  on  which  the  court 
can  grant  relief  as  well  as  to  deteiTnine  issues  of 
fact  arising  in  the  controversy'.  Therefore,  the 
District  Court  was  right  in  taking  jurisdiction". 

In 

The  Fair  v.  Kohler  Die  and  Specialty  Co.,  228 
U.  S.  22,  25,  33  S.  Ct.  410,  411,  57  L.  Ed.  716, 
Mr.  Justice  Holmes  said: 

' '  Conversely,  when  the  plaintiff  bases  his  cause  of 
action  upon  an  Act  of  Congress,  jurisdiction  can- 
not be  defeated  by  a  plea  denying  the  merits  of 
the  claim  *  *  *  But  if  the  plaintiff  really  makes  a 
substantial  claim  under  an  Act  of  Congress,  there 
is  jurisdiction  whether  the  claim  ultimately  be 
held  good  or  bad". 

In  that  case  Justice  Holmes  went  on  to  sa}^  that  the 
appellant's  plea  'Hhough  purporting  to  go  to  the 
jurisdiction  of  the  court"  merely  amounted  to  a  con- 
tention that  the  basis  for  a  recovery  did  not  exist, 
and  held  that  the  trial  Court  properly  took  jurisdic- 
tion of  the  case. 

As  stated  by  the  Supreme  Court  in 

Binderiip  v.  Pathe  Exchange,  263  U.  S.  291,  44 
S.  Ct.  96,  68  L.  Ed.  308: 
''A  complaint  setting  forth  a  substantial  claim 
under  a  Federal  statute  presents  a  case  within  the 


jurisdiction  of  the  court  as  a  Federal  Court,  and 
this  jurisdiction  cannot  bo  made  to  stand  or  fall 
upon  the  way  the  court  may  chance  to  decide  an 
issue  as  to  the  legal  sufficiency  of  the  facts  alleged 
any  more  than  upon  the  way  it  may  decide  as  to 
the  legal  sufficiency  of  the  facts  proven.  Its 
decision  either  way  upon  either  question  is  predi- 
cated upon  the  existence  of  jurisdiction,  not  upon 
the  absence  of  it.  Jurisdiction  as  distinguished 
from  merits,  is  wanting  only  where  the  claim  set 
forth  in  the  complaint  is  so  unsubstantial  as  to 
be  frivolous,  or,  in  other  words,  is  plainly  without 
color  of  merit  (citing  cases)." 

In  the  case  at  bar,  the  claim  set  forth  in  the  com- 
plaint was  obviously  a  substantial  one,  and  this  was 
clearly  sufficient  to  invoke  the  jurisdiction  of  the 
Court  below.  The  situation  is  entirely  different  from 
that  which  was  presented  in  the  case  of  Clark  v. 
Inouye,  175  F.(2d)  740,  wherein  the  complaint  alleged 
no  facts,  but  only  a  conclusion  of  law,  with  respect 
to  any  asserted  denial  of  any  right  or  privilege.  In  the 
case  at  bar  the  denial  of  the  specific  right  and  privilege 
was  factually  pleaded,  and  the  facts  so  pleaded  were 
not  even  traversed  except  by  a  pro  forma  denial  for 
asserted  lack  of  knowledge  or  information  which  was 
obviously  insufficient  to  put  the  matter  in  issue,  as  we 
have  heretofore  demonstrated.  Nor  did  appellee  at 
any  time  in  the  course  of  the  trial  in  any  matter  dis- 
pute or  deny  the  consular  rejection  of  appellants' 
claim. 

Appellee's  present  contention  puts  him  somewhat 
in  the  same  position  as  was  the  appellant-defendant  in 
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Louisville  <&  N.  R.  Co.  v.  Botts  (C.A.  8)  173 
F.(2d)  164,  168-169. 
In  that  case  it  was  held  that  where  the  defendant  had 
not  asserted  that  it  was  not  engaged  in  interstate 
commerce,  either  in  its  opening  statement,  its  evidence 
or  its  closing  argument,  an  attempt  to  raise  that  point 
by  way  of  an  exception  to  the  instructions  came  too 
late.  In  that  case  interstate  commerce  was  the  basis 
of  the  right  of  recovery  under  the  statute,  and  yet  it 
was  held  that  the  defendant  could  not  raise  the  point 
after  ignoring  it  throughout  the  trial.  Certainly  ap- 
pellee is  in  no  better  position  in  this  case  to  contend 
for  the  first  time  on  appeal  that  there  was  no  denial 
of  any  right  or  privilege  of  appellants  by  the  Con- 
sulate General.  Moreover,  there  was  no  denial  of  the 
allegations  of  the  complaint  in  that  regard  sufficient 
to  put  the  matter  in  issue,  since  appellee,  under  the 
authorities  we  have  cited  above  and  many  others  to 
the  same  effect,  could  not  plead  lack  of  information 
as  to  official  action  taken  by  his  own  subordinate, 
i.e.,  could  not  "purposely  turn  his  head  and  close  his 
eyes  and  ears  for  the  purpose  of  avoiding  knowledge 
and  information  and  of  enabling  him  to  make  a  denial 
thereof"  (Dahlstrom  v.  Gemunder,  supra). 

We  might  add  that  had  there  been  no  denial  of 
travel  documents  by  the  Consul  General  he  certainly 
would  not  have  issued  the  certificate  of  identity  which 
is  prescribed  by  section  903  for  issuance  to  persons 
who  have  filed  a  suit  thereunder  and  who  make  a 
showing  under  oath  to  the  consular  officer  that  the 
claim  presented  in  such  action  is  made  in  good  faith 


and  has  a  substantial  basis.  Issuance  of  such  a  cer- 
tificate is  a  recognition  that  there  was  substantial  basis 
for  the  suit  which  had  been  instituted,  and  obviously 
the  Consul  General  would  not  have  issued  the  cer- 
tificate unless  his  records  showed  that  the  alleged 
denial  by  him,  which  was  the  basis  of  the  suit,  had 
actually  occurred. 

Appellee  also  contends  that  denial  of  a  passport 
does  not  constitute  denial  of  a  right  or  privilege  be- 
cause issuance  of  a  passport  is  discretionary.  This 
contention  is  obviously  baseless  in  view  of  the  require- 
ment of  Presidential  Proclamation  No.  2523  (55  Stat. 
1696)  that  any  citizen  attempting  to  enter  the  United 
States  must  have  a  passport  unless  within  exceptions 
prescribed  by  the  Secretary  of  State.  Without  a 
travel  document  issued  by  the  Consulate  General  no 
carrier  in  the  Orient  will  transport  any  citizen  or 
alleged  citizen  to  the  United  States,  for  fear  of  penal 
proceedings  under  22  U.  S.  C.  sec.  225.  Consequently, 
a  refusal  to  issue  a  passport,  or  to  except  the  appli- 
cant from  the  requirement,  now  effectively  prevents 
the  applicant  from  proceeding  to  the  United  States, 
and  we  fail  to  see  how  it  can  be  contended  that  such 
a  deprivation  is  not  the  denial  of  a  right  or  privilege 
of  a  national  of  the  United  States  within  the  meaning 
of  section  903  under  which  this  action  was  brought. 
That  section  has  repeatedly  been  applied  to  cases  in- 
volving denial  of  a  passport  (Cf.  Acheson  v.  Yee  King 
Gee  (C.A.  9)  184  F.(2d)  382;  Schioles  v.  Secretary  of 
State  (C.A.  7)  175  F.(2d)  402). 
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This  Court  previously  expressed  its  opinion  in  the 
case  of  Wong  Whig  Foo  v.  McGrath,  196  F.(2d)  120, 
at  page  122 : 

''Nothing  in  the  above  text  suggests  that  the 
'action  *  *  *  for  a  judgment  declaring  him  to  be 
a  national'  is  to  succeed  some  prior  administrative 
proceeding.  This  action  is  largely  invoked  where 
there  has  been  no  administrative  proceeding  at 
all.  Such  is  the  case  where  the  Department  of 
State  refused  to  give  a  passport.  Perkins  v.  Elg, 
307  U.S.  325;  Podea  v.  Acheson,  179  F.(2d)  306 
(Cir.  2)  ;  or  where  a  consul  refuses  to  register 
a  person  as  a  United  States  national,  Acheson  v. 
Mariko  Kuniyuki,  189  F.(2d)  741  (Cir.  9);  or 
refuses  to  allow  a  person  claiming  American  citi- 
zenship to  come  to  this  county,  Acheson  v.  Yee 
King  Gee,  184  F.(2d)  382  (Cir.  9);  or  where 
American  citizens  acting  under  claimed  duress 
have  filed  with  the  Attorney  General  notices  of 
their  renunciation  of  citizenship  and  then  later 
seek  to  have  them  set  aside.  McGrath  v. 
Tadayasu  Abo,  186  F.(2d)  766  (Cir.  9)." 

At  this  point  we  shall  dispose  of  a  related  contention 
made  in  appellee 's  brief  which  appears  to  us  to  border 
upon  the  frivolous,  viz.:  that  "the  granting  of  the 
certificate  of  identity  removed  the  denial  and  i)er- 
mitted  the  appellant  to  come  to  the  United  States, 
and  his  claim  should  have  been  processed  through  the 
Immigration  Service"  (Appellee's  Brief  p.  38). 

The  utter  absurdity  of  this  proposition  is  demon- 
strated by  reading  the  statute  and  the  regulation. 
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The  sole  purpose  and  effect  of  such  a  certificate  are 
that  the  plaintiff  ''may  be  admitted  to  the  United 
States  with  such  certificate  tipon  the  condition  that 
he  shall  he  subject  to  deportation  in  ca^'ie  it  shall  he 
decided  hy  the  Court  that  he  is  not  a  national  of  the 
United  States"  (italics  added)  (8  U.  S.  C.  sec.  903, 
supra).  Need  we  say  more?  Does  appellee  mean  to 
contend  that  where  a  Consul  denies  a  citizen  a  right, 
and  the  citizen  sues,  and  the  Consul  issues  a  certificate 
of  identity  which  permits  the  plaintiff  to  enter  the 
United  States  for  the  sole  purpose  of  obtaining  a  deci- 
sion in  the  suit,  that  the  suit  collapses  with  the  issu- 
ance of  such  a  certificate?  Such  a  proposition  is 
palpably  absurd. 

Equally  baseless  is  the  suggestion  that  appellants' 
claim  "should  have  been  processed  through  the  Immi- 
gration Service".  That  is  just  what  the  Consular 
authorities  by  their  actions  have  prevented.  Appel- 
lants originally  applied  to  the  Consulate  for  travel 
documents  to  permit  them  to  proceed  to  a  port  of 
entry  for  that  very  purpose.  That  application  was 
denied.  They  were  forced  to  file  suit,  since  they  could 
not  legally  proceed  to  the  United  States  without  a 
passport  unless  waived  by  the  State  Department  (22 
U.  S.  C.  sees.  223-226;  Proclamation  No.  2523,  55  Stat. 
1696).  The  Consul  then  issued  them  the  certificate 
of  identity  prescribed  by  sec.  903,  supra,  which  per- 
mitted them  to  come  to  the  United  States  solely  to 
await  the  Court's  decision  in  the  suit.  The  immigra- 
tion regulations  (8  C.  F.  R.  sec.  112.2,  1947  Ed.)  spe- 
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cifically  precluded  the  immigration  authorities  from 
determining  the  citizenship  claims  of  holders  of  such 
certificates  of  identity,  in  the  following  language : 

"The  holder  of  such  a  certificate  of  identity  shall 
he  regarded  as  an  alien  until  otherwise  finally  held 
hy  the  court  in  the  action  for  a  judgment  declar- 
ing him  to  be  a  national  of  the  United  States. 
He  shall  he  admitted  to  the  United  States  as  a 
temporary  visitor  for  business  07i  the  condition, 
including  when  deemed  necessary,  the  giving  of  a 
bond  with  sufficient  surety,  that  he  shall  depart 
from  the  United  States  if  it  is  discovered  that  he 
has  obtained  admission  by  fraud  or  other  ille- 
gality or  if  the  final  action  in  court  to  determine 
his  nationality  is  not  to  the  effect  that  he  is  a 
national  of  the  United  States.  *  *  *"  (Italics 
added). 

Obviously,  therefore,  the  issuance  of  the  certificate 
of  identity  did  not  remove  the  denial  of  appellants' 
rights  and  privileges,  since  it  merely  permitted  them 
to  come  to  the  United  States  as  aliens  solely  for  the 
purpose  of  litigating  the  suit,  and  did  not  permit  them 
to  submit  their  citizenship  claim  to  the  immigration 
tribunals  for  determination,  but  by  express  provision 
of  the  statute  required  their  deportation  if  the  suit 
was  decided  adversely  to  them.  As  a  matter  of  fact, 
the  sole  purpose  of  their  application  to  the  Consulate 
for  travel  documents  in  the  first  place  was  so  that  they 
might  proceed  to  a  port  of  entry  and  submit  their 
claim  to  the  immigration  tribunals,  and  that  is  just 
what  the  Consul  prevented  them  from  doing. 
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Appellee's  brief  further  suggests  that  appellants 
were  among  an  indeterminate  number  of  applicants 
who  "literally  deluged"  the  Consulate,  that  the  Con- 
sul said:  "I  don't  know  who  you  are"  and  declined 
to  grant  the  documentation,  and  that  a  complaint  was 
filed  "forthwith"  in  the  District  Court.  Apparently 
the  implication  here  also  is  that  there  had  been  no 
denial  of  any  right  or  privilege  by  the  Consulate. 

As  pointed  out  above,  the  complaint  specifically 
alleged  that  these  appellants  applied  at  the  Consulate 
on  or  about  January  24,  1951  and  May  10,  1951  re- 
spectively, and  that  they  "were  informed  by  the 
American  Consulate  General  at  Hong  Kong  on  or 
about  January  24,  1952  that  their  applications  for 
documentation  had  been  denied,  and  that  'the  Con- 
sulate General  declines  to  afford  you  facilities  for  the 
execution  of  an  affidavit  for  the  purpose  of  travelling 
to  the  United  States'  "  (T.  5-6).  There  was  no  effec- 
tive denial  of  these  positive  averments.  Parenthetically 
it  might  be  observed  that  an  applicant  would  be  just 
as  effectively  stopped  by  an  obdurate  "I  don't  know 
who  you  are"  as  by  any  other  verbal  formula.  If  he 
could  be  deprived  of  his  statutory  recourse  under  sec- 
tion 903,  supra,  by  consular  refusal  to  act  upon  his 
case  (as  the  foregoing  suggestion  would  seem  to  im- 
ply), then  indeed  even  the  proverbial  "Chinaman's 
chance"  mentioned  by  this  Court  in  Yuen  Boo  Ming 
V.  United  States,  103  F.(2d)  355,  358,  would  have  been 
taken  away.  Here,  however,  the  specific  denial  by  the 
Consulate  is  alleged,  and  is  uncontradicted. 
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For  the  foregoins:  reasons  it  is  clear  that  appellants 
were  denied  *'a  rieht  or  privilege  as  a  national  of 
the  United  States''  within  the  meaning:  of  section 
903,  supra,  viz.,  the  right  to  proceed  to  the  United 
States.  We  turn  now  to  the  question  whether  that 
section  applies  only  to  expatriation  case?  and  to  in- 
dividuals who  have  previously  resided  in  the  United 
States. 

(b)  The  statutory  remedy  (8  U.S.C.  sec.  903)  is  not  limited  to 
persons  who  have  previously  been  in  the  United  States  or  to 
expatriation  cases. 

The  words  of  the  statute  are  broad  and  clear.  There 
i?  no  ambiguity.  The  statute  says  that  ''anij  person" 
who  is  denied  a  right  or  privilege  as  a  national  "by 
any  Department  or  Agency,  or  executive  official  there- 
of" upon  the  groimd  that  he  is  not  a  national,  may 
bring  the  action  for  a  declaration  that  he  is  a  na- 
tional. This  expression  is  in  the  broadest  possible 
terms  (see  Johnson  v.  Southern  Pac.  Co..  25  S.  Ct. 
158,  196  U.S.  1.  49  L.Ed.  363.  369:  48  CJ.  1041). 

There  is  no  indication  in  this  sweeping  laneuaar' 
that  the  remedy  is  available  only  where  a  question  of 
expatriation  is  involved.  Neither  is  there  indication 
that  foreign-born  citizens  were  excepted  if  they  had 
not  theretofore  been  in  the  United  States.  The  statute 
states  that  ''any  person"  who  claims  a  right  or 
privilege  as  a  national,  and  who  is  denied  such  right 
or  privilesT,  ''regardless  of  whether  he  is  within  the 
United  States  or  abroad"  mav  institute  the  action. 
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Obviously  this  Court  cannot  read  into  this  all-embrac- 
ing language  limitations  which  are  not  there.  This 
Court  has  heretofore  construed  this  language  to  mean 
that  the  priceless  right  of  citizenship  was  not  to  be 
denied  one  possessing  it  by  an  administrative  proceed- 
ing fJVong  Wing  Foo  v.  McGratli,  196  F.(2d)  120, 
122). 

Appellee  quotes  from  the  Congi'essional  debates 
upon  the  bill  which  became  the  Xationality  Act  of 
1910.  But  debates  in  Congi-ess  are  not  appropriate 
sources  of  infonnation  from  which  to  discover  the 
meaning  of  the  language  of  a  statute  passed  by  that 
body. 

IJ.  S.  V.  Trans-Missouri  Frfighf  A-^soc,  166 
U.S.  290.  31S.  17  S.Ct.  540.  41  L.Ed.  1007. 
1020. 

Reports  of  committees  may  be  considered  ''where 
otherwise  the  meaning  of  a  statute  is  obscure". 

Duplex  Printing  Press  Co.  v.  Peering,  254  U.  S. 
443.  474.  41  S.  Ct.  172.  65  L.  Ed.  349.  360. 

'^But  while  they  may  be  looked  at  to  explain 
doubtful  expressions,  not  even  foi-mal  reports — 
much  less  the  language  of  a  member  of  a  com- 
mittee— can  be  resorted  to  for  the  purpose  of 
construing  a  statute  contrary  to  its  plain  terms 

*       *       *  r? 

Penn.  R.  Co.  v.  International  Coal  Mining  Co., 
230  U.  S.  184.  33  S.  Ct.  893.  57  L.  Ed.  1446. 

*'The  debate  between  two  congressmen  on  the 
floor  of  the  house  *  *  *  concerning  the  meaninsr 
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of  ScctiflB  503  tkefco^  is  not  tiie  mnsiire  oi  tlb^ 
contal  oi  tile  Sectkii  *  *  •" 

Gmm  SeMT  Tmm§  r.  Cmnui  (D.  C>  S.  D^  Cai. 
83  F.  S.  480^  4SL 

FmaDr^  we  find  Dodiii^  in  ibe  matcnjl  quoted  by 
appellee  which  siq^oits  his  posifcioii.    In 

Look  Tmu  Urn  r.  Afkesom,  gi  F.  S.  463, 465, 
JadOT^  Ersldne  earefnDT  e<»adered  the  identical  con- 
tention  now  nnder  discussicn,  and  pointed  out  that 
neither  the  language  of  the  statnte,  the  decided  case^ 
nor  the  Ccngresaonal  debates  sappori  the  contmtio!i 
that  seetkm  903,  supra,  applies  onbr  to  cases  inTolviiir 
expatriatioa  or  fonner  resadoice  in  the  United  Stat^^. 

Appdlee  aignes  that  when  the  XationalitT  Act  was 
enacted  it  was  not  mandatorr  for  a  citiaen  seeking 
to  eome  to  the  United  States  to  appbr  to  a  consoLir 
officer  for  a  passport,  and  hoice  that  Con£rie!S>  in 
enacting  section  903,  sapra,  cooM  not  hare  had  r 
mind  cases  niTolTing  denial  of  a  passport.   Bat  ev^:. 
if  eitizeiK  were  not  recpiired  to  have  passports  in  ord- : 
to  travel  at  that  time,  certainly  it  was  a  "priTilec^"" 
of  a  citizen  to  obtain  one,  eren  if  aoly  for  purpose  - 
of  protection.    CcMiseqaently  cases  inTolving  deni:. 
of  a  pa^port  are  clearlv  within  the  explicit  lang:uar 
of  section  903,  and  that  section  has  heretofore  ber: 
implied  by  the  Courts  to  cases  involring  denials  : 
passports   (e.^.,  Acheron  r.  Yee  Kimg  Gee,  snprc. 
SMolet  r.  Secretary  of  State,  sapra). 

The  immigration  cases  cited  at  pages  18-30  of  a' 
pellee's  brief  simply  establishes  the  principle  that  ther 
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is  a  constitutional  right  to  a  judicial  hearing  where 
the  Government  seeks  to  expel  a  person  who  claims 
to  be  a  citizen  (Nfj  Fung  Ho  v.  White,  259  U.  S.  276, 
42  S.  Ct.  492,  66  L.  Ed.  938)  whereas  there  is  no 
constitutional  right  to  a  judicial  hearing  in  the  case 
of  one  stopped  at  the  border  seeking  entry,  at  least  if 
he  has  never  been  within  the  United  States  (Quon 
Quon  Poy  v.  Johnson,  273  I^.  S.  352,  47  8.  Ct.  346,  71 
L.  Ed.  680).  In  the  case  at  bar  the  proceeding  is  not 
one  on  habeas  corpus  to  claim  a  constitutional  right 
to  a  judicial  hearing  of  a  citizenship  claim  but  is  a 
suit  brought  under  an  Act  of  Congress  which  expressly 
authorizes  such  a  suit  to  be  instituted  by  any  person 
who  has  been  denied  a  right  or  privilege  as  a  national 
on  the  ground  that  he  is  not  a  national  of  the  United 
States.  When  Congress  enacted  section  903,  Congress 
did  not  confine  the  statutory  remedy  thus  created  to 
cases  of  those  who  were  within  the  United  States,  nor 
even  to  those  who  had  previously  resided  therein.  The 
only  mention  of  residence  in  the  statute  has  to  do  with 
venue  (Acheson  v.  Yee  King  Gee  (C.A.  9)  184  F.(2d) 
382).  The  suitor  may  bring  his  action  in  the  District 
of  Columbia,  or  if  he  claims  a  permanent  residence  in 
any  judicial  district  of  the  United  States  he  may 
bring  it  in  the  District  Court  for  such  district.  But 
^^ayiy  person"  may  bring  the  action  if  he  has  been 
denied  a  right  or  privilege  as  a  national. 

We  do  not  agree  with  appellee's  suggestion  that  in 
the  Yee  King  Gee  case,  supra,  the  question  of  juris- 
diction was  not  squarely  presented.  That  case  involved 
a  Chinese  person  who  had  never  been  in  the  United 
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States  and  who  was  claiming  a  residence  in  Seattle, 
Washington,  because  his  father  lived  there.  Jurisdic- 
tion of  the  District  Court  to  entertain  the  suit  was 
challenged,  and  while  the  Court  did  point  out  that  the 
matter  of  residence  was  simply  one  of  venue  under 
this  statute,  the  decision  necessarily  negatives  the 
contention  that  a  person  without  previous  residence 
in  the  United  States  cannot  sue  at  all  under  the 
statute.  Moreover,  the  decision  of  this  Court  in  the 
Wong  Wing  Foo  case,  supra,  also  clearly  negatives 
the  construction  of  the  statute  now  contended  for  by 
appellee. 

As  stated  by  Judge  Erskine  in 

Look  Yun  Lin  v.  Acheson,  supra, 
"However,  the  statute  permits  suit  to  be  brought 
in  the  district  where  the  plaintiff  'claims'  a  per- 
manent residence.   Actual  residence  at  present  or 
at  any  time  in  the  past  is  not  required." 

Appellee  has  not  cited  a  single  case  which  holds 
that  section  903  is  limited  to  cases  involving  expatria- 
tion or  former  residence,  and  he  has  cited  many  which 
hold  otherwise  but  contends  that  they  all  should  be 
overruled. 

Both  Medeiros  v.  Watkins  (C.A.  2),  166  F.(2d)  897, 
and  Carmichael  v.  Delaney  (C.A.  9),  170  F.(2d)  239, 
relied  upon  by  appellee,  were  habeas  corpus  proceed- 
ings and  not  suits  under  section  903,  supra.  The 
question  involved  in  those  cases  was  whether  a  person 
asserting  citizenship  could  constitutionally  be  excluded 
(or  dei)orted)   without  a  judicial  trial  of  the  issue 
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of  citizenship.   The  Court  of  Appeals  for  the  Second 
Circuit  clearly  pointed  out  the  distinction  in 

TJ.  S.  ex  rel.  Chu  Leung  v.  Shaughnessy,  176 
F.(2d)  249, 
and  although  holding  that  no  constitutional  bar  existed 
to  the  relator's  exclusion  by  administrative  process, 
pointed  out  that  he  could  seek  a  judicial  declaration 
of  his  citizenship  under  section  903  of  the  Nationality 
Act  of  1940,  supra.  The  same  distinction  was  pointed 
out  and  the  same  result  reached  by  District  Judge 
Holtzoff  in 

Mah  Ying  Og  v.  Clark,  81  F.  S.  696. 
In  that  case  the  Court  said  regarding  section  903, 
supra : 

^'Its  purpose  was  to  accord  a  judicial  remedy  to 
a  person  who  claims  to  be  a  citizen  of  the  United 
States  if  this  status  is  denied  by  an  administrative 
official  or  administrative  body.  Citizenship  of  the 
United  States  is  a  very  precious  thing  and  no 
one's  right  to  this  status  should  be  finally  adjudi- 
cated or  determined  except  by  the  Courts  in  a 
judicial  proceeding.  This  certainly  was  the  view 
of  the  Congress  in  enacting  the  foregoing  provi- 
sion of  the  statute." 

These  views  were  expressly  approved  by  the  Court 
of  Appeals  for  the  District  of  Columbia  in  deciding 
an  appeal  from  a  subsequent  order  in  the  same  case. 

Mah  Ying  Og  v.  McGrath,  187  F.(2d)  199. 
In  that  case  the  Court  of  Appeals  held  that  the 
appellant,   who    was   born   in    China    of   an   alleged 
American  citizen  parent,   was  entitled   to   have  his 
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citizenship  judicially  determined  under  section  903, 
supra,  notwithstanding  the  fact  that  he  had  been  ex- 
cluded by  the  immigration  authorities  and  that  a 
petition  for  writ  of  habeas  corpus  had  previously  been 
denied.^ 

See  also, 

Gan  Seow  Tung  v.  Clark  (D.  C,  S.  D.,  CaL,  83 
F.  S.  482. 

To  conclude  the  discussion  as  to  this  branch  of  the 
argument,  the  Courts  have  uniformly  rejected  the 
proposition  that  section  903,  supra,  applies  only  to 
cases  involving  expatriation  or  previous  residence  in 
the  United  States.  Moreover,  the  language  of  the 
section  itself  precludes  such  an  interpretation.  The 
effort  to  support  the  proposition  by  resort  to  the 
Congressional  debate  is  likewise  ineffectual. 

(c)  Conclusion  as  to  jurisdiction  of  the  trial  Court. 

We  respectfully  submit  on  the  question  of  jurisdic- 
tion that: 

1.  The  trial  Court  had  jurisdiction  over  the 
subject  matter  imder  section  903,  supra; 

2.  The  allegations  of  the  complaint  respecting 
the  consular  refusal  to  grant  travel  documents  to 
appellants  were  sufficient  to  invoke  the  jurisdic- 
tion of  the  Court  under  that  section  and  those 
allegations  were  not  effectually  traversed  nor  put 
in  issue  in  any  manner  in  the  Court  below; 


^It  is  clear  from  the  various  opinions  that  the  appellant  there 
had  not  previously  resided  in  the  United  States. 
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3.  Appellants'  claim  of  residence  in  the  North- 
ern District  of  California  was  sufficient  to  invoke 
the  jurisdiction  of  the  trial  Court  and  establish 
venue  {Acheson  v.  Yee  King  Gee,  supra)  ; 

4.  The  granting  of  the  certificate  of  identity 
which  permitted  appellants  to  come  to  the  United 
States  solely  to  prosecute  the  action  did  not  re- 
move the  denial  of  their  rights  which  formed  the 
basis  of  the  suit. 


2.     THE  FINDINGS  OF  FACT  ARE  CLEARLY  ERRONEOUS. 

Appellee  repeatedly  states  in  his  brief  that  appel- 
lants are  persons  about  whom  nothing  is  known.  The 
point  of  this  repeated  assertion  escapes  us,  but  we 
desire  to  point  out  a  few  undeniable  facts.  First:  Ap- 
pellants claim  to  be  the  children  of  Fong  Lim  Fong. 
Second:  Fong  Lim  Fong  was  admittedly  a  citizen  of 
the  United  States.  Third:  Appellants'  older  brother, 
Fong  Hung  Fong  (Fong  Din  Deck)  is  concededly  the 
son  of  Fong  Lim  Fong,  having  been  admitted  as  such 
in  1949.  Fourth:  Yee  Song  Mee  is  admittedly  the 
mother  of  Fong  Lim  Fong.  Fifth:  Ruby  Fong  Lee  is 
admittedly  the  sister  of  Fong  Lim  Fong.  Sixth:  Wil- 
liam Y.  Fong  is  admittedly  the  brother  of  Fong  Lim 
Fong.  Seventh:  These  four  admitted  relatives  of 
Fong  Lim  Fong  appeared  and  testified  in  the  Court 
below.  Eighth:  Appellee  was  offered  the  opportunity 
in  the  Court  below  of  putting  into  evidence  ''any  of 
the  Immigration  records  or  anything  else  that  they 


22 


have"  (T.  83)  and  did  not  avail  himself  of  that  op- 
portunity; consequently  it  may  be  assumed  that  the 
immigration  records  are  consistent  with  the  family 
background  as  related  by  these  witnesses,  for  other- 
wise appellee  would  have  been  quick  to  introduce  such 
records  in  evidence  when  invited  to  do  so  by  appel- 
lants. Ninth:  It  is  undisputed  that  the  photograph 
(Plaintiifs'  Ex.  3)  was  taken  by  the  aunt  in  the  home 
village  of  Fong  Lim  Fong's  family  in  1936  and  that 
the  persons  shown  in  the  photograph  are  the  grand- 
mother, the  previously  admitted  child  (Fong  Hung 
Fong)  and  the  appellant  Fong  Hung  Wing. 

It  is  therefore  clear  that  much  is  known  about  the 
family  to  which  appellants  claim  to  belong  and  about 
the  four  relatives  who  testified  as  witnesses  in  sup- 
port of  their  claim.  It  is,  of  course,  unfortunate  that 
the  Consular  file  covering  the  application  of  appel- 
lants for  travel  documents  has  become  lost,  since  if 
available  it  would  doubtless  show  the  appearance  of 
Jee  Shee,  appellants'  mother,  at  the  Consulate  with 
them.  However,  the  loss  of  the  file  is  not  the  fault  of 
appellants  and  the  repeated  protestations  that  appel- 
lee knows  nothing  of  appellants  seem  somewhat  hol- 
low. The  same  might  be  said  of  any  person  who  seeks 
to  establish  relationship  to  another.  If  a  denial  of 
recognition  as  a  citizen  could  be  based  upon  the  mere 
fact  that  the  claimant  was  unknown  to  the  official 
receiving  the  application,  few  citizens  could  hope  to 
be  recognized  as  such  by  such  officials.  We  wonder 
if  there  is  not  a  disposition  on  the  part  of  appellee 
to  '^  purposely  turn  his  head  and  close  his  eyes  and 
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ears  for  the  purpose  of  avoiding  knowledge  and  infor- 
mation" (Dahlstrom  v.  Gemunder,  supra). 

Executive  efforts  to  fashion  a  different  gauge  for 
measuring  the  citizenship  rights  of  Chinese  persons 
from  that  applied  to  persons  of  other  races  have  been 
lengthy  and  persistent.  At  one  time  it  was  even  con- 
tended that  a  person  born  in  the  United  States  of 
Chinese  parentage  was  not  a  citizen,  and  it  took  a 
decision  of  the  Supreme  Court  to  dispose  of  that  one 
{United  States  v.  Wong  Kim  Ark,  169  U.  S.  649,  18 
S.  Ct.  456,  42  L.  Ed.  890).  It  was  then  attempted  by 
administrative  regulation  to  exclude  Chinese  children 
from  the  benefits  of  Section  1993  of  the  Revised  Stat- 
utes.   That  move  was  halted  by  this  Court. 

Qumi  Hing  Sun  v.  White  (C.A.  9)  254  F.  402, 
405. 

See  also : 
30  Opn.  A.  a.  529. 

There  was  also  an  unsuccessful  attempt  to  exclude 

Chinese  children  of  citizens  if  they  did  not  come  to  the 

United  States  before  attaining  the  age  of  21,  although 

no  such  requirement  was  then  contained  in  the  statute. 

Ex  parte  Tom  Toy  Tin  (D.  C,  N.D.,  Cal.)  230 

F.  747; 
Ex  parte  Ng  Boo  Wong  (D.  C,  N.  D.,  Cal.)  230 
F.  751. 

Finally  there  was  an  attempt  to  hold  that  a  Chinese 
person  seeking  admission  as  a  citizen  was  not  entitled 
to  a  hearing  before  a  Board  of  Special  Inquiry,  al- 
though that  right  was  accorded  all  other  applicants  for 
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admission  either  as  aliens  or  citizens.   This  Court,  of 
course,  struck  down  that  attempt. 

Qiian  Hing  Sun  v.  White,  supra ; 
Jeo7ig  Quey  How  v.  White,  258  F.  618,  cert, 
den.  251  U.  S.  559,  40  S.  Ct.  180,  64  L.  Ed. 
414. 

The  continued  executive  hostility  to  the  policy  of 
the  statute  so  far  as  it  applied  to  Chinese  children 
was  noticed  by  the  late  Judge  Dooling  as  early  as 
1916,  as  follows : 

*'I  conceive  it  to  be  the  duty  of  executive  as  well 
as  of  judicial  officers  fairly  and  freely  to  admin- 
ister the  laws  of  Congress  as  they  find  them, 
whether  they  agree  with  the  policy  or  purpose  of 
such  laws  or  not.  In  the  instant  case  the  very  law 
which  would  entitle  the  applicant  to  admission 
into  this  country  is  regarded  with  such  hostility 
as  to  be  cast  into  the  balance  against  him.  If 
applicant  is  the  son  of  a  resident  American  citi- 
zen, he,  too,  is  a  citizen,  and  entitled  to  every 
right  as  such.  The  question  of  relationship  should 
therefore  be  fairly  investigated  with  a  view  to 
ascertain  the  truth,  and  with  a  perfect  willingness 
to  admit  him  as  a  citizen  under  this  law  instead 
of  being  investigated  in  a  spirit  hostile  to  the  law 
which,  lacking  the  power  to  repeal,  accomplishes 
the  same  result  by  denying  to  it  effect." 

Ex  parte  Lee  Dung  Moo  (D.  C,  N.  D.,  Cal.)  230 
F.  746,  747. 

Appellee's  continued  protestation  that  these  are  un- 
known children  (who  with  an  indeterminate  number 
of  other  unknowns  "deluged"  the  consulate  as  ap- 
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plicants  for  travel  documents)  seems  to  reflect  some  of 
this  executive  impatience  with  the  policy  of  the  stat- 
utes conferring  citizenship  upon  children  born  in 
China  of  American-citizen  parents.  In  any  event  it 
fails  to  justify  rejection  of  the  positive,  uncontra- 
dicted and  unimpeached  evidence  presented  in  this 
case. 

In  his  discussion  of  the  findings  of  the  Court  below, 
appellee  cites  a  number  of  early  decisions  wherein 
certain  evidence  offered  by  the  claimant  was  held  to 
be  insufficient  to  establish  citizenship.  Those  cases  are 
not  in  point.  In  none  of  those  cases  did  six  members 
of  a  family  give  direct,  positive,  uncontradicted  and 
unimpeached  testimony  on  an  issue  of  relationship. 
Moreover,  any  attempt  to  deduce  from  those  cases  the 
theory  that  testimony  of  Chinese  witnesses  per  se  is 
afflicted  with  a  basic  infirmity  must  fail.  While  there 
have  been  early  cases  in  the  lower  Courts  in  which 
such  a  view  was  either  expressed  or  implied,  that 
doctrine  has  long  since  been  fiatly  rejected  by  this 
Court  {Yee  Chung  v.  United  States,  243  F.  126,  130; 
Lau  Hu  Yuen  v.  United  States,  85  F.(2d)  327,  330). 

Appellee  also  cites  U.  S.  v.  Manzi,  276  U.  S.  463,  to 
the  effect  that  when  doubts  exist  concerning  a  grant 
of  citizenship  they  should  be  resolved  against  the 
claimant.  But  that  was  a  naturalization  proceeding, 
wherein  the  individual  was  petitioning  for  the  grant 
of  citizenship  as  a  matter  of  grace.  In  the  case  at  bar 
if  these  appellants  are  the  children  of  Fong  Lim  Fong 
they  were  citizens  of  the  United  States  at  birth.  Here 


26 


the  suit  is  simply  one  to  determine  that  fact.  We  submit 
that  such  an  issue  when  it  arises  in  an  action  under 
Section  903,  supra,  is  determinable  under  the  prin- 
ciples and  standards  applicable  generally  to  the  trial 
of  such  issues  in  civil  causes  in  the  Federal  Courts. 
We  have  demonstrated  in  our  opening  brief  that 
under  those  principles  and  standards  a  finding  cannot 
rest  upon  mere  speculation,  conjecture,  surmise,  guess 
or  suspicion,  and  that  positive,  uncontradicted  and 
unimpeached  testimony  cannot  be  disregarded. 

Appellee  stresses  the  line  of  Supreme  Court  cases 
which  established  the  proposition  that  Congress  may 
constitutionally  commit  the  determination  of  citizen- 
ship claims  to  executive  officers  where  the  applicant  is 
seeking  admission,  at  least  if  he  has  never  been  in  the 
United  States.  We  have  already  pointed  out  that  these 
appellants  have  not  relied  upon  any  supposed  constitu- 
tional right  to  a  judicial  determination  of  their  claim, 
but  are  in  Court  under  a  statute  which  expressly  gives 
the  right  to  sue  to  any  person  who  claims  a  right  or 
privilege  as  a  national  and  who  has  been  denied  such 
right  or  privilege  by  the  executive  officers  (8  U.  S.  C. 
sec.  903,  supra). 

With  regard  to  the  decisions  of  this  Court  in  Go 
Lun  V.  Nagle,  22  F.(2d)  246,  Gung  You  v.  Nagle,  34 
F.(2d)  848,  Qiian  Toon  Jung  v.  Bonhaw,  119  F.(2d) 
915  and  Wong  Tsick  Wye  et  ah  v.  Nagle,  33  F.(2d) 
226,  which  we  cited  in  our  opening  brief  to  demon- 
strate that  a  finding  against  the  appellants  on  the 
evidence  here  presented  would  not  withstand  appellate 
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review  even  if  made  by  an  administrative  tribunal 
whose  decisions  possess  statutory  finality,  appellee 
contents  himself  with  replying  that  in  those  cases  this 
Court  was  in  error.  It  is  undoubtedly  superfluous 
for  us  to  remark  that  disregard  of  unimpeached  and 
uncontradicted  testimony,  such  as  is  presented  here, 
has  always  been  held  to  constitute  abuse  of  discretion 
on  the  part  of  an  administrative  tribunal  and  to  render 
the  decision  subject  to  being  set  aside  on  habeas 
corpus. 

Appellee  states  that  some  of  the  other  cases  cited  in 
our  opening  brief  involved  deportation  of  persons 
claiming  to  be  native-born  citizens.  That  is  a  distinc- 
tion without  a  difference.  Those  particular  cases 
clearly  establish  the  proposition  that  even  in  judicial 
deportation  proceedings  uncontradicted  and  unim- 
peached testimony  cannot  be  disregarded  by  the  trial 
Court,  that  the  evidence  may  not  be  rejected  because 
the  witnesses  are  Chinese,  that  the  evidence  must  be 
weighed  in  the  light  of  the  party's  ability  to  produce 
evidence  and  that  the  requirement  as  to  proof  is  that 
it  satisfy  '^ reasonable  judicial  standards".  Measured 
by  those  settled  principles,  we  submit  that  the  judg- 
ment in  the  case  at  bar  cannot  be  sustained. 

Appellee  cites  Ex  parte  Lung  Wing  Wun,  161  F. 
211,  as  support  for  his  contention  that  the  testimony 
of  appellants  and  their  older  brother  has  little  weight. 
In  that  case,  however,  it  was  simply  held  that  the 
bare  testimony  of  an  individual  as  to  the  place  of  his 
hirth,  being  hearsay,  ''is  entitled  to  little  credence, 
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unless  corroborated."  In  the  case  at  bar  the  testimony 
of  the  appellants  as  to  the  relationship  is  fully  cor- 
roborated by  the  uncontradicted  testimony  of  four 
other  close  relatives. 

Appellee's  attempt  to  attack  the  grandmother's 
testimony  (brief  p.  64)  is  based  upon  premises  which 
do  not  exist.  In  the  first  place  appellee  is  in  error  in 
stating  that  ''at  no  time  did  she  testify  seeing  the 
first  grandson,  Fong  Din  Deck,  aka  Fong  Hung  Fong, 
in  China".  This  statement,  and  appellee's  mention  of 
alleged  inconsistencies,  reflect  an  incomplete  reading" 
of  the  transcript.  At  the  very  outset,  the  grandmother 
gave  the  f olloT\dng  testimony : 

"Q-  (^y  Mr.  Hertogs).  I  ^vill  show  you  Plain- 
tiff's Exhibit  number  3  for  identification  and  ask 
you  if  you  can  identify  those  individuals  from  left 
to  right,  please? 

A.  The  woman  sitting  in  the  front  is  Lim 
Fong's  wife,  my  daughter-in-law,  Jee  Shee.  Then, 
from  left  to  right,  Fong  Ngar  Jing,  my  grand- 
daughter, the  daughter  of  my  son,  Fong  Lim 
Fong.  Fong  Hung  Wing,  also  known  as  Fong 
Lim,  my  grandson,  the  son  of  Lim  Fong.  Fong 
Wone  Jing,  who  is  Lim  Fong's  daughter,  and 
Fong  Hung  Fong,  who  is  Lim  Fong's  first  son." 
(T.  27-28) ; 

''Q-  (by  Hertogs).  Did  you  make  a  trip  to 
China  in  about  1934,  '35? 

A.     In  1935. 

Q.     You  made  a  trip  to  China? 

A.    Yes. 

Q.  And  where  did  you  make  this  trip?  What 
place  ? 
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A.     To  the  villac^e,  the  Gong  Mee  Village. 

Q.  And  in  what  district  is  the  Gong  Mee  Vil- 
lage located? 

A.     Toyshan  District. 

Q.  And  who  was  residing  in  the  Gong  Mee 
Village  at  that  time? 

A.     When  I  arrived  in  China,  Fong  Lim  Fong, 

his  tvife,  his  first  son,  and  his  first  daughter  were 

residing  in  the  house.    About  tivo  or  three  months 

after  my  arrival  there,  his  second  son  was  horn 

in  the  house. 
******* 

Q.  Was  your  son,  Fong  Lim  Fong,  and  Jee 
Shee  residing  together  in  the  Gong  Mee  Village 
as  husband  and  wife  at  the  time  of  your  trip  in 
1935? 

A.  Yes,  they  were  husband  and  wife  and  they 
resided  there  with  their  children."  (T.  28-29). 

Consequently  the  witness  had  already  identified 
Fong  Hung  Fong  as  the  first  son,  had  testified  that 
he  and  the  first  daughter  were  living  in  the  family 
home  when  the  witness  arrived  in  China  and  had  fur- 
ther testified  that  the  second  son  was  born  there  two 
or  three  months  after  her  arrival.  Moreover,  she 
identified  the  photograph  (Plaintiffs'  Exhibit  5)  as 
having  been  taken  in  the  Gong  Mee  Village  in  1936 
and  identified  the  infant  she  is  carrying  in  the  picture 
as  Fong  Hung  Wing  and  the  other  child  as  Fong 
Hung  Fong  (T.  33-34). 

Appellee  contends  that  the  grandmother  testified 
that  Fong  Hung  Wing  was  living  with  her  son  when 
she  arrived  in  China  (T.  30).    He  bases  this  on  the 
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recorded  answer  to  one  question,  whereas  any  fair 
reading  of  her  testimony  as  a  whole  will  demonstrate 
that  this  was  obviously  an  inadvertent  transposition 
of  the  name  "Fong  Hung  Wing"  for  the  name  ''Fong 
Hung  Fong",  and  that  the  error  may  well  have  been 
either  in  the  interpreting  or  in  the  recording  of  the 
answer.  These  Chinese  names  are  difficult  to  follow 
when  several  rather  similar-sounding  names  are  in- 
volved in  running  testimony,  and  the  Court  itself  at 
about  that  point  found  it  necessary  to  slow  down  the 
interrogation  to  avoid  just  such  confusion  (T.  31). 
Elsewhere  the  grandmother  properly  described,  named 
and  identified  each  of  the  children  several  times  (T. 
28,  31-32,  34,  35)  without  confusion  or  error  of  any 
kind. 

It  also  appears  that  there  was  similar  inadvertent 
transposition  of  the  name  ''Fong  Ngar  Jing"  for 
"Fong  Hung  Wing"  in  relation  to  the  birth  of  the 
second  boy  (T.  30),  since  her  testimony  is  clearly  to 
the  effect  that  Fong  Ngar  Jing  is  her  granddaughter 
(T.  28,  32)  who  was  born  after  witness  returned  to 
the  United  States  (T.  35). 

No  notice  was  taken  of  these  alleged  inconsistencies 
in  the  Court  below,  which  is  a  further  indication  that 
they  were  but  inadvertent  misstatements  or  misunder- 
standings either  on  the  part  of  the  witness,  the  in- 
terpreter or  the  recorder. 

Appellee  also  appears  to  attach  some  adverse  sig- 
nificance to  an  alleged  change  of  testimony  by  appel- 
lants' aunt,  as  follows: 
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''Q.  While  you  were  in  China  was  the  third 
child  born? 

A.     No,  he  was  not  born  yet. 

The  Court.    After  you  returned? 

The  Witness.  No — excuse  me,  he  was  born 
while  I  was  there."  (T.  76). 

We  submit  that  the  attempt  to  attach  an  adverse 
implication  to  this  momentary  inadvertence  of  the  wit- 
ness is  without  substance  or  merit.  Such  inadvertent 
mistakes  are  to  be  expected  from  the  most  fluent  wit- 
ness. 

Appellee  also  contends  that  the  testimony  of  tlie 
grandmother  and  the  aunt  is  of  little  weight  because 
they  had  not  seen  any  of  these  appellants  since  the 
latter  were  small  children.  But  the  grandmother  and 
the  aunt  knew  that  Fong  Lim  Fong  and  his  wife,  Jee 
Shee,  had  such  children,  they  had  seen  the  children 
Fong  Wone  Jing  and  Fong  Hung  Wing,  and  had  been 
notified  of  the  subsequent  birth  of  the  child  Fong  Ngar 
Jing.  Moreover,  they  produced  a  photograph  taken 
by  the  aunt  in  China  showing  the  grandmother  with 
the  child  Fong  Hung  Wing  and  his  older  brother 
Fong  Hung  Fong.  Fong  Hung  Fong  (whose  identity 
is  conceded)  is  here  also,  and  he  has  identified  the  ap- 
pellants as  the  brother  and  sisters  who  lived  with  him 
in  China  until  he  came  to  the  United  States  in  1949. 
The  appellants'  testimony  is  to  the  same  effect.  Cer- 
tainly all  this  testimony  cannot  be  summarily  dis- 
carded. Obviously  it  is  sufficient  to  establish  the 
claimed  relationship,  under  ^'reasonable  judicial  stand- 
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ards"  (Ching  Hong  Yuk  v.  United  States  (C.A.  9) 
23  F.(2d)  174,  175). 

We  submit  that  nothing  in  appellee's  brief  furnishes 
any  .iustification  for  the  rejection  of  the  positive,  un- 
contradicted and  unimpeached  testimony  of  the  seven 
witnesses  on  the  issue  of  appellants'  relationship  to 
Fong  Lim  Fong,  the  citizen  father. 


CONCLUSION. 

It  is,  of  course,  unfortunate  that  some  700  of  these 
cases  are  pending  in  the  Court  below.  We  think  it 
would  be  more  unfortunate  if  such  recourse  had  not 
been  open  to  persons  whose  claims  of  citizenship  were 
rejected  by  consular  officers  abroad  (and  who  were 
thus  prevented  from  coming  to  the  United  States), 
without  even  the  procedural  safeguards  usually  attach- 
ing to  administrative  processes,  such  as  a  hearing  at 
which  the  party  may  have  counsel,  may  introduce  wit- 
nesses and  depositions,  is  advised  of  the  reasons  for 
an  adverse  decision,  and  is  afforded  an  appeal  to  a 
reviewing  body  on  the  basis  of  a  transcript  which  is 
open  to  his  inspection.  Absent  even  these  rudimentary 
safeguards,  is  it  surprising  that  the  rejected  applicants 
invoked  the  remedy  provided  by  8  U.  S.  C.  section  903, 
supra?   They  had  no  other  recourse. 

In  any  event,  we  submit  that  appellee's  challenge 
to  the  jurisdiction  of  the  trial  Court  in  the  case  at 
bar  is  without  merit,  that  the  citizenship  of  these 
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appellants  was  clearly  established  by  the  evidence  and 
that  the  findings  of  fact  are  clearly  erroneous. 

We  respectfully  submit  that  the  judgment  should  be 
reversed. 

Dated,  San  Francisco,  California, 
November  30, 1953. 

Respectfully  submitted, 

Jackson  &  Hertogs, 
Joseph  S.  Hertogs, 
Arthur  J.  Phelan, 

Attorneys  for  Appellants. 
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Upon  Appeal  from  the  United  States  District  Court 
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Southern  Division. 
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To  the  Honorable  William  Benman,  Chief  Judge,  and 
to  the  Honorable  Clifton  Matthews  and  Honorable 
Homer  T.  Bone,  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

Appellants  in  the  above-entitled  cause,  present  this, 
their  petition  for  a  rehearing  of  the  above-entitled 
cause,  and  in  support  thereof,  respectfully  show: 


I. 

That  this  petition  for  rehearing  is  predicated  upon 
favorable  consideration  of  the  Motion  to  Correct  Error 
heretofore  filed  in  this  Court. 


II. 

That  this  Court  in  its  decision  dated  August  18, 
1954,  stated: 

"We  think  the  evidence  sustains  the  findings  of 
the  court.  As  to  one  of  the  appellants  the  proof 
is  that  she  was  born  more  than  one  year  after  her 
alleged  father's  departure  from  China.  As  to 
another,  a  girl,  there  was  testimony  she  is  a  boy. 
As  to  the  third,  there  is  testimony  that  he  was 
living  with  his  family  in  China  in  1935,  whereas 
the  pleadings  and  proof  show  he  was  not  born 
imtil  1936." 


III. 

That  the  corrected  record  reflects  facts  contrary  to 
the  expression  of  this  Court  as  quoted  above,  to-wit: 

(a)  Fong  Lim  Fong,  alleged  father  of  appellant 
Fong  Wone  Jing,  arrived  in  the  United  States 
six  months  and  ten  days  prior  to  her  birth; 

(b)  That  the  name  of  the  child  born  on  January 
30,  1936,  is  Fong  Hung  Wing  (T.  30)  ;  that  this 
child  was  a  boy  as  indicated  by  the  testimony  of 
the  witness  Yee  Song  Mee. 

(c)  That  at  the  time  of  arrival  of  Yee  Song  Mee 
in  China  in  1935  there  was  then  residing  with 


Fong  Lim  Fong  and  his  wife  Jee  Shee  in  the 
Gong  Mee  Vilhige  their  son  Fong  Hung  Fong 
and  their  daughter  Fong  Wone  Jing  (T.  30).  That 
the  son  Fong  Hung  Fong  was  born  in  China  on 
November  3,  1932  (T-  52). 


IV. 

That  the  decision  of  this  Court  was  based  upon 
inadvertent  defects  and  errors  appearing  in  the 
Transcript  of  Record ;  that  the  corrected  record  shows 
uncontroverted  evidence  establishing  the  claimed  rela- 
tionship and  United  States  nationality  of  these  appel- 
lants; and  that  the  appellants  have  sustained  the 
burden  of  proof  in  accordance  with  the  principle 
announced  by  this  Court  in  Ly  Shew  v.  Dulles,  Case 
No.  13,808,  decided  August  18,  1954. 

For  the  reasons  stated  above,  appellants  request 
that  a  rehearing  be  granted  and  that  on  such  rehear- 
ing the  judgment  of  this  Court  and  the  United  States 
District  Court  be  reversed. 

Dated,  San  Francisco,  California, 
Sej)tember  15, 1954. 

Respectfully  submitted, 
Joseph  S.  Hertogs, 

Attorney  for  Appellants 
and  Petitioners. 


Certificate  of  Couxsel 

I  hereby  certify  that  I  am  coimsel  for  appellants 
and  petitioners  in  the  above-entitled  cause  and  that 
in  my  judgTuent  the  foregoing  petition  for  a  rehearing 
is  well  foimded  in  point  of  law  as  well  as  in  fact  and 
that  said  petition  for  a  rehearing  is  not  interposed 
for  delay. 

Dated,  San  Francisco,  California, 

September  15. 1954. 

Joseph  S.  TTertqgs, 

Attorney  for  Appellants 
and  Petitioners. 
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TJpaa  Appeal  from,  the  United  States  District  Court 

for  the  HortiiOB  D^trict  of  California, 

Sofotkeni  Division. 

APPELLANTS'  PETITION  FOR  A  REHE.\R1NG. 


To  the  Honorable  William  Denyrian,  Chief  Judge,  and 

to  the  Honorable  Clifton  Mathews  and  Honorable 

Hfymer  T.  Bone,  Associate  Judges,  of  the  United 

States  Court  of  Appeals  for  the  Ninth  Circuit: 

Appellants  in  the  above-entitled  cause,  present  this, 

their  petition  for  a  rehearing  of  the  above-entitled 

cause,  and  in  support  thereof  respectfully  show: 


I. 

This  Court  in  its  decision  dated  Noveml^er  23,  1954 
concluded  that  the  appellants  had  failed  to  prove 
that  they  had  been  denied  a  right  or  privilege  as 
a  national  of  the  United  States  by  any  Department 
or  agency,  or  executive  official  thereof,  ui)on  the 
ground  that  he  or  she  was  not  a  national  of  the 
United  States.  We  believe  this  conclusion  is  in  error 
for  the  following  reasons: 

1.  The  appellee  in  his  opening  statement  ad- 
mitted that  the  appellants  had  been  denied  by 
the  American  Consulate  General  in  Hong  Kong, 
an  official  executive  of  the  appellee  herein. 

2.  The  appellee  in  his  opening  statement  ad- 
mitted that  the  appellants  came  to  the  United 
States  on  Certificates  of  Identity  which  are  only 
issued  after  the  American  Consulate  is  satisfied 
that  the  holders  thereof  have  been  denied  a  right 
or  privilege  by  a  governmental  department  or 
agency. 

3.  That  the  appellee  in  his  answer  denied  that 
the  appellants  ''are  the  true  and  law^ful  blood 
children  of  Fong  Lim  Fong",  a  recognized  United 
States  citizen. 

4.  That  the  lower  court  refused  a  Conclusion 
of  Law  proposed  by  the  appellee  that  the  appellee 
had  not  denied  a  right  or  privilege  to  appellants 
as  nationals  or  citizens  of  the  United  States. 

5.  That  the  affirmative  averments  of  the  com- 
plaint with  regard  to  this  issue  were  not  denied. 


1. 

In  the  earlier  opinion,  dated  August  18,  1954,  this 
Court  found  that  "At  the  hearing,  counsel  for  ap- 
pellee admitted  in  his  opening  statement  that  the 
claimed  applications  and  denials  thereof  had  occur- 
red." This  conclusion  was  supported  by  the  record. 
Appellee  admitted  in  his  opening  statement  that 
coimsel  for  the  appellants  had  i^ermitted  counsel  for 
appellee  to  review  his  entire  file.  (T.  21.)  This  file 
included  the  letters  of  the  American  Consulate  Gen- 
eral at  Hong  Kong  dated  January  24,  1952  denying 
documentation  as  w^ell  as  the  Certificates  of  Identity 
which  permitted  appellants  to  proceed  to  the  United 
States.  All  of  these  facts  were  known  when  appellee, 
in  his  opening  statement  (T.  20),  stated  ''we  do  not 
know  why  the  Consul  denied  them  in  the  first  place." 
(Emphasis  added.) 

Neither  in  his  opening  statement,  his  evidence,  nor 
his  closing  arguments  did  appellee  in  any  way  indi- 
cate that  he  was  attempting  to  rely  upon  such  a  de- 
fense. The  reasons  are  obvious.  He  conceded  that  the 
appellants  had  filed  applications,  as  alleged  in  the 
complaint,  and  that  the  American  Consulate  General 
had  denied  them.  We  concede  that  he  did  not  at  that 
time  know  the  reasons  for  the  Consular  denial  but 
that  neither  defeats  nor  diminishes  the  fact  that  he 
admitted  a  denial  in  the  opening  statement. 

2. 

Appellants  in  their  opening  statement  alleged  that 
they  had  been  issued  Certificates  of  Identity  by  the 


American  Consul  General,  Hong  Kong,  on  March  5, 
1952  and  that  they  arrived  in  the  United  States  on 
April  6,  1952.  (T.  19.)  Apx:)ellee  in  his  opening  state- 
ment admitted  that  appellants  had  come  forward  on 
Certificates  of  Identity  and  that  pursuant  to  8  C.F.R. 
112.2  (Immigration  regulations  promulgated  under 
Section  503  of  the  Nationality  Act  of  1940)  that  they 
are  to  be  regarded  as  aliens  imtil  otherwise  finally 
held  by  the  Court.  (T.  21.) 

Issuance  of  Certificates  of  Identity  under  the  ex- 
pressed provisions  of  Section  503  of  the  Nationality 
Act  of  1940  are  governed  by  Department  of  State 
regulations.  No  Certificate  of  Identity  is  issued  by 
an  executive  official  of  the  Department  of  State  until 
he  has  determined  that  the  applicant  therefor  has 
been  denied  a  right  or  privilege  upon  the  ground  that 
he  is  not  a  national  of  the  United  States. 

All  of  the  Department  of  State  regulations  pertain- 
ing to  the  issuance  of  Certificates  of  Identity  for 
admission  to  the  United  States  to  prosecute  an  action 
under  Section  503  are  set  forth  in  22  C.F.R.  Sec. 
50.18  to  Sec.  50.29. 

Sec.  50.19  relating  to  the  application  for  a  Certifi- 
cate of  Identity  states,  inter  alia,  that  the  application 
shall  show: 

(3)  That  he  claims  to  be  a  national  of  the 
United  States,  and  the  basis  of  such  claim  and 
evidence  submitted  in  support  thereof; 

(4)  That  such  claim  is  made  in  good  faith 
and  upon  a  substantial  basis; 


(5)  That  he  chiims  a  right  or  privilege  as  a 
national  of  the  United  States,  and  specifically  the 
nature  of  such  claim; 

(6)  That  such  right  or  privilege  has  been 
denied  him  by  a  specific  department  or  agency 
or  executive  official  of  the  United  States  on  the 
ground  that  the  applicant  is  not  a  national  of 
the  United  States,  and  the  date  and  place  of  such 
denial ; 

(7)  That  an  action  for  a  judgment  declaring 
applicant  to  be  a  national  of  the  United  States 
has  been  instituted  by  him  *  *  *  ^ 

Sec.  50.20  provides: 
^^Independent  Investigation 

When  an  application  for  a  certificate  of  iden- 
tity is  executed  before  a  diplomatic  or  consular 
officer,  an  independent  investigation  of  the  facts 
in  the  case  should  be  made,  as  far  as  practicable, 
by  such  officer,  even  though  the  application  and 
proofs  submitted  therewith  may  on  their  face 
appear  to  justify  issuance  of  a  certificate  of 
identity. ' ' 

Section  50.21  v^hich  relates  to  ''Good  faith  and  sub- 
stantial basis  of  claim  of  United  States  nationality" 
further  limits  the  issuance  of  such  documentation. 
Subparagraph  (c)  thereof  reads  as  follows: 

^'Meaning  of  Substantial  basis.  A  substantial 
basis  of  a  claim  of  United  States  nationality 
means  one  which  satisfies  the  diplomatic  or  con- 
sular officer  of  the  United  States  that  the  claim 
of  the  applicant  that  he  is  a  national  of  the 
United  States  is,  notwithstanding  any  previous 


ruling  of  a  department,  agency  or  executive  of- 
ficial of  the  United  States,  sufficiently  meritorious 
to  justify  resort  to  the  court  for  a  determination 
of  the  question." 

All  parties  to  this  action  admit  that  appellants  were 
issued  Certificates  of  Identity  by  the  American  Con- 
sulate General  at  Hong  Kong.  In  their  complaint 
appellants  aUege  that  their  applications  for  issuance 
of  United  States  passports  were  denied  by  this  same 
executive  official,  a  subordinate  of  the  appellee  herein, 
prior  to  issuance  of  such  documentation  and  affirma- 
tively determined  that  appellants  had  been  denied  a 
right  or  privilege  upon  the  ground  that  they  were  not 
nationals  of  the  United  States. 

By  issuance  of  the  Certificate  of  Identity,  the 
American  Consulate  General  at  Hong  Kong  admitted 
and  confirmed  the  fact  that  these  ax)pellants  had  been 
denied  a  right  or  privilege  upon  the  ground  that  they 
were  not  nationals  of  the  United  States.  These  ad- 
missions by  the  American  Consulate  General  at  Hong 
Kong,  a  subordinate  of  appellee  and  also  the  executive 
official  responsible  for  the  original  rejection,  are  bind- 
ing upon  the  appellee  herein.  The  appellee  in  his 
opening  statement,  and  throughout  his  argument  to 
this  Court,  has  admitted  that  the  American  Consulate 
General  did  issue  such  Certificates  of  Identity. 

In  other  words,  appellee  in  his  opening  statement 
knew  and  admitted  that  appellants'  applications  for 
United  States  passports  had  been  denied.  (See  22 
C.F.R.  50.22.) 


We  do  not  deny  that  appellants  had  the  burden  of 
proof  of  all  material  allegations  in  the  Court  below. 
However,  it  makes  no  difference  whether  such  facts 
are  developed  by  evidence  or  admitted  by  counsel.  In 
this  case  the  facts  pertaining  to  the  denial  were  ad- 
mitted by  counsel  and  then  no  further  proof  was 
required. 

3. 

The  complaint  alleged  in  substance  that  appellants 
were  the  lawful  blood  children  of  Fong  Lim  Fong,  a 
recognized  United  States  citizen  who  had  resided  in 
the  United  States  prior  to  their  birth;  and  therefore 
appellants  acquired  United  States  citizenship  (na- 
tionality included)  at  the  time  of  their  respective 
births  pursuant  to  the  statutes  then  in  effect. 

We  have  in  the  answer  the  incongruous  situation 
where  the  appellee  specifically  denies  (not  on  knowl- 
edge, information  or  belief  (T.  8))  that  appellants 
are  the  blood  children  of  an  American  citizen,  while 
at  the  same  time  appellee  on  the  ground  that  ''de- 
fendant has  no  knowledge,  information  or  belief" 
denies  (T.  9)  the  pleadings  pertaining  to  processing 
of  the  applications  by  his  own  department.  The  whole 
answer  should  be  treated  as  an  entirety.  By  his  an- 
swer appellee  denied  that  appellants  were  nationals 
of  the  United  States.  (T.  10.) 

This  Court  in  Law  Bon  Shew  v.  Dulles,  Case  No. 
13762,  decided  November  24,  1954,  stated  that  such 
an  answer,  in  effect,  denied  that  appellants  were  na- 
tionals of  the  United  States.  This  Court  further  stated 


8 

''On  the  issue  thus  raised,  appellant  had  the  burden 
of  proof,  which  is  to  say,  the  burden  of  proving  that 
he  was  the  son  of  Law  See  Chew." 

4. 

In  accordance  with  the  Order  for  Judgment  (T. 
11),  counsel  for  appellee  lodged  in  the  District  Court 
Findings  of  Fact  and  Conclusions  of  Law.  The  Dis- 
trict Court  refused  to  make  a  Conclusion  of  Law 
that  defendant  had  not  denied  a  right  or  privilege 
to  appellants  as  nationals  or  citizens  of  the  United 
States. 

The  District  Court,  at  least  tacitly,  proceeded  on 
the  theory  that  the  appellee  admitted  that  appellants 
had  been  denied  a  right  or  privilege  as  nationals  of 
the  United  States  on  the  ground  that  they  were  not 
nationals  thereof.  Candor  upon  the  part  of  counsel 
who  participated  in  the  trial  would  reveal  such  to 
be  the  true  state  of  facts.  At  no  time  in  the  lower 
Court  did  counsel  urge  that  these  appellants  had  not 
been  denied  such  a  right  or  privilege. 

In  Fontes  v.  Porter,  156  F2d  956,  957,  this  Court 
held  that  "neither  proof  nor  finding  is  requisite  in 
respect  of  uncontested  issues."  Even  more  recently 
this  Court  has  stated  that  unless  clearly  erroneous  a 
finding  of  the  District  Court  will  be  accepted  as  true. 
See  Latv  Don  Sheiv  v.  Dulles,  supra,  and  citations  in 
footnote  7. 

Even  though  the  District  Court  did  not  make  a 
specific  finding  with  regard  to  this  issue,  that  Court 


in  rejecting  appellee's  lodged  Findings  of  Fact  and 
Conclusions  of  Law,  reached  a  determination  contrary 
to  the  present  decision.  The  District  Court  rejected 
appellants'  claim  solely  upon  the  ground  that  the  evi- 
dence of  relationship  presented  by  appellants  did  not 
conform  to  the  standard  of  proof  fixed  by  Lij  Shew  v. 
Acheson,  110  F.  Supp.  50. 

This  Court  in  reaching  the  present  decision  relies 
upon  considerations  which  were  not  urged  in  the  Dis- 
trict Court  and  were  not  advanced  as  grounds  for 
appeal  in  appellee's  original  reply  brief.  Compare 
Brooks  v.  Woods,  9  Cir.  181  F2d  716.  This  is  the  first 
time  that  this  particular  question  has  been  injected 
into  a  case  of  this  nature.  It  is  seriously  urged  that 
the  failure  of  appellee  to  assert  such  a  defense  should 
be  regarded  unfavorably.  We  assert  that  appellee 
cannot  honestly  come  before  this  Court  and  state  that 
appellants  were  not  denied  passports  by  the  American 
Consulate  General  at  Hong  Kong  on  or  about  Jan- 
uary 2^,  1952. 

5. 

The  appellants,  in  their  complaint,  allege  that  they 
filed  applications  for  United  States  passports  on  Jan- 
uary 24,  1951  and  May  10,  1951;  that  they  were 
advised  by  the  American  Consulate  General  at  Hong 
Kong  on  or  about  January  24,  1952  that  their  appli- 
cations had  been  denied;  and  that  they  were  denied 
rights  or  privileges  as  nationals  of  the  United  States 
by  an  official  executive  of  the  appellee  on  that  date. 
(T.   5-7.)    In   addition,   appellants   quoted   from   the 
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official  correspondence  received  from  the  American 
Consulate  General  at  Hong  Kong  dated  January  24, 
1952.  These  allegations  were  denied^  by  appellee  on 
the  ground  ''defendant  has  no  knowledge,  informa- 
tion or  belief". 

Rule  8(b)  of  the  Federal  Rules  of  Civil  Procedure 
provides  that  a  defendant  may  "if  he  is  without 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  an  averment"  deny  the  allegations 
upon  that  ground.  However,  any  such  denial  must 
be  made  in  good  faith. 

If  appellee  had  sufficient  knowledge  to  file  a  re- 
sponsive pleading  denying  the  claim  of  relationship 
(T.  8),  the  claim  of  nationality  (T.  10),  and  affirma- 
tively allege  in  his  answer  that  appellants  "are,  in 
fact,  aliens  and  citizens  of  China"  (T.  10),  his  answer 
denying  information  or  knowledge  with  regard  to  his 
own  actions  must  be  treated  as  sham  or  frivolous. 

Over  a  long  period  of  time  Courts  have  emphati- 
cally disapproved  of  the  practice  of  making  use  of 
pro  forma  denials  when  the  party  can  inform  himself 
of  the  true  facts  without  the  slightest  effort.  Neither 
has  a  party  the  right  to  categorically  deny  an  alle- 
gation when  he  knows  or  has  reason  to  believe  the 


1  There  is  considerable  doubt  concerning  the  sufficiency  of  such 
a  pleading  as  a  denial  since  it  is  not  couched  in  the  form  pre- 
scribed by  Rule  8(b)  of  the  Federal  Rules  of  Civil  Procedure.  It 
is  not  specific  nor  is  it  directed  to  any  particular  allegation  of 
the  complaint.  If  such  denial  is  not  a  responsive  pleading  and, 
therefore,  has  no  effect,  the  affirmative  allegations  stand  uncon- 
troverted. 
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same  to  be  true.  Appellants  in  their  pleadings  quoted 
from  official  correspondence  received  from  an  execu- 
tive of  appellee.  Appellee  made  no  effort  to  determine 
whether  the  appellants  had  ever  filed  formal  applica- 
tions for  passports  as  alleged,  even  though  such  rec- 
ords are  maintained  in  his  office. 

Appellee  could  have  informed  himself  with  the 
slightest  of  effort.  The  allegations  of  the  complaint 
were  plainly  and  necessarily  within  the  appellee's 
knowledge.  His  averment  of  ignorance  must  be  pal- 
pably untrue.  Without  being  reptitious,  we  once  again 
refer  to  his  specific  denial  of  other  allegations  of  the 
complaint  which  could  only  be  made  if  he  had 
knowledge  concerning  this  matter.  At  the  time  ap- 
pellee's answer  was  filed,  the  Department  of  State 
official  records  were  available. 

Paragraphs  VI  and  VII  of  appellee's  answer  de- 
nying the  specific  allegations  of  similar  numbered 
paragraphs  of  ai^pellants'  complaint  should  be  re- 
garded as  a  nullity.  The  facts  presumably  as  a  matter 
of  law  were  within  the  knowledge  of  appellee.  The 
facts  of  the  complaint  alleging  a  denial  stand  un- 
disputed. 

Oregon  Mesabi  Corp.  v.  C.  D.  Johnson  Lumber 

-Corp.  (C.A.  9)  166  F2d  997,  1001;  cert.  den. 

334  U.S.  837,  68  S.  Ct.  1494,  92  L.  Ed.  1762; 

Lloyd  Sabaudo  Societa  Anonime  Per  Azioni  v. 

Elting  (D.C.,  S.D.,  N.Y.)  46  F2d  315; 
Nieman  v.  Bethlehem  Nat.  Bank  (D.C.,  E.D., 
Pa.)  32  F.  S.  436; 
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Christmas  v.  City  of  Ashury  Park  (D.C.,  N.J.) 

10  F.  S.  22,  25; 
Reed  v.  Turner  (D.C.,  E.D.,  Pa.)  2  F.R.D.  12. 

See  also: 

71  C.J.S.  259; 

Peacock  v.  United  States  (C.A.9)  125  F.  583, 
586-587. 

Under  the  circumstances  of  this  case  the  denial  on 
no  knowledge  or  information  respecting  the  matters 
heretofore  discussed  does  not  fall  within  the  scope  of 
Rule  8(b)  authorization.  Such  denial  was  improper 
and  fails  to  meet  the  requirement  of  good  faith.  It 
clearly  appears  from  other  parts  of  the  answer  that 
appellee  had  knowledge  and  information  sufficient  to 
admit  or  deny  the  facts  alleged. 

The  decision  of  this  Court  rests  upon  an  issue 
raised  by  a  patently  false  denial  that  defendant  had 
no  knowledge,  information  or  belief  concerning  a 
matter  handled  solely  by  his  administrative  agency. 


II. 

Appellant's  Petition  for  a  Rehearing  in  Chow  Sing 
V.  Herbert  Brownell,  Jr.,  No.  13746,  filed  this  date, 
is  incorporated  herein  and  made  a  part  of  this  brief. 


CONCLUSIONS. 

The  liberty,  freedom,  and  future  lives  of  these  ap- 
pellants are  seriously  impaired  by  the  decision  of  this 
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Court.  Upon  a  technical  nicety,  which  was  never 
urged  by  the  defendant  in  the  lower  Court,  their  right 
to  a  judicial  determination  of  United  States  nation- 
ality as  provided  by  Congressional  enactment  is  to  be 
denied.  The  ends  of  justice  would  be  better  served  by 
affording  appellants  an  opportimity  to  present  their 
claim. 

For  the  reasons  stated  above,  appellants  request 
that  a  rehearing  be  granted  and  that  on  such  re- 
hearing the  judgment  of  this  Court  be  reversed. 

Dated,  San  Francisco,  California, 
December  22, 1954. 

Respectfully  submitted, 

Joseph  S.  Hertogs, 

Attorney  for  Appellants 
and  Petitioners. 
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Certificate  of  Counsel 

I  hereby  certify  that  I  am  counsel  for  appellants 
and  petitioners  in  the  above-entitled  cause  and  that 
in  my  judgment  the  foregoing  petition  for  a  rehearing 
is  well  founded  in  point  of  law  as  well  as  in  fact  and 
that  said  petition  for  a  rehearing  is  not  interposed 
for  delay. 

Dated,  San  Francisco,  California, 
December  22, 1954. 

Joseph  S.  Hertogs, 

Attorney  for  Appellants 
and  Petitioners. 
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In  the  United  States  District  Court  in  and  for  the 
Northern  District  of  California,  Southern  Divi- 
sion 

No.  30820 

CHOW  YIT  QITONG,  as  Guardian  Ad  Litem  for 
CHOW  SING, 

Plaintiff, 

vs. 

J.  HOAYARD  McGRATH,  Attorney  General  of  the 
United  States  of  America, 

Defendant. 

PETITION  FOR  DECLARATORY  JUDGMENT 
UNDER  SECTION  503  OF  THE  NATION- 
ALITY ACT  OF  1940 

Comes  Now  the  plaintiff,  Chow  Sing,  by  his  guar- 
dian ad  litem.  Chow  Yit  Quong,  complains  of  the 
defendant  and  for  cause  alleges: 

I. 

For  the  purpose  of  this  action,  Chow  Yit  Quong 
was  appointed  by  the  above-entitled  Court  and  now 
is  the  guardian  ad  litem  of  plaintiff,  Chow  Sing, 
minor. 

II. 

That  the  said  plaintiff  is  the  true  and  lawful 
blood  son  of  Chow  Yit  Quong,  a  citizen  of  the 
United  States;  that  as  evidence  of  his  United 
States  citizenship,  Chow  Yit  Quong  holds  Certifi- 
cate of  Identity  No.  47426  issued  September  12, 
1923,  by  the  Immigration  Service  at  San  Fran- 
cisco, California; 


4  Chow  Sing,  etc.,  vs. 

III. 

That  the  said  plaintiff  arrived  at  the  Port  of 
San  Francisco,  State  of  California,  ex  SS  "Presi- 
dent Wilson"  on  August  23,  1950,  seeking  admis- 
sion as  a  citizen  of  the  United  States,  such  citizen- 
ship having  been  acquired  under  the  provisions  of 
Section  1993,  Revised  Statues  of  the  United  States, 
as  amended  by  the  Act  of  May  24,  1931  and  Section 
201(g)  of  the  Nationality  Act  of  1940  (8  U.S.C.A. 
601(g)); 

IV. 

That  the  defendant  is  the  duly  appointed  and 
acting  Attorney  General  of  the  United  States;  that 
the  plaintiff  applied  to  the  Immigration  and  Natu- 
ralization Service  at  San  Francisco,  State  of  Cali- 
fornia, an  official  executive  of  the  defendant  herein, 
for  recognition  and  admission  to  the  United  States 
as  a  citizen  thereof;  that  the  said  Immigration  and 
Naturalization  Service  at  San  Francisco,  State  of 
California,  did  on  or  about  the  19th  day  of  Octo- 
ber, 1950,  deny  this  plaintiff's  application  for  ad- 
mission and  recognition  as  a  United  States  citizen; 
that  the  Commissioner,  Immigration  and  Naturali- 
zation Service,  and  the  Board  of  Immigration  Ap- 
peals, both  of  Washington,  D.  C,  have  affirmed  said 
excluding  decision;  and  that  such  plaintiff  has 
exhausted  his  administratvie  remedies; 

V. 

That  the  said  plaintiff  is  now  and  has  been  since 
the  time  of  his  arrival  at  the  port  of  San  Francisco, 
State  of  California  on  August  23,  1950,  physically 
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present  within  the  jurisdiction  of  this  Court;  and 
that  said  plaintiff  chiims  i)ermanent  residence  within 
tlie  jurisdiction  of  this  Court. 

VI. 

That  this  complaint  is  filed  and  these  proceedings 
instituted  against  the  defendant  under  Section  503 
of  the  Nationality  Act  of  1940  (54  Stat.  1171,  1172; 
8  use  903)  for  a  judgment  declaring  plaintiff  to 
be  a  national  of  the  United  States; 

VII. 

That  the  said  plaintiff  has  never  committed  any 
act  nor  executed  any  instrument  of  expatriation  nor 
renounced  his  United  States  citizenship  and  is  en- 
titled to  be  declared  a  citizen  of  the  United  States; 

Wherefore,  plaintiff  prays  for  judgment  declar- 
ing him  to  be  a  national  of  the  United  States  and 
for  such  other  and  further  relief  as  may  be  just 
and  proper. 

JACKSON  &  HERTOGS, 

/s/  JOSEPH  S.  HERTOGS, 
Attorney  for  Plaintiff. 

[Endorsed] :     Filed  August  17,  1951. 
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ANSWER 

Comes  Now  J.  Howard  McGrath,  Attorney  Gen- 
eral of  the  United  States  of  America,  defendant 
in  the   above-entitled   action,   by   and  through  his 
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attorneys,  Chauucey  Tramutolo,  United  States  At- 
torney, and  Edgar  R.  Bonsall,  Assistant  United 
States  Attorney,  and  in  answer  to  plaintiff's  com- 
plaint, admits,  denies  and  alleges  as  follows: 

I. 

Answering  Paragraph  I  of  the  Complaint,  de- 
fendant admits  the  allegations  contained  in  Pai'a- 
graph  I  of  the  Complaint. 

II. 
Answering  Paragraph  II  of  the  Complaint,  de- 
fendant affirmatively  asserts  that  plaintiff  is  not 
the  true  and  lawful  blood  son  of  Chow  Yit  Quong. 
Defendant  has  no  knowledge,  information  or  belief 
as  to  the  other  allegations  contained  in  Paragraph 
II  of  the  Complaint  and  therefore  denies  the  same. 

III. 

Answering  Paragraph  III  of  the  Complaint,  de- 
fendant admits  that  plaintiff  arrived  at  the  Port 
of  San  Francisco,  State  of  California,  ex  SS 
^'President  Wilson'"  on  August  23,  1950,  and  ap- 
])]ied  for  admission  as  a  citizen  of  the  United  States. 
Defendant  affirmatively  asserts  that  plaintiff  did 
not  acquire  United  States  nationality  or  citizen- 
ship mider  the  provisions  of  Section  1993,  Re^'ised 
Statutes  of  the  United  States,  as  amended. 

IV. 

Answering  Paragraph  IV  of  the  Complaint,  de- 
fendant admits  the  allegations  contained  in  Para- 
graph IV  of  the  Complaint. 


Herbert  BrowneU,  Jr.,  etc.  7 

V. 

Answering  Paragraph  V  of  the  Complaint,  de- 
fendant admits  the  allegations  contained  in  Para- 
graph V  of  the  Complaint. 

VI. 

Answering  Paragraph  VI  of  the  Complaint  de- 
fendant admits  the  allegations  contained  in  Para- 
graph VI  of  the  Complaint. 

VII. 

Answering  Paragraph  VII  of  the  Complaint,  de- 
fendant affirmatively  asserts  that  plaintiff  is  not 
entitled  to  be  declared  as  a  citizen  of  the  United 
States.  Defendant  has  no  knowledge,  information 
or  belief  as  to  the  other  allegations  contained  in 
Paragraph  VII  and  therefore  denies  the  same. 

Wherefore,  defendant  prays  that  each  and  every 
relief  sought  by  the  plaintiff  be  denied;  that  this 
Court  declare  a  judgment  in  favor  of  the  defendant 
that  plaintiff  has  never  been  a  citizen  of  the  United 
States  and  that  defendant  receive  his  proper  costs 
against  the  plaintiff  in  this  action. 

/s/  CHAUNCEY  TRAMUTOLO, 
United  States  Attorney, 

I  /s/  EDGAR  R.  BONSALL, 

I  Assistant   United    States    At- 

P  torney, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  October  23,  1951. 
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[Title  of  District  Court  and  Cause] 

INTERROGATORIES  TO  ADVERSE  PARTY 

To :  Chow  Sing,  Plaintiff,  and  his  attorneys,  Jack- 
son and  Hertogs,  550  Washington  Street,  San 
Francisco,  California. 

James  P.  McGranery,  Attorney  General  of  the 
United  States,  defendant  above  named,  hereby  re- 
quests that  Chow  Sing  answer  under  oath  in  accord- 
ance with  Rule  33  of  the  Federal  Rules  of  Civil 
Procedure  the  following  interrogatories. 

1.  Did  you  arrive  at  the  Port  of  San  Francisco, 
California  on  August  23,  1950? 

2.  Were  you  excluded  from  admission  to  the 
United  States  by  a  Board  of  Special  Inquiry  and 
was  your  appeal  to  the  Commissioner  of  Immigra- 
tion and  to  the  Board  of  Immigration  Appeals  dis- 
missed ? 

3.  Did  you  appear  and  testify  under  oath  before 
Immigration  Officer  A.  W.  Pauzon  under  dates  of 
September  19,  1950,  and  September  20,  1950,  at  the 
Immigration  Offtce  in  San  Francisco,  California? 

4.  Did  Officer  Pauzon,  referred  to  in  Interroga- 
tory No.  3,  propound  the  following  questions  and 
did  you  respond  with  the  following  answers? 

Board  of  Special  Inquiry 

Exhibit  13 
Page  1 — 

Q.     Do  you  swear  to  tell  the  truth,   the  whole 

truth  and  nothing  but  the  truth,  So  Help  You  God? 

A.    Yes. 
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Q.  You  are  informed  that  if  you  wilfully  and 
knowingly  give  false  testimony  at  this  proceeding 
you  may  be  prosecuted  for  perjury,  the  penalty  for 
which  is  imprisonment  of  not  more  tlian  five  years 
and  a  fine  of  not  more  than  $2000,  or  both.  Do  you 
understand  ?  A.     Yes. 

Page  2— 

Q.  When  was  your  father  married  the  second 
time? 

A.  He  was  married  on  January  12,  1947  in  Can- 
ton City. 

Q.  Where  were  you  at  the  time  your  father  got 
married?  A.     In  Canton  City. 

Q.    Were  you  present  at  the  marriage  feast? 

A.     Yes. 

Q.  When  was  the  first  time  you  saw  your  step- 
mother? A.     At  the  day  of  their  marriage. 

Q.     Where  did  their  marriage  take  place? 

A.  At  the  Baptist  Church  in  Tung  Shan  District 
of  Canton  City. 

Q.  At  what  address  or  what  place  did  the  marri- 
age feast  take  place  ? 

A.  At  the  Dai  Som  Yuen  Restaurant,  the  Bund, 
Canton  City. 

Q.     How  many  tables  were  set  for  this  feast? 

A.    About  ten  tables. 

Q.  What  members  of  your  family  were  present 
at  this  feast? 

A.  I  was  the  only  one  besides  my  father  who 
were  members  of  my  family  that  were  present  there. 
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Page  5 — 

Q.     Were  you  present  at  the  wedding? 

A.  I  was  in  Canton  City,  but  I  didn't  go  to  the 
wedding. 

Q.     Did  you  go  to  the  wedding  feast? 

A.     I  did  go  to  the  wedding  feast. 

Q.  Describe  the  wedding  feast,  where  it  was  held, 
and  who  was  present  at  the  feast? 

A.  The  wedding  feast  was  held  at  the  Dai  Som 
Yuen  Restaurant.  There  were  about  ten  tables  of 
guests  present.  Some  were  my  father's  friends  and 
some  were  the  friends  of  my  stepmother  and  rela- 
tives of  my  stepmother.  My  stepmother's  parents, 
her  elder  sister,  her  brother-in-law  and  her  nieces 
and  nephews  also  were  present  at  the  feast. 

5.  Concerning  your  residence,  did  Officer  Pauzon, 
referred  to  in  Interrogatory  No.  3,  propound  the 
following  questions  and  did  you  respond  with  the 
following  answers? 

Board  of  Special  Inquiry — Exhibit  13 
Page  3— 

Q.  At  what  other  places  have  you  ever  lived  and 
for  what  periods? 

A.  I  was  born  in  Canton  City  and  lived  there 
until  I  was  5  or  6  years  old,  or  the  time  of  the 
Japanese  invasion  of  Canton  City.  Then  I  moved  to 
Macao  and  lived  there  until  the  fall  of  Hong  Kong 
to  the  Japanese,  or  when  I  was  about  7  or  8  years 
old.  I  then  went  to  Kweiyang  City  and  lived  there 
until  December,  1946.  I  then  returned  to  Canton 
City  and  lived  there  until  July  this  year  when  I 
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went  to  Hong  Kong  to  arrange  for  my  coming  to 
the  United  States. 

Page  6 — 

Q.  Did  your  father  and  stepmother  make  a  trip 
back  to  the  Quan  Tong  Po  Village  after  their  mar- 
riage ?  A.     No. 

Q.  Did  you  return  to  the  Quan  Tong  Po  Vil- 
lage? A.     I  never  have  been  back. 

Q.  When  was  the  last  time  you  were  in  Quan 
Tong  Po  Village? 

A.     I  don't  even  remember  that  village. 

6.  Did  you  state  to  Officer  Pauzon,  referred  to 
in  Interrogatory  No.  3,  at  the  close  of  the  hearing 
that  you  had  understood  the  interpreter  and  all  the 
questions  asked  you? 

7.  Did  you  testify  under  oath  before  a  Board  of 
Special  Inquiry  convened  at  the  Immigration  Office 
in  San  Francisco  on  the  following  dates:  October 
9,  1950,  October  11,  1950  and  October  19,  1950. 

8.  Did  the  chairman  of  the  Board  of  Special 
Inquiry,  referred  to  in  Interrogatory  No.  7  pro- 
pound the  following  questions  regarding  the  Quan 
Tong  Po  Village  and  did  you  respond  with  the 
following  answ^ers? 

Board  of  Special  Inquiry  Transcript 
Page  22— 

Q.  In  what  house  did  you,  your  father,  and  step- 
mother stay  at  Quan  Tong  Po  Village  in  1947  ? 

A.  It  was  about  in  the  center  of  the  village.  I 
was  only  there  for  a  few  days.  It  was  raining  and 
I  couldn't  go  out. 
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Q.  Describe  the  Quan  Tong  Po  Village  as  it  was 
when  you  claim  to  have  seen  it  in  1947. 

A.  It  was  raining  and  I  couldn't  go  out.  I  don't 
know  how  many  houses  there  were  or  how  many 
rows  of  houses. 

Q.  How  many  days  did  you  stay  in  Quan  Tong 
Po  Village  in  1947  ?  A.     About  ten  days. 

Q.  If  you  were  actually  in  Quan  Tong  Po  Vil- 
lage for  about  ten  days,  you  should  be  able  to  give 
us  a  fairly  good  idea  of  how  that  village  w^as  laid 
out.  Will  you  state  how  many  house  in  all  you  saw 
in  that  village  in  1947? 

A.     Thirty  odd  houses. 

Q.  And  you  say  that  the  house  in  which  you, 
your  father,  and  your  stepmother  lived  in  1947  was 
about  in  the  center  of  those  30  odd  houses  in  Quan 
Tong  Po  Village? 

A.  It  is  not  exactly  in  the  center  but  it  is  near 
the  center. 

Q.  Is  that  house  near  the  front  or  the  rear  of 
the  village? 

A.  I  don't  know  which  side  w^as  considered  the 
front  and  which  side  was  considered  the  rear  of  the 
village. 

Page  23— 

Q.  Were  there  houses  in  front  of,  and  to  the 
rear  of  the  house  in  w^hich  you,  your  father,  and 
stepmother  lived  in  Quan  Tong  Po  Village  when 
you  were  there  in  1947?  A.     Yes. 

Q.  Were  there  houses  on  each  side  of  the  house 
in  w^hich  you  persons  then  stayed?  A.     Yes. 

9.     Did  the  chairman  of  the  Board  of  Special 
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Inquiry,  referred  to  in  Interrogatory  No.  7,  pro- 
pound the  following  questions  regarding  the  sleep- 
ing arrangement  and  the  serving  of  meals  in  your 
home  in  Quan  Tong  Po  Village  and  did  you  respond 
with  the  following  answers? 

Board  of  Special  Inquiry  Transcript 
Page  23— 

Q.  What  were  the  sleeping  arrangements  in  that 
house  during  the  days  you,  your  father  and  step- 
mother lived  there  in  19471 

A.  My  father  and  my  stepmother  slei)t  in  the 
bedroom  of  that  house  and  I  slept  in  the  parlor. 

Q.  Did  you  sleep  in  the  same  house  with  your 
father  and  your  stepmother  each  and  every  night 
while  you  folks  stayed  at  Quan  Tong  Po  Village  in 
1947?  A.     Yes. 

Q.  Where  did  you  folks  have  your  meals  during 
that  period? 

A.     In  the  parlor  of  that  house. 

Q.  Did  you,  your  father  and  stepmother,  while 
living  at  Quan  Tong  Po  Village  in  1947,  eat  all  of 
your  meals  in  the  same  house  Avhere  the  three  of  you 
slept  each  night?  A.     Yes. 

10.  In  reference  to  your  relatives,  did  the  Chair- 
man of  the  Board  of  Special  Inquiry,  referred  to  in 
Interrogatory  No.  7,  propound  the  following  ques- 
tions and  did  you  make  the  following  answers  ? 

Board  of  Special  Inquiry  Transcript 
Page  23— 

Q.     Has  your  father  any  brothers  or  sisters? 
A.     My  father  has  one  brother;  his  name  is  Chow 
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Sang  Quong  who  is  now  in  the  United  States.   He 
has  no  sisters. 

Page  24— 

Q.     Have  you  ever  seen  Chow  Sang  Quong? 

A.    No. 

Q.     Is  he  married?  A.     Yes. 

Q.     What  family  has  he  t 

A.  I  know  that  he  has  a  wife  and  some  children 
but  I  don't  know  how  many  children. 

Q.  Have  you  ever  seen  any  of  Chow  Sang 
Quong 's  children?  A.     No. 

Q.     Do  you  know  the  names  of  any  of  them? 

A.     No. 

11.  In  reference  to  the  death  of  vour  alleged 
mother  and  sister,  did  the  Chairman  of  the  Board 
of  Special  Inquiry,  referred  to  in  Interrogatory  No. 
7,  propound  the  following  questions  and  did  you 
respond  with  the  following  answers  ? 

Board  of  Special  Inquiry  Transcript 
Page  15 — 

Q.     Describe  your  blood  mother. 

A.  Her  name  was  Wong  Suey  Hung;  she  died 
in  Macao  in  CR  32  (1943). 

Q.  Were  you  living  in  Macao  at  the  time  of  your 
mother's  death?  A.     Yes. 

Q.     At  what  place  in  Macao  did  your  mother  die? 

A.     At  123  Fai  Jee  Gay  Street,  2nd  floor,  Macao. 

Q.  What  was  the  exact  date  of  your  mother's 
death? 

A.  She  died  in  the  2nd  month  of  CR  32  (1943) 
but  I  don't  know  whether  it  was  the  2nd  month 
according  to  Chinese  or  western  reckoning. 


Herbert  Brownell,  Jr.,  etc.  15 

Q.     When  did  you  move  to  Macao? 
A.     I  don't  know  exactly  when  it  was  but  it  was 
about  the  time  the  Japanese  occupied  Canton  City. 

Page  16 — 

Q.     What  year  was  that? 

A.     I  don't  remember. 

Q.     When  did  you  move  away  from  Macao  ? 

A.  Sometime  after  my  mother  died  I  moved  to 
Kweiyang. 

Q.     In  what  year  did  you  move  to  Kweiyang? 

A.     About  CR  32  (1943). 

Q.     Where  is  your  mother  buried  ? 

A.  She  is  now  buried  somewhere  near  the  Quan 
Tong  Po  Village.  My  father  moved  her  body  from 
Macao  to  the  place  near  Quan  Tong  Po  Village  dur- 
ing his  last  trip  to  China. 

Q.  Did  your  father  tell  you  that  he  had  done  so  ? 
•    A.     Yes. 

Page  17 — 

Q.  You  then  stated  that  your  sister,  Chow  Soo 
(So),  had  died  in  Macao  in  CR  32  (1943).  What 
was  the  exact  date  of  her  death? 

A.     I  don't  remember. 

Q.     Did  she  die  before  or  after  your  mother  died? 

A.     She  died  after  my  mother. 

Q.  About  how  long  after  your  mother  died  was 
it  did  your  sister  die?  A.     I  don't  remember. 

Q.     Was  it  a  matter  of  days,  weeks  or  months  ? 

A.  It  was  at  least  about  a  month  after  my 
mother  died. 
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Q.     Where  is  your  sister  buried? 

A.     In  Macao. 

Q.  Was  her  body  ever  removed  to  a  place  near 
Quan  Tong  Po  Village? 

A.  I  don't  know.  All  I  know  is  that  my  mother's 
body  was  removed  from  Macao  to  a  place  near  Quan 
Tong  Po  Village. 

12.  In  reference  to  your  residence  in  Kweiyang 
City,  did  the  Chairman  of  the  Board  of  Special 
Inquiry,  referred  to  in  Interrogatory  No.  7,  pro- 
pound the  following  questions  and  did  you  respond 
with  the  following  answers? 

Board  of  Special  Inquiry  Transcript 

Page  21— 

Q.  What  were  the  sleeping  arrangements  for  you 
and  your  brothers  during  the  three  years  approxi- 
mately you  claim  to  have  resided  in  Kweiyang  City? 

A.  My  brothers  and  I  usually  occupied  the  mid- 
dle building.  Chow  See  Hong,  his  wife,  their  two 
sons  and  one  daughter  usually  slept  in  the  3rd  or 
rear  building. 

Q.  Was  the  middle  building  which  you  and  your 
brothers  occupied  partitioned  off  in  any  manner 
into  separate  rooms?  A.     No. 

Q.  Were  the  sleeping  quarters  occupied  by  you 
and  your  brothers  at  58  Fat  Yuen  Road  in  Kwei- 
yang City  on  the  same  level  as  the  first  building 
counting  from  the  front  of  that  address? 

A.     Yes,  about  the  same  level. 

Q.     While  living  at  58  Fat  Yuen  Road,  Kweiyang 
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City,  did  you  and  your  brothers  ever  sleep  in  a 
wooden  loft  at  that  address'/  A.     No. 

Q.  Now,  while  your  father  was  with  you  those 
few  days  in  Kweiyang  City,  where  did  he  sleej)? 

A.  In  the  first  building,  I  think.  I  don't  remem- 
ber for  sure. 

Q.  If  someone  were  to  say  that  there  was  a 
wooden  loft  in  the  premises  at  58  Fat  Yuen  Road, 
Kweiyang  City,  while  you  lived  there,  and  that 
there  were  several  rooms  in  that  wooden  loft,  what 
would  you  say? 

A.     I  would  say  there  are  none. 

13.  Do  you  have  a  certificate  of  birth? 

14.  Do  you  have  a  transcript  of  your  school 
records  ? 

15.  Do  you  have  any  old  correspondence  between 
your  alleged  father  and  yourself? 

16.  Do  you  have  a  Canton  City  ration  card  ? 

17.  Do  you  have  a  Hong  Kong  identification 
card  ? 

18.  Do  you  have  any  photographs  of  yourself 
taken  with  any  members  of  your  family? 

19.  Do  you  have  any  documentary  evidence  what- 
soever which  would  tend  to  establish  the  relation- 
ship claimed? 

20.  Do  you  intend  to  present  any  witnesses 
other  than  your  alleged  father  at  the  time  of  the 
trial  ? 
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21.     If  so,  what  are  the  names,  addresses  and  re- 
lationship, if  any,  to  yourself? 

/s/  CHAUNCEY  TRAMUTOLO, 
United  States  Attorney, 

/s/  CHARLES  ELMER  COLLETT, 
Assistant   United    States   At- 
torney, 
Attorneys  for  Defendant. 

[Endorsed] :     Filed  November  13,  1952. 


[Title  of  District  Court  and  Cause] 

ANSWERS  TO  INTERROGATORIES 

To  James  P.  McGrranery,  Attorney  General  of  the 
United  States,  defendant,  and  his  attorneys, 
Chauncey  Tramutolo,  United  States  Attorney, 
and  Charles  Elmer  Collett,  Assistant  United 
States  Attorney,  Post  Office  Building,  Seventh 
and  Mission  Streets,  San  Francisco,  California : 

City  and  County  of  San  Francisco, 
State  of  California — ss. 

Chow  Sing,  having  been  duly  sworn,  makes  the 
following  answers  to  interrogatories  propounded  to 
him  by  the  defendant  in  the  above-entitled  case. 

Answer  to  Interrogatory  Number  Three:  '^Yes.'^ 

Answer  to  Interrogatory  Number  Four:  ''Yes.'' 

Answer  to  Interrogatory  Number  Five :  ' '  Yes  as 
to  page  3;  No  as  to  page  6." 
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Answer  to  Interrogatory  Number  Six :     ' '  No. " 
Answer  to  Interrogatory  Number  Seven :     ' '  Yes. ' ' 
Answer  to  Interrogatory  Number  Eight:     ''Yes, 

except  I  did  not  state  the  village  had  ^thirty  odd 

houses.'  " 

Answer  to  Interrogatoiy  Number  Nine:     "Yes." 
Answer  to  Interrogatory  Number  Ten:     "Yes." 
Answer      to      Interrogatory      Number      Eleven: 

"Yes." 

Answer      to      Interrogatory      Number      Twelve: 


ii^r —  5? 


'Yes 

Answer   to     Interrogatory     Number     Thirteen: 

"No." 

Answer  to  Interrogatory  Number  Fifteen: 
"Only  one  letter  written  after  my  arrival  at  San 
Francisco." 

Answer  to  Interrogatory  Number  Eighteen: 
"Yes." 

Answer  to  Interrogatory  Number  Nineteen : 
"Yes." 

Answer  to  Interrogatory  Number  Twenty: 
"Yes." 

Answer  to  Interrogatory  Number  Twenty-one: 
"Without  binding  myself  to  their  appearance  at 
time  of  trial,  the  following,  So  Tak,  his  wife,  Susan- 
ville,  California,  no  relation,  Chow  Sam,  brother, 
San  Francisco." 

Dated:     December  5,  1952. 

/s/  CHOW  SING. 
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Subscribed  and  sworn  to  before  me  this  5th  day 
of  December,  1952. 

[Seal]        /s/  L.  RUTH  WILBUR, 
Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  February  8,  1953. 
[Endorsed]:     Filed  December  5,  1952. 


[Title  of  District  Court  and  Cause] 

ANSWERS  TO  INTERROGATORIES 

To  James  P.  McGranery,  as  Attorney  General  of 
the  United  States,  and  Chauncey  Tramutolo, 
United  States  Attorney,  and  Charles  Elmer 
Collett,  Assistant  United  States  Attorney,  his 
counsel : 

City  and  County  of  San  Francisco, 
State  of  California — ss. 

Chow  Yit  Quong,  having  been  duly  sworn,  makes 
the  following  answers  as  Guardian  ad  Litem  for 
Chow  Sing  to  interrogatories  propounded  to  the 
said  Chow  Sing  by  the  defendant  in  the  above- 
entitled  case. 

Answer  to  Interrogatory  Nmnber  Fourteen: 
*' Transcript  of  the  school  records  of  Chow  Sing 
were  given  to  the  Immigration  and  Naturalization 
Service  and  are  not  now  in  my  possession." 

Answer  to  Interrogatory  Number  Sixteen:  ''I  had 


Herbert  Brotvnell,  Jr.,  etc.  21 

a   Canton  City  ration   card  whicli  liad  to  l)e  sur- 
rendered at  the  time  of  my  departure." 
Answer    to    Interrogatory    Number    Seventeen : 

''No." 

Dated:     November  24,  1952. 

CHOW  YIT  QUONG, 

As  Guardian  ad  Litem  for 
Chow  Sing. 

[Endorsed] :     Filed  November  26,  1952. 


[Title  of  District  Court  and  Cause] 

ORDER  FOR  JUDGMENT 

The  evidence  presented  by  plaintifi:  does  not  con- 
form to  the  standards  fixed  in  Ly  Shew  vs.  Ache- 
son,  #30159  and  #31161,  this  day  decided. 

Hence  judgment  granting  plaintiff's  prayer  is  not 
warranted. 

Judgment  will  go  for  defendant  upon  findings  to 
be  presented  pursuant  to  the  Rules. 

Dated:     January  12,  1953. 

/s/  LOUIS  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :     Filed  January  12,  1953. 
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[Title  of  District  Court  and  Cause] 

ORDER  SUBSTITUTING 
PARTY  DEFENDANT 

The  motion  for  substitution  of  party  defendant 
in  this  cause  coming  on  to  be  heard  before  the 
Court,  and  the  Court  being  fully  advised  in  the 
premises,  and  it  appearing  that  the  defendant, 
James  P.  McGranery,  Attorney  General  of  the 
United  States,  has  been  replaced  by  Herbert  Brow- 
nell,  Jr.,  as  Attorney  General,  it  is  by  the  Court 
this  17th  day  of  February,  1953, 

Ordered,  that  Herbert  Brownell,  Jr.,  as  Attorney 
General,  be  and  he  is  hereby  substituted  as  party 
defendant  in  this  cause  in  the  place  and  stead  of 
James  P.  McGranery,  at  Attorney  General. 

/s/  LOUIS  GOODMAN, 

Judge  of  the  District  Court. 

[Endorsed]  :     Filed  February  17,  1953. 


[TitJe  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 
The  above-entitled  action  came  on  for  trial  on  the 
8th  and  9th  days  of  December,  1952,  before  the 
above-entitled  Court,  Honorable  Louis  E.  Goodman 
presiding,  Joseph  S.  Hertogs,  Esq.,  appearing  as 
attorney  for  the  plaintiff  above  named,  and  Chaun- 
cey  Tramutolo,  Esq.,  United  States  Attorney  for 
the  Northern  District  of  California,  and  Charles 
Elmer  Collett,  Assistant  United  States  Attorney  for 
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said  District,  appearing  as  attorneys  for  the  de- 
fendant above  named,  and  the  evidence  having  been 
received  and  the  Court  having  fully  considered  the 
same,  hereby  makes  the  following  Findings  of  Fact 
and  Conclusions  of  Law. 

Findings  of  Fact 

I. 

It  is  not  true  that  the  permanent  residence  and 
domicile  of  the  person  who  claims  to  be  plaintiff 
Chow  Sing  is  within  the  Northern  District  of  Cali- 
fornia, or  in  the  United  States  of  America. 

II. 

The  person  who  claims  to  be  plaintilf  Chow  Sing 
has  failed  to  introduce  evidence  of  sufficient  clarity 
to  satisfy  or  convince  this  Court  that  Chow  Yit 
Quong  is  the  natural  l^lood  father  of  the  person 
known  as  Chow  Sing,  or  that  the  person  who  ap- 
peared before  the  Court  claiming  to  be  plaintiff 
Chow  Sing  is  in  truth  and  in  fact  Chow  Sing. 

Conclusions  of  Law 
The  person  appearing  before  the  Court  as  plain- 
tiff in  this  action  is  not  entitled  to  the  relief  prayed 
for. 

Let  judgment  be  entered  accordingly. 

Dated:     February  17,  1953. 

/s/  LOUIS  GOODMAN, 

United  States  District  Judge. 

Lodged  January  26,  1953. 

[Endorsed] :     Filed  February  18,  1953. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  30820 

CHOW  YET  QUONG,  as  Guardian  ad  Litem  for 
CHOW  SING, 

Plaintiff, 
vs. 

JAMES   P.   McGRANERY,   Attorney  General   of 
the  United  States, 

Defendant. 

JUDGMENT 

The  above-entitled  action  came  on  for  trial  on  the 
8th  and  9th  days  of  December,  1952,  before  the 
above-entitled  court.  Honorable  Louis  E.  Goodman 
presiding,  Joseph  S.  Hertogs,  Esq.,  appearing  as 
attorney  for  the  plaintiff  above  named,  and  Chaun- 
cey  Tramutolo,  Esq.,  United  States  Attorney  for 
the  Northern  District  of  California,  and  Charles 
Elmer  Collett,  Esq.,  Assistant  United  States  At- 
torney for  said  district,  appearing  as  attorneys  for 
the  defendant  above  named;  the  evidence  having 
been  received,  the  court  having  fully  considered  the 
same,  and  having  filed  herein  its  Findings  of  Fact 
and  Conclusions  of  Law,  and  having  directed  that 
judgment  be  entered  in  accordance  theremth, 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

I. 

That  the  relief  sought  by  the  plaintiff.  Chow 
Sing,  be  and  the  same  is  denied. 
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II. 

That  the  defendant  recover  costs  in  this  action 
in  the  sum  of  $ 

So  Ordered. 

Dated:     February  17,  1953. 

/s/  LOUIS  GOODMAN, 

United  States  District  Judge. 

Lodged  January  26,  1953. 

[Endorsed] :     Filed  February  18,  1953. 

Entered  February  19,  1953. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF,  APPEAL 

Notice  is  hereby  given  this  25tli  day  of  Febru- 
ary, 1953,  that  Chow  Sing  hereby  appeals  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  of  this  Court 
entered  on  the  17th  day  of  February,  1953,  in  favor 
of  the  defendant  and  against  the  said  Chow  Sing, 
plaintiff. 

JACKSON  &  HERTOGS, 

Attorneys  for  Plaintiff. 

By  /s/  JOSEPH  S.  HERTOGS. 
[Endorsed] :    Filed  February  26,  1953. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Divi- 
sion 

No.  30820 

CHOW  YIT  QUONa, 

Plaintiff, 

vs. 

HOWARD  J.  McORATH,  Etc., 

Defendant. 

Before :     Hon.  Louis  E.  Goodman,  Judge. 
REPORTER'S  TRANSCRIPT 

Appearances : 

For  the  Plaintiff: 

JOSEPH  S.  HERTOGS,  ESQ. 

For  Defendant: 

ARLIN  W.  HARGREAVES,  ESQ. 

Monday,  December  8,  1952,  10:00  A.  M. 

The  Clerk:  Chow  Yit  Quong  vs.  McGrath,  court 
trial. 

Mr.  Hertogs :    Ready  your  Honor. 

The  Clerk:  Will  respective  counsel  please  state 
their  appearances  for  the  record? 

Mr.  Hertogs :    Joseph  S.  Hertogs  for  the  plaintiff. 

Mr.  Hargreaves:    Arlin  W.  Hargreaves  for  the 


I 
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defendant.  I  might  state  at  this  time,  your  Honor, 
this  is  the  first  time  I  have  ever  appeared  as  coun- 
sel. I  am  admitted  to  practice  in  this  court  and  I 
have  received  authorization  to  appear  on  behalf  of 
the  Government. 

The  Court:     You  are  not  admitted? 

Mr.  Hargreaves:     I  am  admitted. 

The  Court:     I  see. 

Mr.  Hertogs :     There  is  no  objection,  your  Honor. 

The  Court:    All  right. 

Mr.  Hertogs:  If  the  Court  please,  I  will  keep 
the  opening  statement  rather  brief,  because  I  know 
the  Court  is  very  familiar  with  these  declaratory 
judgment  suits  filed  under  Section  503  of  the  Na- 
tionality Act  of  1940. 

This  is  a  suit  by  the  plaintiff,  Chow  Seng,  by  and 
through  his  guardian  ad  litem,  Chow  Yit  Quong, 
seeking  a  declaratory  judgment  of  United  States 
citizenship.  The  citizenship  of  Chow  Yit  Quong, 
father  of  the  plaintiff,  is  acknowledged  and  he  [2*] 
has  been  previously  admitted  to  the  United  States 
on  numerous  occasions  as  a  citizen  thereof.  The  sole 
question  and  issue  before  the  Court  is  the  question 
of  whether  the  plaintiff.  Chow  Seng,  is  the  lawful 
blood  son  of  Chow  Yit  Quong,  who  is  a  recognized 
United  States  citizen,  who  resided  in  the  United 
States  prior  to  the  birth  of  this  plaintiff. 

The  father  originally  came  to  the  United  States 
prior  to  the  birth  of  the  plaintiff  and  made  a  trip 
to  China,  returned  to  the  United  States,  his  second 
trip  to  China — during  the  course  of  the  second  trip 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Eecord. 
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it  is  said  that  the  plaintiff,  Chow  Seng,  was  born  in 
Canton  City,  China.  The  plaintiff's  birth  was  given 
to  the  Immigration  and  Naturalization  Service 
upon  the  occasion  of  his  examination  at  the  time 
of  his  return  from  China  in  1939.  Shortly  there- 
after, in  late  1939,  Chow  Yit  Quong  again  made  a 
trip  to  China  at  which  time  he  obtained  from  the 
Immigration  and  Naturalization  Service,  prior  to 
his  departure,  a  returned  citizen's  form  which  we 
identify  as  form  No.  430.  At  the  time  of  securing 
this  form,  he  also  advised  the  Immigration  and 
Naturalization  Service  that  he  had  a  child  by  the 
name  of  Chow  Seng  residing  in  China  at  that  time. 

Upon  the  occasion  of  his  return  from  China  in 
1940,  the  same  allegations  were  made.  The  father 
made  a  trip  again  to  China  in  1946  to  bring  this 
plaintiff  to  the  United  States  and  it  was  not  until 
1950  that  he  was  successful  in  bringing  him,  and 
at  that  time  the  boy  arrived  at  the  port  of  San 
Francisco  [3]  and  was  excluded  by  the  Immigration 
and  Naturalization  Service. 

The  decision  of  the  local  board  of  special  inquiry 
was  affirmed  by  the  Commissioner  and  by  the  Board 
of  Immigration  Appeals  on  an  appeal,  and  from 
that  decision  this  suit  was  instituted. 

At  the  trial  of  this  action 

The  Court:  This  is  a  suit,  though,  under  503, 
is  it? 

Mr.  Hertogs :  It  is  a  suit  under  503,  your  Honor. 
We  intend  to  produce  and  introduce  as  evidence  in 
behalf  of  this  boy  certain  documentary  proof  show- 
ing the  consistency  of  the  father's  claim  over  a  long 
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period  of  years.  We  are  going  to  liave  the  father 
testify,  the  boy  testify,  the  prior 

The  Court:     The  what? 

Mr.  Hertogs:  The  prior  landed  son,  who  is  a 
recognized  citizen. 

The  Court:     Oh,  the  prior  landed  son? 

Mr.  Hertogs :  Prior  landed  son,  yes,  your  Honor. 
And  another  witness,  who  saw  the  boy  living  with 
the  boy  in  China  during  his  last  trip  to  China. 

Mr.  Hargreaves:  Counsel  has  already  set  forth 
the  statute  under  which  this  action  is  being  brought. 
However,  I  would  like  to  distinguish  that  this 
action  is  a  little  different  than  the  ones  that  are 
naming  defendant  Acheson  as  a  party.  This  one  is 
naming  McGranery  and  there  has  been  a  full  and 
complete  administrative  hearing  by  a  board  of 
special  inquiry  which  [4]  found  that  the  plaintiff 
was  an  alien  and  not  a  citizen  of  the  United  States. 
We  wonder  just  exactly  what  does  this  mean,  that 
they  have  found  him  to  be  an  alien?  If  we  bring 
it  down  to  its  substance,  we  find  that  he  is  attempt- 
ing to  enter  the  United  States  by  fraud,  and  he  is 
attempting  to  have  this  Court  assist  him  to  commit 
a  felony.  That  is,  as  I  say,  if  the  finding  of  the 
board  is  correct.  And  I  am  sure  your  Honor  is 
quite  familiar  with  this  type  of  case.  I  have  been 
here  in  the  courtroom  many  times  when  you  have 
delved  into  them.  In  the  past  there  has  come  up 
the  question  as  to  Avhat  proof  is  necessary.  The 
burden  of  proof,  of  course,  I  believe,  is  conceded 
to  be  with  the  plaintiff,  and  we  come  up  with  the 
question  what  evidence  must  be  presented  to  meet 
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this  burden  of  proof.  And  considering  the  ques- 
tion, I  believe  we  should  take  into  consideration 
two  presumptions. 

In  the  past  the  courts  have  established  a  rule  that 
a  person  coming  from  a  foreign  country  speaking  a 
foreign  tongue,  exhibiting  their  manners  and  traits, 
— that  such  a  person  is  himself  an  exhibit.  And  it  is 
presumed  that  he  is  an  alien  and  not  a  citizen  of 
the  United  States.  I  submit,  your  Honor,  that  this 
is  not  an  empty  or  a  weak  presumption.  It  is  some- 
thing that  must  be  met  with  and  overcome  by  coun- 
sel for  the  plaintiff.  This  same  presumption  has  been 
stated  at  various  times  by  the  Ninth  Circuit  Court 
of  x\ppeals.  In  the  past  various  counsel  have  alleged 
that  this  presumption  only  arose  [5]  due  to  the 
Chinese  exclusion  laws;  however,  when  we  come 
down  and  consider  the  cases,  we  find  the  presump- 
tion arose  because  of  the  person  himself,  his  man- 
ners and  traits,  and  not  because  the  statute  incor- 
porated the  same  presumption  in  statute  form. 

Another  presumption  is  created  by  a  distinction 
which  has  seldom  been  referred  to  under  the  Con- 
stitution of  the  United  States.  There  are  only  two 
types  of  citizens,  those  born  in  the  United  States 
and  those  who  acquire  citizenship  through  some 
form  of  naturalization.  This  principle  has  been 
recognized  repeatedly  by  the  courts,  including  the 
Supreme  Court  of  the  United  States.  I  might  refer 
your  Honor  to  the  case  of  Elk  vs.  Wilkinson,  112 
US  94,  and  the  case  of  Wong  Kim  Ark,  169  US 
649.  The  principles  are  also  set  forth  in  the  Zimmer 
vs.  Acheson,  191  Fed.  2nd  209. 
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The  plaintiff  alleges  birth  in  China  and  he  must 
therefore  have  derived  his  citizenship,  if  at  all, 
through  some  form  of  naturalization.  Of  course  we 
consider  this  as  a  form  called  "derivative."  But  it 
is  a  grant  from  Congress  and  not  something  he  de- 
rived by  way  of  the  Constitution.  If  he  was  coming 
before  the  Court  and  alleging  a  judicial  naturaliza- 
tion, it  would  be  incumbent  upon  him  to  produce 
the  actual  court  record.  The  fact  that  he  claims  a 
form  of  naturalization  through  relationship  does 
not  lessen  his  burden  to  produce  clear  and  convinc- 
ing evidence  of  the  facts  upon  which  that  naturali- 
zation could  take  place.  In  other  words,  your  Honor, 
the  plaintiff  [6]  must  be  considered  an  alien  until 
he  proves  his  form  of  naturalization. 

Concluding  this  little  opening  statement,  your 
Honor,  I  w-ould  like  to  mention  that  as  a  general 
rule,  it  is  impossible  for  the  Government  to  make 
any  type  of  investigation  in  China,  and  the  actual 
proof  of  fraud  is  beyond  the  scope  of  the  Govern- 
ment in  most  of  the  cases.  We  can  only  hope,  if 
this  actually  is  fraud,  or  if  there  is  actually  fraud 
in  such  a  case,  to,  in  questioning  the  witnesses, 
break  down  their  story.  Now  this  has  been  done  by 
the  administrative  procedure,  they  have  fomid  him 
to  be  an  alien,  and  we  will  now  submit  the  evidence 
to  the  Court. 

Mr.  Hertogs :  At  this  time,  your  Honor,  I  w^ould 
like  to  take  exception  to  the  opening  statement  of 
counsel  for  the  defendant.  In  the  first  place,  there 
is  lot  of  reference  in  that  concerning  the  adminis- 
trative hearing  and  the  presumption  arising  out  of 
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the  administrative  hearing  and  the  inferences  had 
as  to  fraud  in  this  particular  case.  Now  I  believe 
the  Court  is  well  aware  of  the  recent  decision  of  the 
Court  of  Appeals  for  the  Ninth  Circuit,  the  case  of 
Wong  Wing  Soo  vs.  McClrath,  196  Fed.  2nd  120. 

The  Court:  Well,  you  needn't  labor  that  point. 
This  is  a  proceeding  de  novo. 

Mr.  Hertogs :  That 's  right,  your  Honor ;  it  is  not 
a  question  of  review  of  an  administrative  procedure. 
In  addition,  [7]  your  Honor,  I  question  the  state- 
ment made  by  counsel  concerning  this  boy  being  a 
naturalized  United  States  citizen.  He  is  not  a  nat- 
uralized citizen,  he  is  a  natural  born  United  States 
citizen.  That  question  has  been  determined  by  the 
Courts. 

The  reason  I  think  it  has,  before  the  first  act 
which  provided  by  specific  language  for  acquisition 
of  citizenship  of  a  foreign  born  child,  in  1855,  a 
foreign  born  child  was  recognized  as  a  citizen  of  the 
United  States  under  the  comman  law  rule  of  jus 
sanguinis. 

The  Court:  I  think  that  that  perhaps  was  what 
Mr.  Hargreaves  really  meant,  that  the  only  persons 
with  whom  the  Constitution  recognizes  itself  as 
citizens  of  the  United  States  are  those  who  were 
born  here,  and  then  they  left  it  to  Congress,  the 
Constitution  left  it  to  Congress  to  determine  what 
other  persons  could  be  citizens. 

Mr.  Hertogs:  Yes,  they  are  natural  born;  they 
are  not  naturalized  citizens,  your  Honor,  because 
Section  201  of  the  Nationality  Act  of  1940  is  rather 
specific  in  that  regard,  because  Section  201  has  a 
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definition  of  citizens,  and  where  it  refers  to  a  natu- 
ralized citizen,  it  states  that  a  naturalized  citizen 
is  a  person  who  acquires  his  United  States  citizen- 
ship at  a  time  subsequent  to  birth. 

Now  the  statute  in  etfect  specifically  provide  that 
if  the  relationship  exists  and  if  the  father  had 
prior  residence  in  the  United  States,  that  that  is  a 
person  who  shall  be  a  United  [8]  States  citizen  at 
the  time  of  birth,  and  that  "at  birth"  is  in  the 
statute  itself. 

The  Court:  Well,  I  think  probably  the  distinc- 
tion is  that  the  persons  who  were  recognized,  who 
are  declared  constitutionally  to  be  citizens  of  the 
United  States,  are  those  who  are  born  here,  and 
then  by  the  Constitution  Congress  was  emi)owered 
to  make  such  laws  in  that  regard  as  it  may  see  fit, 
and  Congress  has  passed  certain  statutes  over  the 
years  which  have  determined  who  shall  and  who 
shall  not  be  citizens  and  how  they  shall  become  citi- 
zens and  how  they  shall  lose  their  citizenship  and 
so  forth. 

Mr.  Hertogs:     That's  correct,  your  Honor. 

As  the  first  witness  I  would  like  to  call  Chow 
Yit  Quong.  [9] 

The  Court:     Are  there  going  to  be  interpreters? 

Mr.  Hertogs:  Yes,  I  have  Richard  Fong,  the 
official  Superior  Court  interpreter,  your  Honor. 

The  Court :  Has  the  new  Attorney  General  been 
substituted  in  this  action*? 

Mr.  Hertogs:     Yes,  he  has,  your  Honor. 


34  Chow  Sing,  etc.,  vs. 

(Whereupon  Richard  Fong  was  duly  sworn 
to  act  as  interpreter  from  the  English  language 
to  the  Chinese  and  vice  versa  in  the  above- 
entitled  cause.) 

The  Clerk :     Will  you  please  state  your  name,  sir  ? 
The  Interpreter :     Fung — Richard  Fong. 

CHOW  YIT  QUONG 
called  on  behalf  of  the  Government,  sworn  through 
the  interpreter. 

The  Interpreter:     The  answer  is,  ''I  do." 

Mr.  Hargreaves:  If  the  Court  please,  I  wonder 
if  Chow  Yit  Quong  is  supposed  to  be  in  the  United 
States  25  years, — I  wonder  if  he  couldn't  speak 
English. 

Mr.  Hertogs:  Well,  your  Honor,  I  might  say 
this.  He  does  understand  and  he  can  speak  English ; 
I  believe  we  could  probably  get  by  with  it,  but  I 
am  told  some  of  the  discrepancies  that  arose  during 
the  original  hearing  were  caused  by  using  the  Eng- 
lish language  at  various  times  rather  than  using 
Chinese.  I  would  prefer  if  possible  to  use  an  inter- 
preter. [10]  If  the  Court  wants  to  try  examination 
in  English,  that's  agreeable  with  counsel. 

The  Court :  Well,  how  long  have  you  lived  in  the 
United  States? 

The  Witness:     United  States 

Mr.  Hertogs:    Mr.  Chow, 

The  Court :     That  is  an  easy  question. 

Mr.  Hertogs :    try  and  talk  in  English  to  the 

Court,  will  you  please? 
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The  Court:  That  is  easy  question.  How  long 
you  live  in  United  States? 

The  Witness:     In  1923  I  come  from  China. 

The  Court:  All  right.  And  what  is  your  busi- 
ness ? 

The  Witness :  Business,  before  working  in  ship- 
yard. 

The  Court :    What  you  do  now  ? 

The  Witness :     And  in  welding. 

The  Court:     Are  you  a  welder  now? 

The  Witness:     Yes. 

The  Court:    Where  you  work? 

The  Witness :  Before  I  work  in  Richmond  No.  1 
shipyard. 

The  Court:     Where  you  work  now? 

The  Witness :  Now  billing  in  Mark  Hopkins  Ho- 
tel, house  work. 

The  Court:  You  do  house  work  in  Mark  Hop- 
kins Hotel?   All  right.   And  how  old  are  you?  [11] 

The  Witness :     In  '53 — how  old  I  am  ? 

The  Court:    Where  you  lived? 

The  Witness:  I  lived  in  Montgomery  Street,  30 
Montgomery  Street. 

The  Court:     That  is  Montgomery  Street? 

The  Witness:     In  628,  alone,  before  nineteen 

The  Court :    Who  you  live  with  ? 

The  Witness :    With 

The  Court:  You  live  alone  or  you  live  with 
somebody  else? 

The  Witness:     I  don't  understand. 

Mr.  Hertogs:     Who  lives  with  you? 


36  Chow  Sing,  etc.,  vs. 

(Testimony  of  Chow  Yit  Quong.) 
The  Witness:     Who? 
The  Court:     Who  lives  with  you? 
The  Witness:     A¥ho — in  house? 
The  Court :     Yes,  who  lives  with  you  in  house  ? 
The  Witness:     House — I  no  understand. 
The  Court:     You  married? 
The  Witness:     Yes,  I  married. 
The  Court :     Your  wife  here  ? 
The  Witness:    No,  wife  in  China. 
The  Court :    Who  lives  with  you,  anybody,  or  you 
live  alone? 

The  Witness:     No,  I  live,  at  my  son  here. 
The  Court:    You  live  with  son? 
The  Witness:     Yes,  he  my  son.  [12] 
The  Court:    Anybody  else?   You  live  with  any- 
body else  besides  your  son? 

The  Witness :  Is  my  son,  is  Chow  Seng,  is  Chow 
Sam,  he  is  here,  he  is  my  son,  Chow  Shom,  Chow 
Shorn  he  in  other  side. 

The  Court:  Well  on  Montgomery  Street  where 
you  live,  you  live  on  one  room? 

The     Witness:     Yes,     one     room,     Montgomery 
Street,  one  room  and  my  son  in  one  room. 
The  Court :    Your  son  lives  same  room  with  you  ? 
The  Witness:     Yes,  Chow  Seng. 
The    Court:    Mr.   Interpreter,   have   you  talked 
with  this  witness  before? 
The  Interpreter:    No. 

The  Court:  Are  you  able  to  tell  what  dialect  he 
speaks  or  what  dialect  are  you  going  to  interpret  to 
him  in? 
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The  Interpreter:  1  presume  in  the  Cantonese 
dialect. 

The  Court:  Well,  will  you  hnd  out  before  we 
proceed  what  dialect  you  are  going  to  speak  with 
him  in? 

(Conversation    between    witness    and    inter- 
preter not  understood  by  reporter.) 

The  Interpreter :  I  can  speak  the  Cantonese  dia- 
lect. 

The  Court :  And  has  he  said  enough  so  that  you 
think  that  you  can  interpret  in  the  Cantonese  dia- 
lect? 

The  Interpreter:     Yes,  I  am  sure. 

The  Court:     All  right.  [13] 

The  Clerk :  Mr.  Interpreter,  will  you  please  have 
the  witness  state  his  full  name  for  the  record? 

A.     (Through  interpreter)  :     Chow  Yit  Quong. 

Mr.  Hertogs:  It  is  stipulated,  your  Honor,  that 
Chow  Yit  Quong  is  a  citizen  of  the  United  States. 

Mr.  Hargreaves:     Yes. 

The  Court:  Very  well.  How  did  he  acquire  his 
citizenship  ? 

Mr.  Hertogs:  Through  his  father,  your  Honor; 
the  father  still  lives  in  the  United  States,  resides 
in 

The  Court:  The  father  was  born  in  the  United 
States? 

Mr.  Hertogs :     Yes,  I  believe  so. 

(Answers  given  through  interpreter  except  as 
otherwise  indicated.) 
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Dii'ect  Examination 
By  Mr.  Hertogs: 

Q.     Father  born  in  United  States  ? 

A.  Father  born  in  United  States,  my  father.  (In 
English). 

The  Interpreter:    *'Yes,  he  was." 

Mr.  Hertogs:  He  lives  in  San  Mateo,  youi* 
Honor. 

The  Court:  And  where  was  the  plaintiff — you 
were  going  to  develop  where  he  was  born? 

Mr.  Hertogs:     I  wasn't,  your  Honor. 

The  Court:    Let's  get  that  for  the  record. 

The  AVitness     (In  English)  :     I  born  in  China. 

Q.  (By  Mr.  Hertogs) :  And  when  did  you  first 
come  to  the  [14]  United  States? 

A.    In  1923. 

Q.  Xow  subsequent  to  your  arrival  in  the  United 
States  in  1923,  when  did  you  first  make  a  trip  to 
China  ? 

A.     I  have  forgotten  the  exact  date. 

Q.     Wliatyear? 

A.     I  think  it  was  in  1926. 

Q.  And  how  long  did  you  stay  in  China  on  that 
trip?  A.     Less  than  a  year. 

Q.    And  did  you  make  another  trip  to  China  ? 

A.     I  have  forgotten  the  date  of  the  second  trip. 

Q.    Approxunately  what  year  did  you  start? 

A.     No,  I  can't  recall  what  year  it  was. 

Mr.  Hargreaves:  If  it  will  assist  comisel,  I  will 
stipulate  he  departed  in  1932. 
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Mr.  Hertogs :  I  was  going  to  ask  counsel  to  stip- 
ulate, your  Honor.  I  believe  the  record  will  disclose 
that,  the  official  records  will  disclose  that  Chow  Yit 
Quong  first  arrived  and  was  admitted  on  June  30, 
1923,  at  San  Francisco;  that  he  departed  from  San 
Francisco  August  21,  192(j,  returned  to  San  Fran- 
cisco on  March  6th,  1928;  that  he  next  departed 
from  San  Francisco  on  August  12,  1932,  that  he  re- 
turned through  the  Port  of  San  Francisco  on  March 
11,  1939;  that  he  next  departed  from  San  Fran- 
cisco— pardon  me,  he  returned  at  Los  Angeles  in 
1939.  That  he  next  departed  from  the  United  [15] 
States  from  the  Port  of  San  Francisco  November 
17,  1939,  returned  through  San  Francisco  on  No- 
vember 7,  1940;  departed  again  on  December  12, 
1946,  returned  again  on  x\ugust  31,  1950.  Is  that 
correct  ? 

Mr.  Hargreaves:     Correct. 

Q.  (By  Mr.  Hertogs) :  How  many  times  have 
you  been  married?  A.     Twice. 

Q.     When  were  you  married  the  first  time? 

A.     The  sixth  year  of  the  Chinese  Republic. 

Mr.  Hertogs:     That  is  1917,  your  Honor. 

Q.  (By  Mr.  Hertogs) :  That  was  prior  to  your 
original  admission  to  the  United  States? 

A.     Y^es. 

Q.  And  at  the  time  of  your  admission  to  the 
United  States  in  1923,  did  you  advise  the  Immigra- 
tion and  Naturalization  Service  that  you  were  mar- 
ried at  that  time  ?  A.     Yes,  I  did. 

Q.    And  what  was  the  name  of  your  wife? 
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A.    Her  name  is  ATong  Suey  Hong. 

Q.    And  is  Wong 

The  Court:     First  ^^-ife? 

Mr.  Hertogs:     That  is  the  first  wife. 

Q.  (By  Mr.  Hertogs) :  And  is  Wong  Suey 
Hong  still  living  ?  A.     Xo,  she  died. 

Q.     And  when  did  she  die?  [16] 

A.     She  died  in  1943. 

Q.  Xow  at  the  time  of  youi*  departure  for  China 
in  1926,  did  you  obtain  a  citizen's  retui'n  certificate 
from  the  Inmiigration  and  Naturalization  Service? 

Mr.  Hargreaves:  I  don't  believe  that  is  material, 
counsel.   We  have  stipulated  he  was  a  citizen. 

Mr.  Hertogs:  Yes,  but  I  want  to  go  into  some 
other  matters,  youi*  Honor,  concerning  the  questions 
and  answers  that  were  asked  and  propounded  by 
the  Immigration  and  Naturalization  Service  at  that 
time. 

The  Court:    All  right. 

A.    Yes,  I  did. 

Q.  (By  Mr.  Hertogs) :  And  before  you  ob- 
tained this  certificate  from  the  Immigration  and 
Naturalization  Service,  were  you  examined  at  great 
length  concerning  your  family  history? 

A.    Yes,  they  did. 

Q.  Now  at  the  time  of  your  return  from  China 
in  1929,  did  you  fill  and  file  a  form  with  the  Im- 
migration and  Naturalization  Service  indicating  the 
members  of  your  family  then  in  China  ? 

The  Court:     1928,  wasn't  it?   You  said  '29. 

Mr.  Hertogs:     '28,  was  it? 
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The  Court:     You  said  '28  and  now  you  said  "29. 

Mr.  Hertogs:     1928. 

Mr.  Hargreaves:  I  believe  I  will  object  to  that, 
your  [17]  Honor,  on  the  ground  that  the  witness 
can  now  testify  as  to  the  members  of  his  family, 
and  it  would  be  a  self-serving  statement,  prior  state- 
ments, consistent  statements,  and  the  witness  him- 
self can  testify  as  to  what  members  of  the  family 
he  has. 

The  Court:  Generally  speaking  I  think  that  ob- 
jection is  good,  Mr.  Hertogs.  The  proof  does  not 
lie  in  what  he  tells  someone,  the  proof  lies  in  his 
testimony  as  to  the  fact. 

Mr.  Hertogs:     Yes,  sir. 

The  Court:  It  would  be  time  enough  to  meet 
that  issue  if  it  was  sought  to  be  shown  that  he  made 
some  inconsistent  statement. 

Mr.  Hertogs :  That  is  true,  your  Honor,  but  what 
we  intend  to  show  is  the  consistency  over  some  25 
years  of  the  claims  of  the  various  members  of  his 
family. 

The  Court:  Well,  wouldn't  it  be  time  enough  to 
reach  that  if  it  were  claimed  that  he  had  at  some- 
time or  other  made  statements  that  were  inconsist- 
ent or  contrary  as  to  the  fact  that  he  seeks  to 
establish?  In  other  words,  I  am  not  called  upon  to 
try  here  as  a  part  of  plaintiff's  case  what  he  said 
from  time  to  time. 

Mr.  Hertogs:     No. 

The  Court:    But  rather  what  the  facts  are  that 
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involve  the  citizenship  of  his  son.   I  think  it  would 

unduly  prolong  the  direct  examination.  [18] 

Mr.  Hertogs:  I  will  limit  my  questions  at  this 
time,  then,  your  Honor.   Withdraw  that  question. 

Q.  (By  Mr.  Hertogs) :  During  the  course  of 
your  trip  to  China  between  1932  and  1939,  did  you 
have  any  children  born  in  China? 

A.    Yes,  I  have. 

Q.    And  what  were  the  names  of  those  children? 

A.    My  oldest,  eldest  son  is  named  Chow  Bow. 

Q.     When  was  he  born? 

A.  He  was  born  the  17th  year  of  the  Chinese 
Republic. 

Q.     17th  year? 

A.  All  I  can  remember  is  their  names  but  not 
the  dates  of  their  births. 

Q.    What  year  was  he  born? 

The  Interpreter:  He  is  referring  to  Chow  Bow 
now. 

A.     Now  I  can  tell  you  the  exact  date. 

Q.    How  old  is  Chow  Bow  today? 

A.     I  think  he  is  34  now. 

Q.  Was  he  born  before  you  came  to  the  United 
States?  A.    Yes. 

Q.  Now  I  am  interested  in  those  children  that 
were  born  during  your  trips  to  China  between  1932 
and  1939. 

A.    My  second  son  is  named  Chow  Fat. 

Q.     How  old  is  Chow  Fat? 

A.  He  was  born  a  year  later  than  Chow  [19] 
Bow. 
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Q.  Well,  was  he  born  before  you  came  to  the 
United  States?  A.     That's  correct. 

Q.  Now  I  am  not  interested  in  those  boys  that 
were  born  before  you  came  to  the  United  States  or 
during  your  first  trip  to  China.  I  want  only  the 
names  of  your  children  that  were  born  during  your 
trip  between  1932  and  1939. 

A.  My  third  son  is  named  Chow  Shom.  (Chow 
Sam). 

Q.    When  was  he  born  ? 

A.    Why  I  have  forgotten  the  date  of  his  birth. 

Q.    How  old  is  he?  A.     He  is  29  this  year. 

Q.  And  was  he  ever  admitted  to  the  United 
States? 

A.    Yes,  he  is  here  right  now  in  the  courtroom. 

Q.     He  is  in  the  courtroom  today? 

A.     Yes  (indicating),  that's  him. 

Q.     Which  one?  A.     The  one  on  my  right. 

Q.     Sitting  in  the  back  of  the  room? 

A.     Chow  Shom.  (Chow  Sam). 

(Person  stood  in  body  of  the  courtroom.) 

Q.  (By  Mr.  Hertogs)  :  Now  who  was  your  next 
child?  A.     Chow  Hing. 

Q.     And  how  old  is  Chow  Hing  ? 

A.  I  know  is  over  20  years  old,  but  I  have  for- 
gotten how  old  he  is.  He  was  in  the  army  and  he  is 
in  Los  Angeles  now.  [20] 

Q.     Who  is  your  next  child? 

A.     The  next  one  is  named  Chow  Wing. 

Q.    And  when  was  he  bom? 
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A.     Now  I  have  forgotten  the  date  of  his  birth. 

Q.     How  old  is  Chow  Wing. 

A.    He  is  25  this  year. 

Q.     That  is  25,  Chinese  reckoning? 

A.     Chinese  reckoning. 

Q.     And  who  is  your  next  son? 

A.     That  is  Chow  Seng,  the  one  who  is  sitting  in 
here  today? 

Q.     Is  he  in  the  courtroom  now? 

A.     Yes,  that's  him.  (Indicating.) 

Q.     Sitting  in  the  front  of  the  courtroom.    Now 
where  was  he  born? 

A.    He  was  born  August  the  23rd,  1934. 

Q.     Where  was  he  born? 

A.     In  Canton  City,  China. 

Q.    Were  you  there  at  the  time  of  his  birth  ? 

A.     Yes,  I  was  in  China. 

Q.  And  were  you  present  at  the  time  of  his 
birth?  A.    Yes,  I  was  present. 

Q.  And  how  long  did  you  stay  in  China  subse- 
quent to  his  birth?  A.    About  seven  years. 

Q.     Now  who  was  your  next  child? 

A.     Her  name  is  Chow  Suey,  a  daughter.  [21] 

Q.     And  when  was  she  born? 

A.     A  year  after  his  birth. 

Q.  Now  you  have  testified  that  you  were  mar- 
ried twice.  When  were  you  married  the  second 
time? 

A.     I  married  a  second  time  January  11,  1951. 

Q.     In  what  year? 
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A.  No,  I  was  wrong  on  tlie  first  statement.  I 
was  married  January  11,  1947. 

Q.     Where  were  you  married? 

A.     In  Canton  City. 

Q.     And  what  was  the  name  of  your  second  wife  ? 

A.     Her  name  is  Yee  So  Han. 

Q.     And  where  does  she  reside  now? 

A.     In  Canton  City. 

Q.  You  made  the  last  trip  to  China,  then,  from 
December,  1946,  to  August,  1950,  is  that  correct? 

The  Court:  You  already  read  from  the  record 
that  it  said  he  was  in  China  from  1946  to  1950. 

Mr.  Hertogs:    Yes,  your  Honor. 

The  Court:     Is  that  right? 

Mr.  Hertogs:  That  is  correct.  I  want  him — be- 
cause he  made  the  mistake  of  saying  '51,  your 
Honor,  once.    It  couldn't  be. 

A.     That's  correct. 

Q.  (By  Mr.  Hertogs) :  During  your  residence 
in  China  from  [22]  early  1947  to  1950,  did  you 
live  with  Chow  Seng? 

A.     Yes,  that's  right,  up  to  the  present  time. 

The  Court:  Well,  no,  the  question  was  whether 
or  not  you  lived  in  China  with  the  boy  Chow  Seng 
between  1947  and  1950. 

Mr.  Hertogs:     That's  correct. 

The  Court:  That  was  the  question.  Are  you 
having  any  difficulty  with  the  witness  as  to  dialect? 

The  Interpreter:     No,  the  dialect. 

The  Court:  Or  is  it  his  own  mental  ability  that 
you  have  difficulty  with  in  answering? 
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The  Interpreter:  Yes,  it  is  mental  ability.  He 
is  not  giving  me  a  direct  answer,  so  I  have  to  ex- 
plain the  question  to  him. 

The  Court:  It  is  not  a  question  of  inability  to 
understand  one  another  in  the  dialect;  it  is  his 
manner  of  answering? 

The  Interpreter:    Yes,  that's  correct. 

The   Court:     All  right. 

Mr.  Hertogs:    At  this  time,  your  Honor 

The  Court:  What  is  his  manner  of  answering 
the  questions? 

The  Interpreter:  He  is  giving  me  an  answer  in 
a  different  form. 

The  Court:     That  do  not  conform? 

The  Interpreter:  No,  in  a  different  form,  not 
directly.  [23] 

The  Court:  You  mean  that  in  his  answers  he 
talks  about  something  else? 

The  Interpreter:  Something  else,  and  then  lead 
back  to  the  answer. 

The  Court:  Is  that  generally  true?  Have  you 
had  that  difficulty  right  along  now  or  only  in  some 
questions  ? 

The  Interpreter:     In  some  questions. 

The  Court:    All  right,  go  ahead. 

Mr.  Hertogs :  At  this  time,  your  Honor,  I  would 
like  to  have  this  picture  of  five  individuals  marked 
at  Plaintiff's  No.  1  for  identification. 

The  Clerk:  Plaintiff's  Exhibit  1  marked  for 
identification. 
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(Whereupon  photograph  referred  to  above 
was  marked  Plaintiff's  Exhibit  No.  1  for  iden- 
tification only.) 

Q.  (By  Mr.  Hertogs)  :  I  will  show  you  Plain- 
tiff's Exhibit  No.  1  for  identification  and  ask  you 
if  you  have  seen  this  photograph  before? 

A.    Yes,  I  have  seen  it. 

Q.     Now  when  did  you  see  it  before? 

A.     That  picture  was  taken  while  I  was  in  China. 

Q.     Are  you  in  this  picture? 

A.    Yes,  that's  me. 

Q.     Did  you  have  this  picture  taken? 

A.     Yes,  I  did.  [24] 

Mr.  Hargreaves:  Will  you  specify  what  trip 
that  was,  counsel? 

Q.  (By  Mr.  Hertogs) :  When  did  you  have  this 
picture  taken? 

A.     It  was  taken  in  January  of  1947,  I  think. 

Q.     January  of  1947? 

A.    Yes,  around  there. 

Q.     Where  were  you  living  in  January 

A.     (Interrupting)  :     No,  it  was  taken  in  1950. 

Mr.  Hertogs:  Call  the  Court's  attention  that 
this  has  a  date  right  on  it. 

Q.  (By  Mr.  Hertogs)  :  Will  you  please  identify 
the  persons  who  appear  in  that  picture? 

A.     This  is  me. 

Q.     Which  way  are  you  reading? 

The  Interpreter:     From  right  to  left. 

A.     (Continuing)  :     The  next  one  is  my  son,  Chow 
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Seng.    The  next  one  is  a  daughter  of  my  friend, 
and  I  consider  her  my  god-daughter.   The  next  one 
is  my  wife. 

The  Court:     That  is  the  second  wife? 

A.  (Continuing) :  And  the  small  child  is  an- 
other son  of  mine. 

Q.  (By  Mr.  Hertogs) :  Now  is  that  the  first 
or  second  wife?  A.     My  second  wife. 

Q.  And  is  that  woman  the  mother  of  the  small 
child  that  appears  in  the  picture? 

A.    Yes.  [25] 

Q.     Now  where  was  this  picture  taken? 

A.     In  Canton  City,  China. 

Q.     Now  why  did  you  have  this  picture  taken? 

A.  Well,  I  was  about  to  leave  for  the  United 
States,  so  I  had  the  picture  taken  for  remembrance. 

Q.  Who  put  the  date  on  the  bottom  of  the  pic- 
ture? A.     I  did.   I  wrote  it  down. 

Mr.  Hertogs:     I  ask  it  be  admitted,  your  Honor. 

The  Court:     It  may  be  admitted. 

The  Clerk:  Plaintiff's  Exhibit  1  admitted  into 
evidence. 

(Whereupon  Plaintiff's  Exhibit  No.   1   for 
identification  onlj^  was  received  in   evidence.) 

Mr.  Hertogs:  I  have  a  picture  of  two  small 
persons  I  would  like  to  have  marked  as  Plaintiff's 
Exhibit  next  in  order,  your  Honor,  for  identifica- 
tion. I  have  shown  all  these  exhibits  to  counsel 
previously,  your  Honor. 
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The  Clerk:  Plaintiff's  Exhibit  2  marked  for 
identification. 

(Whereupon  photograph  referred  to  above 
was  marked  Plaintiff's  Exhibit  No.  2  for  iden- 
tification only.) 

Q.  (By  Mr.  Hertogs) :  Ask  you  if  you  have 
seen  this  picture  before,  which  is  marked  Plaintiff's 
Exhibit  No.  2  for  identification? 

A.     Yes,  I  have  seen  it. 

Q.     Who  are  they?  [26] 

Mr.  Hargreaves:  I  will  object,  your  Honor;  the 
photograph  is  of  a  very  small  boy  and  a  very  small 
girl,  and  I  don't  believe  there  has  been  a  proper 
foundation  to  show  that  he  knows  who  those  per- 
sons are. 

The  Court :    Well,  he  is  asking  him  who  they  are. 

Mr.  Hargreaves:  I  mean,  my  objection  was, 
there  hasn't  been  any  foundation  to  show  that  he 
had  any  knowledge  of  who  these  people  are. 

Mr.  Hertogs:     Well,  he  can  identify  them. 

The  Court:     That  is  what  he  is  asking  him. 

Mr.  Hertogs:  I  am  asking  if  he  can  identify 
them. 

A.     Yes,  I  know  them. 

Q.     (By  Mr.  Hertogs) :    Who  are  they  ? 

A.  The  boy  is  my  son  and  the  girl  is  my 
daughter. 

Q.     What  is  the  name  of  your  son? 

A.     The  son's  name  is  Chow  Seng. 

Q.     And  who  is  the  daughter? 
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A.     The  daughter's  name  is  Chow  Suey. 

Q.     How  can  you  recognize  them? 

A.     Well,  they  are  my  children,  I  ought  to  know. 

Q.  Now  did  you  have  this  photograph  in  your 
possession  ? 

A.  Well,  yes,  I  had  this  in  my  possession  when 
I  came  back  the  last  trip. 

Q.  Do  you  know  when  that  photograph  was 
taken?  A.     It  was  taken  in  1938.  [27] 

Q.     In  what  year?  A.     1938. 

Q.     How  old  is  the  boy  in  that  picture? 

The  Interpreter :  You  mean  at  the  time  of  taking 
the  picture? 

Mr.  Hertogs:    Yes. 

A.     He  was  very  small  then. 

Q.  (By  Mr.  Hertogs) :  Were  you  in  China  at 
the  time  this  picture  was  taken? 

A.     I  had  already  returned  to  the  United  States. 

Q.     From  which  trip? 

A.     After  my  return  on  the  second  trip. 

Q.     What  trip  do  you  mean  by  '^ second  trip"? 

A.     I  have  forgotten  the  dates. 

Q.  You  have  testified  Chow  Seng  was  born  in 
1934?  A.     Yes. 

Q.  Now  you  also  testified  that  you  came  back 
from  one  trip  to  China  in  1939? 

A.  Well,  I  don't  think  I  can  remember  the 
dates. 

Q.  The  records  show  that  you  made  another 
trip  to  China  in  1939  and  returned  in  1940;  do  you 
understand  ?  A.     Yes. 
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Q.  Now  from  the  time  Chow  Song  was  born  in 
1934  to  the  time  that  you  returned  to  the  United 
States  in  the  early  part  of  1939,  did  he  live  with 
you  in  China?  [28] 

A.  Yes,  I  was  living  with  him  during  all  that 
time. 

Q.     You  lived  together?  A.     Yes. 

Q.     And  who  else  lived  with  you  at  that  time? 

A.  Well,  my  other  sons  were  living  with  me 
then.  Chow  Bow  and  Chow  Fat. 

Q.  Was  Chow  Sam  and  Chow  Hing  also  living 
with  you  at  that  time? 

A.    Yes,  they  were  there  also. 

Q.  Now  did  you  all  live  together  in  the  same 
house  ?  A.     Yes. 

Q.     Did  you  have  your  meals  together? 

A.    Yes. 

Q.  And  everybody  slept  in  the  same  house,  is 
that  correct?  A.    Yes,  the  same  house. 

Q.  Now  you  have  testified  that  your  first  wife 
was  Wong  Suey  Hong,  is  that  correct? 

A.    Yes. 

Q.  Was  Wong  Suey  Hong  the  mother  of  Chow 
Seng?  A.     Yes. 

Q.  Did  you  and  Wong  Suey  Hong  treat  Chow 
Seng  as  your  son?  A.    Yes. 

Q.    Now  who  gave  birth  to  Chow  Seng? 

A.    Wong  Suey  Hong. 

Q.     And  where  was  that?  [29] 

The  Court:    Where  was  the  birth? 

A.     Canton  City. 
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Q.  (By  Mr.  Hertogs)  :  And  you  were  present 
at  that  time?  A.     Yes,  I  was. 

Q.  And  had  you  and  Wong  Suey  Hong  been 
living  together  prior  to  that  time  as  man  and  wife? 

A.     Yes. 

Q.  Now  subsequent  to  that  time  you  made  an- 
other trip  to  China  between  1939  and  1940,  is  that 
correct  ?  A.     Yes. 

Q.  Was  Chow  Seng  living  with  you  at  that 
time  ?  A.    Yes. 

Q.     Did  he  live  in  the  same  house  with  you? 

A.    Yes. 

Q.     And  he  ate  his  meals  with  you? 

A.    Yes. 

Q.  And  did  the  boy  that  you  saw  in  China 
during  this  1939  to  1940  trip  look  like  the  boy 
that  you  last  saw  in  China  when  you  left  and  re- 
turned to  the  United  States  in  1939  ? 

A.    Yes,  it  was  the  same  person. 

Q,  When  was  the  next  time  that  you  saw  Chow 
Seng? 

A.     Well,  the  next  trip  when  I  went  to  China. 

Q.  Now  when  you  went  to  China  at  that  time 
and  saw  Chow  Seng,  did  he  look  like  the  same  boy 
that  you  saw  when  you  left  China  and  returned 
to  the  United  States  in  1940?  [30]  A.     Yes. 

Q.     Is  Chow  Seng  your  lawful  blood  son? 

A.    Yes. 

Q.  Have  you  always  claimed  to  have  a  son 
named  Chow  Seng?  A.    Yes. 

Q.     Now  is  this  person  who  is  now  present  in 
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court   the   same   Chow    Seng   that   you   have   con- 
sistently claimed  throughout  the  years'? 

A.     Yes. 

Mr.  Hertogs:  I  will  ask  that  the  1942  income 
tax  statement  here  be  marked  as  Plaintiff's  exhibit 
next  in  order,  your  Honor. 

The  Clerk:  Plaintiff's  Exhibit  3  marked  for 
identification. 

The  Court:     1940  Income  Tax  Statement? 

Mr.  Hertogs:  1942,  and  1943  as  Plaintiff's  next 
in  order,  your  Honor,  and  then  1944  and  1945.  The 
next  one,  certified  copy  to  Selective  Service  ques- 
tionnaire  

The  Clerk:  Plaintiff's  Exhibits  4,  5,  6  and  7 
marked  for  identification. 

Mr.  Hertogs:     3,  4,  5,  6  and  7. 

(Whereupon  documents  identified  above  were 
thereupon  marked  Plaintiff's  Exhibits  3,  4,  5, 
6  and  7  for  identification  only.) 

Q.  (By  Mr.  Hertogs)  :  I  will  show  you  Plain- 
tiff's Exhibit  No.  [31]  3  for  identification  and  ask 
you  if  you  recognize  this  document. 

A.     Well,  it  is  my  income  tax  return. 

Q.  Did  you  file  that  income  tax  return  with  the 
Bureau  of  Internal  Revenue  in  San  Francisco  for 
the  year  1942?  A.     Yes,  I  did. 

Q.  I  will  show  you  Plaintiff's  Exhibit  No.  4 
for  identification  and  ask  you  if  you  recognize 
that  document. 

A.     This  is  also  my  income  tax  return. 
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Q.  Aiid  did  you  file  that  with  the  Bureau  of 
Internal  Revenue  for  the  fiscal  year  1943? 

A.    Yes,  I  did. 

Q.  I  mil  show  you  Plaintiff's  Exhibit  No.  5 
for  identification  and  ask  you  if  you  recognize 
that  document. 

A.     This  is  also  my  income  tax  return, 

Q.  And  did  you  file  that  with  the  Bureau  of 
Internal  Revenue  at  San  Francisco  for  the  fiscal 
year  1944?  A.     Yes,  I  did. 

Q.  I  will  show  you  Plaintiff's  Exhibit  No.  6 
for  identification  and  ask  you  if  you  recognize  that 
document  ? 

A.     This  is  also  my  income  tax  return. 

Q.  And  did  you  file  that  with  the  Bureau  of 
Internal  Revenue  at  San  Francisco  for  the  fiscal 
year  1945?  A.    Yes,  I  did. 

Q.  Now^  did  you  register  for  Selective  Service 
in  1942?  [32]  A.     Yes,  I  did. 

Q.  I  will  show  you  Plaintiff's  Exhibit  No.  7  for 
identification  and  ask  you  if  you  recognize  this 
document.  I  call  your  attention  specifically  to  the 
signature  at  the  bottom  of  page  7. 

A.     Yes,  that  is  my  signature. 

Q.  And  did  you  file  this  Selective  Service  ques- 
tionnaire with  the  Selective  Service  system  in  Jan- 
uary of  1943?  A.     Yes,  I  did. 

Mr.  Hertogs:  I  will  ask  these  be  introduced  in 
evidence. 

Mr.  Hargreaves :  May  I  ask  counsel  the  purpose 
they  are  being  introduced  for? 
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Mr.  Hortogs:  To  show  the  consistent  claim  of 
the  son  Chow  Seng,  your  Honor. 

Mr.  Hargreaves :  May  I  make  the  same  objection 
as  to  the  prior  statement  of  the  witness?  He  has 
a  self-interest,  and  he  claimed  allotments  for  his 
children  on  the  income  tax,  and  also  to  show  con- 
sistency with  the  immigration  records,  and  it  is 
an  attempt  to  corroborate  the  witness'  present  tes- 
timony, and  the  documents  are  self-serving. 

The  Court:  Well,  the  documents  are  self-serving, 
there  is  no  doubt  about  that.  It  doesn't  prove  that 
that  is  the  son,  but  let  them  be  marked.  The  ob- 
jection really  is  to  the  weight  rather  than 

Mr.  Hertogs:  That  is  correct,  your  Honor,  it 
is  a  [33]  question  as  to  the  weight  rather  than  to 
the  admissibility;  and  it  is  a  little  bit  out  of  order 
of  proof. 

The  Court:    Let  them  be  marked. 

The  Clerk:  Plaintiff's  Exhibits  3,  4,  5,  6,  and  7 
admitted  into  evidence. 

(Whereupon  Plaintiff's  Exhibits  3,  4,  5,  6, 
and  7  for  identification  only  were  received  in 
evidence.) 

Mr.  Hertogs :  At  this  time,  your  Honor,  I  would 
like  to  make  a  request  for  the  Government  to  pro- 
duce the  blood  examinations  that  were  conducted 
in  this  particular  case  in  accordance  with  the 
Court's  order. 

Mr.  Hargreaves:     Counsel  was  furnished  a  copy. 
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Mr.  Hertogs:  I  do  not  happen  to  have  them.  I 
don't  know  what  I  did  with  them. 

Mr.  Hargreaves:  I  will  stipulate  they  are  com- 
patible. 

The  Court:  The  blood  examinations  of  the  wit- 
ness and  of  the  alleged  son? 

Mr.  Hertogs:    Yes,  your  Honor. 

The  Court:    What  do  they  show? 

Mr.  Hargreaves:  Paternity  was  possible,  your 
Honor. 

The  Court:  They  show  the  same  blood — they 
show  that  the — what  do  they  call  it? 

Mr.  Hertogs:  Compatibility.  You  have  differ- 
ent groupings,  your  Honor. 

The  Court :     The  same  group,  or  compatible ? 

Mr.  Hertogs:  Compatible  blood  groupings,  yes, 
your  Honor.  As  long  as  the  Government  will  stipu- 
late to  it 

The  Court:  Why  encumber  the  record  with  it, 
then,  if  there  is  a  stipulation  on  it? 

Mr.  Hertogs:     We  will  not. 

The  Court :  What  do  the  examinations  show,  Mr. 
Hargreaves  ? 

Mr.  Hargreaves :  If  the  Court  please,  the  exami- 
nation showed  that  paternity  was  possible  under 
the  blood  grouping. 

The  Court:  There  were  compatible  blood  group- 
ings. 

Mr.  Hargreaves:  That's  right.  Of  course  we 
only  had  just  the  witness.  We  didn't  have  the 
mother — so  that  the  test  is  actually  very  limited. 
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The  Court:  It  shows,  though,  as  ])etwoen  fatlier 
and  alleged  son,  there  was  a  compatible  blood 
grouping*? 

Mr.  Har greaves:     That's  correct. 

Mr.  Hertogs:     That  is  right,  your  Honor. 

Q.  (By  Mr.  Hertogs):  Mr.  Chow,  you  have 
identified  this  boy  sitting  in  the  first  row  as  your 
son,  Chow  Seng,  is  that  correct?  A.    Yes. 

Q.  Is  this  boy  that  is  sitting  in  this  courtroom 
the  same  person  that  was  ])orn  to  your  wife  in 
Canton  City  in  1934?  A.    Yes,  that  is  correct. 

Q.     And  how  do  you  know  that? 

A.  Oh,  that  is  my  own  son.  I  ought  to  [35] 
know. 

Q.  Well,  did  you  see  him  enough  during  the 
intervening  years  to  clearly  recognize  him  as  your 
son?  A.     That  is  correct. 

Mr.  Hertogs:  I  have  no  further  questions,  your 
Honor. 

The  Court:  Well,  we  will  take  a  five-minute 
recess  now. 

(Recess.) 

Cross-Examination 
By  Mr.  Hargreaves: 

Q.     Mr.   Chow,  on  Mr.   Quong  now — Chow  Yit 
Quong,  is  that  correct? 
A.    Yes,  that  is  correct. 
Q.     Now  is  the  family  name 


The  Interpreter:     Chow  is  the  family  name. 


58  Chow  Sing,  etc.,  vs. 

(Testimony  of  Chow  Yit  Quong.) 

Q.  (By  Mr.  Hargreaves)  :  You  have  previously 
testified  here  that  you  were  in  China  from  1934  until 
1939 ;  is  that  correct  ?  A.     Yes. 

Q.  You  also  testified  you  were  in  China  from 
November,  1939,  until  December,  1940,  is  that  cor- 
rect? A.    Yes,  that's  correct. 

Q.  Where  were  you  living  in  China  during  those 
years  ? 

A.  Between  the  years  1934  and  1939  I  was  living 
in  Canton  City  for  a  while  and  then  we  moved  back 
to  the  village. 

Q.  Did  you  also  reside  part  of  the  time  in 
Macao  ?  A.     Yes. 

Q.  During  all  those  years  in  which  you  resided 
in  Canton  City  and  Macao,  in  which  there  was  an 
American  Consul,  did  [36]  you  ever  register  the 
birth  of  the  plaintiff?  A.     No,  I  did  not. 

Q.     Why  didn't  you? 

A.  Well,  when  I  was  in  Macao  I  didn't  know 
there  was  an  American  Consulate  there. 

Q.  Did  you  know  there  was  an  American  Consul 
in  Canton  City? 

A.  Yes,  I  know  there  was  a  consulate  there,  but 
I  didn't  register  with  him. 

Q.  Isn't  it  a  fact  that  you  went  to  the  consul  in 
Macao  in  order  to  clear  to  come  to  the  United  States 
in  1940?  A.    Yes. 

Q.  Then  you  did  know  there  was  a  consul  in 
Macao  ? 

A.     No,  I  didn't  went  to  the  Macao  American 
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Consulate.   It  was  the  Hong  Kong  Consulate  and  I 

went  to  get  clearance. 

Q.  Where  did  you  clear  your  other  sons  which 
you  brought  to  the  United  States? 

A.     With  the  Hong  Kong  Consulate. 

Q.  Did  you  at  that  time  register  the  birth  of 
the  plaintiff? 

A.  When  he  asked  me  how  many  sons  I  have, 
I  did  mention  that  I  had  a  son  by  the  name  of 
Chow  Seng. 

Q.     Did  he 

The  Court:  That  was  not  the  question  that  he 
asked.   He  asked  him  whether  he  registered. 

(Reinterpreted.) 

A.     Well,  he  asked  me  and  I  told  him.  [37] 

Q.  (By  Mr.  Har greaves) :  Did  you  fill  out  a 
form?  A.     He  didn't  give  me  any  paper. 

Q.     How  many  sons  do  you  have? 

A.     Nine  sons. 

Q.     How  many  daughters  do  you  have? 

A.     One  daughter. 

Q.     Is  she  alive?  A.     She  died. 

Q.  Then  your  only  children  living  are  nine  sons, 
is  that  correct?  A.    Yes,  nine. 

Q.  Out  of  those  nine  sons  can  you  give  the 
birthdate  of  one  other  than  the  plaintiff? 

The  Interpreter:  I  am  afraid  I  didn't  under- 
stand. 

Q.  (By  Mr.  Hargreaves) :  Can  you  give  the 
birthdate  of  any  of  your  sons  other  than  the  plain- 
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tiff?  A.     I  can  remember  the  youngest  one. 

Q.     What  is  it? 

A.  The  youngest  one  is  Chow  Ting.  He  was 
born  August  31,  1948,  in  Hong  Kong. 

Q.     Is  that  year  1948  correct? 

(Document  produced  by  witness.) 

Mr.  Hargreaves:  I  will  have  to  ask  the  witness 
to  testify  from  memory. 

Mr.  Hargreaves:     Is  the  year  1948  correct?  [38] 
The  Court:     Tell  him  not  to  look  at  the  paper. 

(Interpreted  to  witness.) 

A.    Well,  I  think  it  was  August  31,  1950. 

Q.  (By  Mr.  Hargreaves) :  You  are  not  sure, 
is  that  correct  ?  A.     I  think  it  was  about  then. 

Q.     Who  accompanied 

The  Court:  You  are  having  some  difficulty 
in 

The  Interpreter:  No,  he  is  not.  I  understand 
him  perfectly,  but  he  is  not  giving  me  a  direct 
answer. 

The  Court:  For  instance,  when  you  asked  him 
the  question  as  to  what  was  the  date  the  youngest 
son  was  born,  what  sort  of  an  answer  did  he  give 
you? 

The  Interpreter:  Well,  at  first  he  told  me  it 
was  1948  and  afterwards  he  tells  me  it  is  3950. 

The  Court:  Well,  when  you  asked  him  if  he 
could  remember  the  date  of  birth  of  any  of  his 
children  except  Chow  Seng,  what  sort  of  an  an- 
swer did  he  give  you? 
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The  Interpreter:  He  said  he  couldn't  remember 
anyone  except  tlie  youngest. 

The  Court :     All  right. 

Q.  (By  Mr.  Hargreaves) :  Who  accompanied 
you  to  the  United  States  in  1940? 

A.  Well,  I  was  accompanied  by  Chow  Sam  and 
Chow  Hing. 

Q.  Were  they  excluded  from  admission  to  the 
United  States  by  a  Board  of  Special  Inquiry?  [39] 

Mr.  Hertogs:  I  object  to  the  question,  your 
Honor.  The  record  will  show  that  they  were  ad- 
mitted. 

Mr.  Hargreaves :  The  record  will  also  show  that 
they  were  first  excluded  and  admitted  on  appeal. 
The  purpose  of  the  question  is  to  show,  if  your 
Honor  please,  consistency  in  bringing  sons  to  the 
United  States — whether  or  not  these  other  sons  are 
citizens  or  not;  and  I  believe  it  is  a  proper  deter- 
mination for  the  Courts  to  consider  that  evidence 
at  the  same  time. 

The  Court:     Well,  it  is  a  record  fact,  is  it? 

Mr.  Hargreaves:  It  is  a  record  fact  that  they 
were  excluded  by  a  Board  of  Special  Inquiry. 

The  Court:  Well,  you  don't  need  to  ask  him 
that,  then.  I  will  accept  any  statement  either  side 
wants  to  make  so  far  as  any  record  facts  are  con- 
cerned. If  he  will  state  what  the  record  is,  I  think 
that  will  be  sufficient,  if  you  consider  it  material. 

Mr.  Hargreaves:  If  the  Court  please,  the  rec- 
ord indicates  that  Chow  Hing  and  Chow  Sam  ar- 
rived in  the  United  States  December  29,  1940,  ex- 
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eluded  by  a  Board  of  Special  Inquiry  on  April  the 
7th,    '41 ;   the   case   was   reopened,   re-excluded   on 
August  the  26th,  '41,  and  it  was  appealed  and  the 
appeal  was  sustained  in  October,  '4L 

The  Court:     October  of  '41  they  were  admitted? 

Mr.  Hargreaves:  They  were  finally  admitted, 
yes.  [40]  I  have  the  file  here,  if  the  Court  wishes. 

The  Court:  Well,  that  is  not  necessary.  You 
are  satisfied  to  accept  that  statement  as  to  the 
facts? 

Mr.  Hertogs:  Yes,  as  long  as  the  record  shows, 
your  Honor,  that  the  Appeal  Board  found  that  the 
decision  of  the  Board  of  Special  Inquiry  was  im- 
proper and  admitted  them  as  citizens. 

The  Court:  Well,  obviously  they  must  have 
reversed  them  or  else  they  wouldn't  have  been  ad- 
mitted. 

Q.  (By  Mr.  Hargreaves)  :  You  have  stated  that 
you  were  married  for  the  second  time  on  January, 
1947,  is  that  correct?  A.     Yes,  in  1947. 

Q.     Where  did  that  marriage  take  place? 

A.     In  Canton  City. 

Q.  Was  the  plaintiff  present  at  the  time  of  your 
marriage?  A.     No,  he  was  not  present. 

Q.  Was  he  present  at  the  wedding  feast  which 
occurred  after  your  marriage? 

A.  Well,  during  the  wedding  feast  in  Canton 
City,  my  son  was  not  present;  but  when  we  had 
the  feast  in  the  village,  he  was  then  present. 

Q.  When  was  the  first  time  the  plaintiff  saw 
your  second  wife?  A.     In  the  village. 

The  Court:    When,  when?  [41] 
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A.  (ContiniiingO :  T  think  it  was  in  1947,  in 
January  17th  or  18th. 

Q.     (By  Mr.  Hargreaves) :     In  the  village? 

A.     In  the  village. 

The  Court:     Is  that  after  the  marriage? 

The  Witness:     Yes,  after  the  marriage. 

Q.  (By  Mr.  Hargreaves) :  I  would  like  to  refer 
to  interrogatory — it  was  i3ropounded  to  the  plain- 
tiff, interrogatory  number  four,  in  which  he  ad- 
mitted that  he  testified  that  he  was  actually  j^res- 
ent  at  the  wedding  feast  in  Canton  City.  Do  you 
have  an  comments  to  make  on  his  testimony? 

Mr.  Hertogs:  I  object,  your  Honor.  Interroga- 
tories are  not  admissible  in  evidence.  They  may 
be  admissible  for  purposes  of  cross-examination  or 
impeachment,  but  they  are  not  admissible  in  evi- 
dence. 

Mr.  Hargreaves :  I  will  offer  this,  the  interroga- 
tories, into  evidence  for  the  purpose  of  impeach- 
ment. 

The  Court:     The  answers,  you  mean? 

Mr.  Hertogs:  Interrogatories,  your  Honor,  do 
not  go  to  this  witness.  They  go  down  to  the  plain- 
tiff. Chow  Seng. 

Mr.  Hargreaves:  I  am  only  trying  to  attempt 
to  give  this  witness  an  opportunity  to  explain  the 
testimony,  if  he  can,  of  the  plaintiff,  when  it  is 
inconsistent  with  his  own. 

The  Court:  You  mean  the  answer  to  the  inter- 
rogatories, the  plaintiff  testified  that  he  was  pres- 
ent at  the  feast?  [42] 
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Mr.  Hargreaves:  That's  right.  The  plaintiff  has 
testified  before  the  immigration 

The  Court:    Admits  he  was  present,  it  says. 

Mr.  Hargreaves :  He  says  he  w^as  present  in  Can- 
ton City  at  the  time  of  the  marriage  and  he  did 
attend  the  feast. 

The  Court :  Well,  of  course  now,  what  interroga- 
tory do  you  want  to  propound  to  the  witness  ? 

Mr.  Hargreaves:  Well,  I  just  wanted  to  give 
the  witness  an  opportunity  to  explain  the  testimony 
of  the  plaintiff,  if  he  could.  It  is  inconsistent. 
That  is,  they  can't  be  reconciled.  The  plaintiff  says 
he  was  in  Canton  City  at  the  feast,  the  witness  says 
he  was  in  the  village. 

The  Court:  Well,  you  have  a  contrary  state- 
ment, then? 

Mr.  Hargreaves:     That's  right,  your  Honor. 

The  Court:  Well,  what  good  is  it  going  to  do 
to  have  the  witness  explain  it? 

Mr.  Hargreaves:  Well,  I  just  want  to  find  out 
if  there  is  any  logical  explanation  which  he  can 
give. 

The  Court:    Well 

Mr.    Hargreaves:     Apparently 

The   Court:    just   call   his   attention  to   the 

fact  that  his  son  so  testified  in  answer  to  an  in- 
terrogatory and  ask  him  if  he  has  any  explanation 
of  that. 

Q.  (By  Mr.  Hargreaves)  :  In  answer  to  Inter- 
rogatory No.  4,  your  son  has  stated  that  he  tes- 
tified  before   the   Immigration    [43]    Service    that 
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he  was  in  Canton  City  at  the  time  of  your  mar- 
riage  and   that   he   did  attend   the   weddins^  feast 
which  was  held  in  Canton  City.    Do  you  liave  any 
comments  to  that  statement? 

A.  Well,  I  believe  my  son  misunderstood.  I 
had  two  wedding  feasts,  one  in  Canton  City  and 
the  other  one  in  the  village.  My  son  was  not  pres- 
ent at  the  Canton  City  feast,  but  after  six  or  seven 
days  I  accompanied  my  second  wife  to  the  village 
and  had  another  wedding  feast,  and  it  was  there 
that  he  was  present. 

Q.     You  are  positive  of  that? 

A.    Yes,  I  am  positive. 

Q.     Do  you  have  any  brothers  or  sisters'? 

A.    Yes,  I  have. 

Q.     Please  name  them. 

A.  I  have  a  brother  named  Chow  Sang  Quong. 
He  is  older  than  I  am.    That's  all. 

Q.  You  don't  have  any  sisters,  then,  is  that 
right  ?  A.     No. 

Q.     Does  your  brother  have  any  children? 

A.    Yes,  he  has. 

Q.     How  many  and  what  sex?   Just  the  number. 

A.  He  has  six  sons.  Correction.  Four  sons  and 
a  daughter. 

Q.  Were  any  of  those  children  residing  in  Kwan- 
tung,  Po  Village,  at  the  time  you  were  there  on 
your  recent  trip  to  China? 

A.  Two  of  his  sons  were  in  the  Kwantung,  Po 
Village  at  the  [44]  time  I  was  in  China. 
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Q.  Has  the  plaintiff  ever  been  in  Kwantung,  Po 
Village?  A.     Yes,  he  has  lived  there. 

Q.  How  much  time  has  he  spent  in  Kwantung, 
Po  Village?  A.     About  two  weeks. 

Q.     When?  A.     In   December   of   1946. 

Q.     How  large  is  Kwantung,  Po  Village? 

A.     At  the  present  there  are  only  three  houses. 

Q.  And  the  plaintiff  spent  approximately  two 
weeks  in  the  village  in  1946,  is  that  correct? 

A.    Yes. 

Q.  At  that  time  were  the  children  of  your 
brother  residing  in  this  three-house  village? 

A.  Yes,  two  of  his  sons  were  li^dng  in  Kwan- 
tung, Po  Village  then. 

The  Court :    Is  your  brother  an  American  citizen  ? 

The  Witness:    Yes,  he  is. 

Mr.  Hertogs:  He  lives  in  San  Mateo,  also,  your 
Honor. 

Q.  (By  Mr.  Hargreaves) :  I  direct  your  atten- 
tion to  the  answer  of  plaintiff  to  Interrogatory 
No,  10,  in  which  he  states  in  answer  to  the  ques- 
tion of  what  family  does  your  brother  have,  "I 
now  that  he  has  a  wife  and  some  children,  but  I 
don't  know  how  many  children. 

*'Q.  Have  you  ever  seen  any  of  Chow  Sang 
Quong 's  children?"  [45] 

He  answered,  ''No." 

Ho  you  have  any  explanation  for  that  statement 
if  he  was  actually  in  the  village? 

A.     Well,  at  the  time  my  son  arrived  in  Kwan- 
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tung,  Po  Village,  my  brother's  two  sons  weren't 

there  then. 

Q.  You  have  just  previously  testified  that  they 
were  there. 

A.  Well,  they  were  there  when  I  had  the  wed- 
ding feast. 

Q.     Were  they  invited  to  the  feast? 

A.    Yes,  I  did. 

Q.    Was  the  j^laintiff  at  the  feast? 

A.    Yes,  he  was. 

Q.  Do  you  know  why  he  should  also  state  that 
he  does  not  know  the  names  of  any  of  those  chil- 
dren ? 

A.  Well,  he  never  seen  them,  so  he  wouldn't 
know  their  names. 

Q.  You  have  just  testified  he  was  at  the  feast 
together  with  them. 

A.  Well,  there  was  so  many  people  there  and  I 
didn't  introduce  them  to  him. 

Q.     How  many  people  were  at  the  feast? 

A.     About  15  or  16  people. 

Q.     Were  there  any  other  relatives  there? 

A.  Yes,  some  relatives  of  my  former  wife,  that 
is,  my  deceased  wife. 

Q.  But  these  were  the  only  two  persons  who 
were  actually  your  relatives,  is  that  correct?  [46] 

A.    Yes,  from  my  family. 

Q.  You  have  stated  that  your  first  wife  passed 
away  in  1943,  is  that  correct? 

A.    Yes,  in  1943. 

Q.     Where  did  her  death  occur,  that  is,  in  what 
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place?  A.     At  the  Kwantimg,  Po  Village. 

Q.     What  was  the  cause  of  her  death? 

A.     Well,  it  was  some  kind  of  a  sickness. 

The  Court:     What  kind  of  a  sickness? 

The  Witness:     Well,  it  was  a  contagious  disease. 

The  Court:    What  kind  of  a  contagious  disease? 

The  Interpreter:     He  couldn't  say.    It  is  a  con- 
tagious disease,  that's  all. 

The  Court:     Were  you  there  at  the  time  of  her 
death? 

The  Witness:     No,  I  was  in  the  United  States 
then. 

The  Court:     All  right. 

Mr.   Hargreaves:     How   did  you   learn   of  your 
wife's  death? 

A.     Well,  I  received  a  letter  from  my  son. 

Q.    Which  son? 

A.     The  oldest  son,  Chow  Bow. 

Q.     Did  he  tell  you  in  that  letter  that  your  wife 
had  died  in  the  village?  A.     Yes. 

Q.     When  and  where  did  your  daughter  die? 

A.     My   daughter   died   three   days   previous   to 
my  wife's  death.  [47] 

Q.     Was  that  also  in  the  village? 

A.    Yes. 

Q.    Where  are  your  wife  and  daughter  buried? 

A.     Well,  my  daughter  was  buried  right  opposite 
my  village.   It  is  called  Saw  Dei. 

Q.    And  the  mother? 

A.     My  wife  is  buried  in  Lei  Jee-un. 

Q.     Is  that  near  the  village?  A.    Yes. 
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Q.  Bid  you  visit  their  graves  when  you  were 
in  the  village  on  your  last  trip  ? 

A.    Yes,  I  did. 

Q.  Has  your  wife's  l)ody  ever  been  removed 
and  reburiedl 

A.  Yes,  the  graves  were  opened  and  the  bones 
taken  out  and  then  reburied  in  the  same  place. 

Q.     Still  near  the  village ;  is  that  correct  ? 

A.     The  same  place. 

Q.     That  was  the  original  burial  ground? 

A.     Yes,  the  original  burial  ground. 

Q.  I  direct  your  attention  to  the  plaintiff's  an- 
swer to  Interrogatory  No.  11,  in  which  he  states 
that  his  mother  and  his  sister  both  died  in  Macao. 
Do  you  have  any  explanation? 

A.  Well,  he  was  very  young  then.  I  think  he 
don't  remember. 

The  Court:    Well,  how  old  was  he  at  the  time? 

The  Witness:  I  think  he  was  about  eight  years 
old  then.  [48] 

Mr.  Hargreaves:  The  record  will  reveal,  your 
Honor,  that  he  was  claiming  birth  in  '34 ;  the  death 
occurred  in  1943. 

Mr.  Hertogs:  About  eight  and  a  half  years  old, 
your  Honor.  The  death  was  in  March  and  the 
birth  was  in  August. 

Q.  (By  Mr.  Hargreaves)  :  In  Interrogatory  No. 
11,  the  plaintiff  has  also  stated  that  his  mother  was 
buried  in  Macao  and  that  his  sister  was  buried 
there. 
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A.  Well,  all  right,  then  say  that  he  was  very 
small  and  couldn't  remember  the  events. 

Q.  He  also  testified  that  on  your  last  trip  to 
China  you  moved  your  wife's  body  from  Macao  to 
the  home  village  and  that  you  told  him  so. 

A.  Well,  he  just  misunderstood  me.  What  he 
meant  was  that  I  reopened  the  grave  and  then  took 
the  bones  out  and  then  rebury  it  again  in  the  village. 

The  Court:    Why  did  he  do  that? 

Mr.  Hertogs:  That  is  a  custom,  your  Honor — 
Chinese  custom.    They  do  it  all  the  time. 

The  Interpreter:  That  is  the  Chinese  custom  in 
our  village. 

The  Court:     All  right. 

Q.  (By  Mr.  Hargreaves) :  The  plaintiff  has  also 
testified  that  his  sister  is  still  buried  in  Macao. 

A.  No,  she  was  buried  in  the  same  day  in  the 
village. 

Q.  Has  the  petitioner  ever  resided  in  Quei 
Hing?   [49] 

The  Court:  He  means  did  he  ever  live  in  Quei 
Hing. 

Mr.  Hargreaves:     That  is  Quei  Hing  City. 

The  Court:     Quei  Hing  City. 

The  Interpreter:    You  mean  Quei  Yung? 

Mr.  Hargreaves:    Yes,  that's  right. 

A.    Yes,  two  nights. 

Q.  (By  Mr.  Hargreaves)  :  I  am  speaking  of  the 
plaintiff.  Chow  Seng. 

A.    Yes,  he  did. 

Q.     Did  he  only  stay  there  two  nights? 
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A.     I  mean,  I  was  there  for  two  nights. 

Q.  How  long  did  Chow  Seng  live  in  Quei  Yung 
City?  A.     I  think  two  or  three  years. 

Q.  When  you  were  in  Quei  Yung  for  those  two 
nights,  where  did  you  stay? 

A.     I  was  living  at  a  place  called  Fat  Yun  Low. 

Q.  Is  that  the  same  place  where  Chow  Seng 
was  living?  A.     Yes. 

Q.     How  many  stories  were  in  that  building? 

A.     It  is  a  house  with  a  little  mezzanine  floor. 

Q.  You  previously  testified  that  there  were  four 
rooms  in  the  loft.  Was  that  correct? 

A.    Yes,  I  did. 

Q.     How  many  of  your  sons  were  living  there? 

The  Interpreter:  You  mean  in  the  house  or  in 
the  loft?  [50] 

Q.     (By  Mr.  Hargr eaves) :    The  house. 

A.     Five  sons  together. 

Q.     Was  there  more  than  one  building? 

A.     It  is  only  one  building. 

Q.  You  previously  testified  that  that  was  made  of 
brick  with  wooden  lofts,  that  there  was  a  store 
below  the  lofts.    Is  that  correct? 

A.    Well,  the  ground  floor  was  a  store. 

Q.    Was  there  a  stairway  to  the  loft? 

A.    Yes. 

Q.  Now  I  direct  your  attention  to  the  Interrog- 
atory No.  12  of  the  plaintiff,  in  which  he  describes 
the  living  quarters  in  Quei  Yung  City  as  consisting 
of  three  separate  buildings,  each  of  only  one  stoiy. 
Do  you  have  comment? 
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A.  Well,  there  was  three  buildings  but  con- 
nected together. 

Q.  Was  there  actually  a  two-story  building,  as 
you  have  testified? 

Mr.  Hertogs:  I  object,  your  Honor.  He  hasn't 
stated  there  was  a  two-story  building.  He  said 
there  was  a  ground  floor  and  a  mezzanine. 

Mr.  Hargreaves:  All  right,  we  will  change  the 
question. 

Q.  (By  Mr.  Hargreaves)  :  Was  there  actually 
a  building  with  a  mezzanine  or  loft? 

A.    Yes. 

Q.  The  plaintiff  states  that  there  were  no  lofts, 
that  the  [51]  first  building  was  used  as  a  kitchen 
and  a  dining  room,  the  second  and  third  buildings 
were  used  as  bedrooms.  This  does  not  conform  to 
your    testimony  as  to  the  one  building  with  lofts. 

A.     Well,  I  think  my  son  was  mistaken. 

Q.  He  also  testified  in  answer  to  the  question, 
''Was  there  a  stairway  of  any  kind  in  any  of  those 
buildings"? 

'*A.  There  was  only  one  bamboo  stepladder 
which  was  used  to  hang  things  up  on  nails  on  the 
wall." 

You  have  testified  there  was  a  stairway.  Do  you 
have  any  comment? 

A.  Well,  yes.  My  answer  is  there  is  not  exactly 
a  stairway,  but  the  ladder,  the  bamboo  ladder. 

Q.  Then  your  answer  of  stairway  was  not  cor- 
rect, is  that  right? 
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A.  Well,  we  call  it  a  stairway  and  to  say — and 
in  fact  it  is  a  moving  stairway,  made  of  bamboo. 

Q.  Where  did  you  sleep,  that  is,  in  what  room 
while  you  were  there  the  two  days? 

A.  As  you  go  in  there's  four  rooms  and  I  was  in 
the  rear  room. 

Q.     In  the  which? 

The  Interpreter:     Rear. 

Q.  (By  Mr.  Hargreaves)  :  The  plaintiff  has  de- 
scribed the  sleeping  arrangements  as  that  you  slept 
in  the  first  building,  [52]  that  he  and  two  of  his 
brothers  slept  in  the  middle  building.  Do  you  have 
any  comment? 

A.  Well,  I  know  that  the  first  room  w^as  occupied 
by  my  oldest  son  and  then  the  second  room  was 
occupied  by  Chow  Bow,  my  second  son,  the  third 
room  was  occupied  by  my  son.  Chow  Seng,  and  the 
rear  room  was  occupied  by  me  and  also  Chow  Wing. 

Q.  Do  you  still  claim  that  there  were  not  three 
buildings  but  all  these  rooms  w^ere  actually  in  the 
loft  in  one  building? 

A.    Yes,  there's  four  rooms  in  the  loft. 

The  Court:  You  have  some  more  questions,  I 
take  it,  Mr.  Hargreaves? 

Mr.  Hargreaves:     Yes. 

The  Court :  Perhaps  we  might  take  the  recess  at 
this  time.  I  will  not  be  able  to  hold  session  after 
three  o'clock  today,  because  of  some  matters  that 
have  to  be  attended  to.  But  we  will  meet  at  1:30 
and  then  run  until  three  o'clock.  I  assume  we  won't 
be  able  to  finish  this  case  today? 
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Mr.  Hargreaves:    I  don't  believe  so,  your  Honor. 
The  Court :    Well,  we  will  reconvene  at  1 :30. 

(Whereupon  an  adjournment  was  taken  until 
1:30  o'clock  this  day.)  [53] 

Monday,  December  8,  1952—1 :30  P.M. 

CHOW  YIT  QUONG 
resumed   the    stand    and   having   been    previously 
sworn,  testified  further  as  follows: 

Cross-Examination 
(Continued) 

By  Mr.  Hargreaves: 

Q.  Mr.  Chow,  just  before  lunch  you  testified 
that  you  and  Chow  Seng  were  in  the  home  village 
for  approximately  two  weeks  in  the  first  part  of 
1947,  is  that  correct? 

A.  He  stayed  in  the  home  village  two  weeks,  but 
I  only  stayed  there  one  week. 

Q.  You  were  together  with  Chow  Seng  in  the 
village  for  one  week,  is  that  correct? 

A.  He  went  to  the  home  village  one  week  prior 
to  my  return. 

The  Court:     He  still  hasn't  the  question. 

The  Interpreter :    That  is  the  way  he  answered. 

The  Court:    Well,  try  him  again. 

The  Interpreter:  I  am  trying  to  get  exactly 
what  he  said. 

The  Court:  Ask  him  again  if  he  was  there  one 
week  at  the  same  time  as  Chow  Seng. 

(  Reinterpreted. ) 
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A.     Yes,  we  lived  together  for  a  week. 

Q.  (By  Mr.  Hargreaves) :  During  that  time 
what  were  the  [54]  sleeping  arrangements  in  your 
home  in  Kwantung,  Po  Village? 

A.  We  were  not  living  in  one  house.  He  lives 
in  the  old  house  and  I  lived  in  the  one  next  to  it. 

Q.  Do  you  mean  that  you  slept  in  one  house  and 
he  slept  in  another  house "?  A.     Yes. 

Q.  I  direct  your  attention  to  Interrogatory  No. 
9,  in  which  the  plaintiff  has  stated  that  during  the 
time  that  you  were  in  the  village  with  him,  that 
you,  your  wife — your  second  wife,  that  is — and  the 
plaintiff  all  slept  together  in  one  house. 

A.  No,  that  isn't  true,  and  my  wife  lived  in  one 
house  and  he  lived  in  another. 

Q.  You  previously  stated  that  the  village  con- 
sisted of  three  houses,  is  that  right? 

A.     Yes,  there  were  three  houses. 

Q.  Do  you  recall  testifying  before  the  Board  of 
Special  Inquiry  at  the  Immigration  and  Naturaliza- 
tion Service  at  the  time  Chow  Seng  entered  the 
United  States?  A.     Yes,  I  was  there. 

Q.  Do  you  recall  testifying  at  that  time  that 
there  were  four  houses  in  the  village? 

A.  Well,  at  that  time  I  meant  to  say  there  were 
three  houses  and  one  temple  or  ancestral  hall. 

Q.  Has  there  ever  been  more  than  three  houses 
in  the  village?  [55] 

The  Interpreter :  Does  that  include  the  ancestral 
hall? 
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Mr.  Hargreaves:  No,  just  the  houses,  excluding 
the  ancestral  hall. 

A.     There  were  only  three  houses. 

Q.     That  is  all  there  has  ever  been? 

A.     Used  to  be  eight  houses. 

Q.     What  happened  to  the  other  five  houses? 

A.     They  were  all  torn  down. 

The  Court:     All  what? 

The  Interpreter:     Torn  down. 

Q.  (By  Mr.  Hargreaves)  :  So  the  time  that  you 
and  the  plaintiff  were  in  the  village,  there  were 
only  three  houses,  is  that  correct  ? 

A.     Yes,  that's  correct. 

Q.  Did  the  petitioner  or  the  plaintiff  ever  reside 
in  the  village  at  any  time  other  than  that  two-week 
period?  A.     No. 

Q.  Did  he  reside  in  the  village  for  approximately 
eight  months  after  your  wife's  death? 

A.  I  was  in  the  United  States  then.  I  think  he 
lived  there  for  a  period. 

Q.  You  believe  then  that  he  resided  in  the  home 
village  for  approximately  eight  months,  in  approxi- 
mately 1943  or  1944,  us  that  right? 

A.    Yes.  [56] 

Mr.  Hargreaves:  I  have  no  further  questions, 
your  Honor. 

Redirect  Examination 

By  Mr.  Hertogs:  V 

Q.  Counsel  for  defendant  asked  you  previously 
if  you  registered  the  birth  of  this  plaintiff  with  the 
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American  Consul  General  at  Hong  Kong,  Canton 
or  Macao.     Now  did  you  register  the  birth  of  any 
of  your  other  children  at  the  American  Consulates 
in  China?  A.     No. 

Q.  You  previously  testified  that  at  the  feast 
which  was  held  subsequent  to  your  marriage  to  the 
second  wife,  that  the  two  children  of  your  brother 
were  the  only  relatives  present.  Now  wasn't  the 
wife  of  your  second  brother  or  the  wife  of  one  of 
her  sons  present  also  at  that  feast? 

The  Interpreter:    I  didn't  get  the  question. 

(Record  read.) 

Mr.  Hargreaves :  I  believe,  your  Honor,  he  stated 
that  his  own  relatives,  his  blood  relatives  he  is  refer- 
ring to. 

A.  Well,  at  the  feast,  besides  my  brother's  two 
sons,  there  was  the  wife  of  my  brother's  elder  son. 

Q.     The  wife  of  your  brother's  eldest  son? 

A.    Yes. 

Q.    Where  was  she  living? 

A.     She  was  living  in  my  old  house. 

Q.     In  the  old  house?  A.    Yes.  [57] 

Q.  Is  that  the  same  house  where  Chow  Seng  was 
living?  A.     That  is  correct. 

Q.  Now  you  testified  that  you  were  living  in  the 
new  house,  which  is  next  door.  Now  did  you  eat 
your  meals  in  the  new  house  or  did  you  eat  your 
meals  in  the  old  house? 

A.  Yes,  we  went  to  Chow  Seng's  house  for  our 
meals. 
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Q.  You  actually  had  your  meals,  then,  in  the 
same  house  as  Chow  Seng,  the  same  house  Chow 
Seng  had  his  meals'?  A.     Yes. 

Q.  Did  you  normally  stay  in  that  house  or  the 
house  next  door,  except  for  sleeping  at  night? 

A.  Well,  I  normally  moved  from  one  house  to 
another,  but  when  we  have  the  meals  I  usually  go 
to  Chow  Seng's  house. 

Q.  Now  you  have  stated  that  you  were  informed 
that  your  wife  died  in  Kwangtung,  Po  Village. 
When  did  you  receive  such  notification? 

A.  It  was  when  the  Japanese  suiTendered.  That 
was  the  time  I  received  notice  that  my  wife  died. 

Q.  Now  you  previously  testified  that  your  fam- 
ily was  living  in  Macao  and  you  have  likewise  testi- 
fied that  your  wife  died  in  Kwantung,  Po  Village, 
in  1943.  Now  when  did  the  family  move  back  to 
Kwantung,  Po  Village? 

A.  Well,  I  don't  quite  remember  the  exact  date, 
but  it  was  after  the  Japanese  occupation  of  Hong 
Kong  that  we  moved  back  to  the  village.  [58] 

Q.  You  weren't  there  at  that  time,  is  that  cor- 
rect? A.     I  was  in  the  United  States. 

Q.  Had  the}^  been  back  in  the  village  long  before 
the  death  of  your  wife? 

A.  After  we  moved  back  to  the  village  and  about 
six  months  afterwards  that  was  when  my  wife  died. 

Q.  Now  you  previously  testified  that  the  Kwan- 
tung, Po  Village,  has  three  houses,  now  standing. 
Are  there  any  ruins  of  the  other  five  houses  still 
remaining  ? 
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A.  Well,  tliere  was  some  old  walls  there  remain- 
ing. 

Q.     Old  walls  left.    Is  that  all?  A.     Yes. 

Q.  Now  once  again,  I  show  you  Plaintiff's  Ex- 
hibit No.  2  for  identification  and  ask  you  if  you 
know  where  that  picture  was  taken. 

A.     It  was  taken  in  Macao. 

Q.     Do  you  know  when  it  was  taken"? 

A.     It  was  the  year  when  his  mother  died. 

Q.     The  same  year  the  mother  died? 

A.  After  this  picture  was  taken,  we  moved  to  the 
village. 

Q.  Now  you  previously  stated  that  the  picture 
was  taken  in  1938.  Now  you  state  it  was  taken  just 
before  the  family  moved  to  Kwantung,  Po  Village. 
Now  which  of  those  answers  is  correct? 

A.  Well,  immediately  after  the  taking  of  this 
picture  we  [59]  moved  back  to  the  village. 

Q.  Was  Chow  Seng  smaller  than  this  on  the  last 
trip  you  made  to  China  before  World  War  II — 
smaller  than  the  size  indicated  by  that  picture? 

The  Interpreter :  That  is  when  the  trip — the  trip 
he  made  after  World  War  II? 

Q.  (By  Mr.  Hertogs)  :  Was  Chow  Seng  smaller 
than  this  at  the  time  of  his  return  to  the  United 
States  just  prior  to  World  War  II? 

The  Interpreter:    I  still  can't  get  that. 

Mr.  Hertogs:  He  returned,  see,  to  the  United 
States  in  1940.  How  large  was  Chow  Seng  in  physi- 
cal stature  at  that  time? 

A.     I  don't  think  the  picture  was  taken  in  1940. 
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The  Court:  No,  what  he  wants  to  know  is  this. 
Was  Chow  Seng  bigger  or  smaller  than  he  appears 
in  that  picture  in  1940  when  he  came  back  to  the 
United  States? 

A.     Well,  in  1940  he  was  older  than  this  picture. 

Q.  (By  Mr.  Hertogs)  :  He  was  older  than  this 
picture  ?  A.     M-hm. 

Q.  How  could  he  be  older  in  1940  and  this  pic- 
ture have  been  taken  subsequent  to  your  return  to 
the  United  States  and  just  before  your  family 
moved  back  to  Kwantung,  Po  Village? 

A.  Well,  in  other  words,  I  meant  to  say  that 
this  picture  was  taken  after  my  return  to  the 
United  States.  [60] 

Q.  Were  you  in  China  or  the  United  States  when 
this  picture  was  taken? 

A.     I  had  already  returned  to  the  United  States. 

Q.  Now  how  did  this  picture  come  into  your 
possession  ? 

A.  Well,  I  got  it  when  I  returned  the  last  time 
to  China  and  brought  my  son  over. 

Mr.  Hertogs:  I  will  ask  the  picture  showing  six 
individuals  be  marked  as  plaintiff's  exhibit  next  in 
order,  and  if  there  is  no  objection  on  the  part  of 
counsel,  your  Honor,  I  would  rather  substitute  a 
copy  of  it,  because  it  belongs  to  someone  else. 

Mr.  Hargreaves:    That's  all  right. 

The  Clerk:  Plaintiff's  Exhibit  8  marked  for 
identification. 

(Whereupon  x)hotograph  referred  to  above 
was  marked  Plaintiff's  Exhibit  No.  8  for  identi- 
fication only.) 
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Q.  (By  Mr.  Hertogs) :  I  show  you  Plaintife's 
Exliibit  No.  8  for  identification  and  ask  you  if  you 
liave  seen  this  picture  l)ef ore  ? 

A.     Yes,  I  have  seen  it. 

Q.     And  are  you  in  that  picture?  A.     Yes. 

Q.     And  when  and  where  was  that  picture  taken  ? 

A.     It  was  taken  in  1947  in  Canton  City. 

Q.  Will  you  tell  us  who  the  people  are  from 
right  to  left?  [61] 

A.  The  first  one  is  me,  the  second  one  is  Chow 
Seng,  the  third  one  is  So  Tak,  the  fourth  one  is  So 
Tak's  wife,  the  fifth  one  is  my  second  wife,  the 
sixth  and  last  one  is  my  god-daughter. 

Q.  Now  is  this  person,  So  Tak,  that  you  refer 
to  here,  present  in  the  courtroom  at  this  time? 

A.     Yes,  he  is  here. 

Q.  And  is  he  sitting  in  the  rear  of  the  court- 
room ?  A.     Yes. 

Q.     Now  what  was  the  occasion  of  this  picture? 

A.     That  is  the  wedding  picture  of  So  Tak. 

Q.  Now  I  notice  in  this  picture  that  Chow  Seng 
appears  to  be  small  for  his  age  at  that  time.  Was 
he  always  small  for  his  age? 

A.    He  has  always  been  very  small. 

Q.  You  previously  testified  that  your  wife  and 
daughter  died  of  certain  contagious  diseases  in 
China.  Do  you  know  whether  or  not  Chow  Seng  had 
that  contagious  disease?  A.     No. 

Mr.  Hertogs :  I  have  no  further  questions,  your 
Honor. 
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The   Court:     Anything  else? 
Mr.  Hargreaves :    Yes,  your  Honor. 

Recross-Examination 
By  Mr.  Hargreaves: 

Q.  You  previously  stated  you  recall  testifying 
before  the  Board  of  Special  Inquiry  in  San  Fran- 
cisco [62]  at  the  Immigration  Service,  is  that  cor- 
rect? A.     Yes. 

Q.  I  now  show  you  page  15  of  that  Board  record 
and  ask  you  if  that  is  your  signature. 

A.     Yes,  that  is  my  signature. 

Q.  On  page  10  of  this  record  there  is  a  question, 
''Describe  briefly  the  Kwantung,  Po  Village,  as  it 
was  when  you  last  saw  it."  Your  answer,  "There 
were  only  four  houses.  That  is,  four  dwelling 
houses,  when  I  last  saw  the  village,  in  January, 
1947.  There  are  tw^o  houses  and  a  house  back  of 
each  of  them.  There  was  also  a  temple  called  Quan 
Dai." 

You  have  just  now  testified  that  there  were  only 
three  houses.    Which  testimony  is  correct"? 

The  Interpreter:  The  questions  are  pretty  long. 
Could  I  ask  him 

Mr.  Hargreaves:     Do  you  want  to  read  it? 

The  Interpreter:    Ask  him  answer  by  answer? 

Mr.  Hargreaves:     Here  (indicating). 

The  Interpreter:    I  have  explained  the  question. 

Q.  (By  Mr.  Hargreaves) :  Which  is  correct,  his 
present  testimony  or  this  he  gave  before  the  Board  ? 
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A.  What  I  meant  is  three  dwelling  houses  and  a 
temple.    That's  four  all  together. 

Q.  At  that  time  you  stated  there  was  a  house, 
there  were  two  houses  and  a  house  back  of  each  of 
them  and  a  temple  to  [63]  the  north  of  the  village. 
That  testimony  was  not  correct,  then,  is  that  right? 

The  Interpreter :    He  has  even  got  me  confused. 

The  Court :  Well,  that  is  the  vice  of  asking  those 
questions.  All  a  cross-examiner  should  do  is  present 
a  contrary  statement  and  ask  for  explanations — you 
get  arguments. 

Mr.  Hargreaves:  All  right.  I  will  withdraw  the 
question,  your  Honor. 

I  would  like  to  have  the  certified  copy  of  the 
Board  record  marked  for  identification. 

The  Clerk:  Defendant's  Exhibit  A  marked  for 
identification. 

(Whereupon  document  identified  above  was 
marked  Defendant's  Exhibit  A  for  identifica- 
tion only.) 

Mr.  Hargreaves:    Forget  the  question. 

The  Court:  Anything  else  of  the  witness*?  Mr. 
Interpreter,  how  old  were  you  when  you  came  to  the 
United  States  in  1923? 

A.     I  was  25  years  old  then. 

The  Court:     So  you  are  now  how  old? 

A.     53  years. 

Q.  Between  1923  and  the  jiresent  time,  you  spent 
about  half  your  time  in  China,  is  that  right? 
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A.  Well,  I  am  not  clear  on  that.  I  am  here  and 
there. 

Q.  Well,  he  ought  to  know.  Yon  tell  him  I  think 
he  ought  [64]  to  be  able  to  answer  that.  I  say  that 
for  the  28  years  since  1923,  about  half  that  time  he 
spent  in  China,  is  that  right? 

A.  I  think  I  spent  more  time  here  than  in 
China. 

The  Court:  Well,  the  record  shows  about  14 
years  in  China,  is  that  right,  between  1923  and  the 
present  time? 

Mr.  Hertogs:     Well,  not 

The  Court:  Well,  almost  14,  the  way  I  figure  it, 
more  or  less. 

The  Court:  Well,  the  next  question  is  this. 
What  did  you  do  during  those  years  that  you  were 
in  China?    What  did  you  do? 

A.  Well,  my  family  is  there,  so  I  just  go  back 
and  visit  them. 

Q.  Did  you  do  any  work  or  engage  in  any  busi- 
ness during  the  years  that  you  spent  in  China  since 
1923?  A.     No,  I  did  not. 

Q.  The  only  time  you  worked  from  1923  was 
when  you  were  living  in  the  United  States? 

A.     That's  correct. 

Q.  And  what  was  your  first,  what  did  you  do  the 
first  two  or  three  years  by  way  of  work  after  you 
came  to  the  United  States  in  1923? 

A.     I  was  working  in  a  Chinese  restaurant. 

Q.  All  right.  What  work  did  you  do  in  China 
before  you  left  there  in  1923?  [65] 
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A.     I  was  farming  in  China. 

Q.  Now  from  1923  to  the  present,  up  to  the 
present  time,  where  do  you  consider  your  home,  in 
the  United  States  or  in  China? 

A.     I  consider  the  United  States  my  home. 

Q.  Well,  if  you  consider  the  United  States  as 
your  home,  why  did  you  spend  so  many  years  in 
China  after  1923? 

A.  Well,  most  of  my  family  is  in  China,  so  I 
have  to  go  home  and  go  back  and  visit  them  until 
they  are  all  here. 

Q.  Now  I  understand  that  from  1946  to  1950  you 
lived  in  China,  is  that  right?  A.     Yes. 

The  Court :    Mr.  Interpreter,  how  old  are  you  ? 

The  Interpreter :    I  will  be  50  next  week. 

The  Court :    Were  you  born  in  the  United  States  ? 

The  Interpreter:     Yes. 

The  Court:  So  you  went  to  school  here  in  the 
United  States'? 

The  Interpreter:  Yes,  but  I  have  been  to  China 
for  about  six  years. 

The  Court:     Any  other  questions,  counsel? 

Mr.  Hertogs :    No,  your  Honor. 

The  Court:     That's  all. 

Mr.  Hertogs:  Your  Honor,  at  this  time  I  would 
like  to  call  the  Court's  attention,  and  ask  the  Court 
to  take  judicial  [QQ^  notice  of  the  fact  that  it  was 
impossible  for  this  man  to  bring  his  w^ife  to  the 
United  States  from  the  time  of  his  entry  in  1923 
up  to 

The   Court:     I   wasn't  intending  to   make   any 
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point  of  that.  Any  questions  I  asked  were  directed 
to  the  general  picture  of  the  situation  that  I  think 
is  applicable  to  many  of  these  cases,  that's  all.  I 
realize  that  what  you  say  is  correct. 

(Witness  excused.) 

Mr.  Hertogs :  At  this  time,  your  Honor,  normally 
I  w^ould  call  the  plaintiff  as  a  witness  next  in  order, 
but  I  have  an  out-of-town  witness  who  has  a  busi- 
ness in  Susanville,  and  I  would  prefer  to  call  him 
out  of  turn. 

The  Court:     Very  well. 

Mr.  Hertogs:     So  Tak. 

The  Clerk:  Does  this  witness  understand  Eng- 
lish? 

Mr.  Hertogs:    Well — just  in  case 

So  Tak,  do  you  understand  enough  English? 

(So  Tak  nodded  in  the  affirmative.) 

SO  TAK 
called  on  behalf  of  the  plaintiff,  sworn. 

The  Clerk:     Please  be  seated.    Will  you  tell  the 

Judge  your  name?  A.     My 

The  Court :    What  is  your  name  ?  [67] 

A.    My  name  is  So  Tak. 

The  Clerk:    How  do  you  spell  that? 

A.     S-o   T-a-k. 

The  Court:    Tak? 

The  Witness:     Yes. 

The  Court:    So  Tak? 

The  Witness:    Yes. 

The  Court:    Is  that  right? 
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Mr.  Hertogs:     Yes,  your  Honor. 

(Answers  given  in  English  except  as  other- 
wise indicated.) 

Direct  Examination 
By  Mr.  Hertogs : 

Q.     And  where  do  you  live,  So  Tak*? 

A.     I  live  Susanville. 

Q.     And  are  you  a  United  States  citizen? 

A.     Yes. 

Q.  And  how  did  you  acquire  your  United  States 
citizenship?  A.     1955  I  take  the  citizenship. 

Q.     1945?  A.     1945. 

Q.     1945?  A.     Yes. 

Q.  You  were  naturalized  while  you  were  in  the 
Army,  is  that  correct?  A.     Yes. 

Q.  Do  you  have  any  proof  of  United  States 
citizenship  with  you?  [68]  A.     Yes. 

Q.     May  I  see  it,  please. 

A.  Citizenship  —  I  —  paper  here.  Citizenship 
paper.    (Producing  document.) 

Q.  Citizenship  papers  there.  But  you  have 
something,  haven't  you? 

(Witness  stood,  addressed  a  remark  in  Chi- 
nese to  a  man  seated  in  the  body  of  the  court- 
room, an  overcoat  was  transported  by  the  said 
man  to  the  courtroom  barrier,  a  document  was 
produced  therefrom  and  transmitted  to  counsel 
via  the  interpreter.) 
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A.     I  am  citizen,  I  have  passport. 

Q.     (By  Mr.  Hertogs)  :    You  have  a  passport? 

A.    Yes. 

Q.  United  States  Passport  No.  2667,  issued  in 
San  Francisco  to  So  Tak,  S-o  T-a-k,  115  Waverly 
Place,  San  Francisco,  on  May  7,  1947. 

Is  that  your  picture  ?  A.    Yes. 

Q.  On  page  4  of  this  document.  And  you  were 
naturalized  while  you  were  in  the  Army,  is  that 
correct?  A.     Yes,  m-hm. 

Q.     Do  you  know  a  man  named  Chow  Yit  Quong? 

A.    Yes,  and 

Q.  And  when  did  you  first  meet  Chow  Yit 
Quong?  [69] 

A.     1936 

Q.     1936?  A.     Yes. 

Q.     Where  did  you  meet  him  in  1936  ? 

A.     Hong  Kong. 

Q.     In  Hong  Kong?  A.     M-hm. 

Q.  And  how  long  did  you  know  him  at  that 
time? 

A.     Oh,  before,  I  know  three,  four  days. 

Q.     Three  or  four  days?  A.     M-lun. 

Q.     When  did  you  first  see  Chow  Yit  Quong? 

A.  On  this  time  he  come,  I  get  army,  I  come 
San  Francisco,  I  know  him,  I  know  him. 

Q.     You  met  him  here  again  in  San  Francisco? 

A.    Yes. 

Q.     And  when  was  that? 

A.    Waverly,  you  know,  115,  I  know  him. 

Q.     115  Waverly  Place?  A.     M-hm. 
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Q.     Now,  what  year  was  this  % 

A.     I  come  1946,  San  Francisco. 

Q.     1946?  A.     M-hm. 

Q.  Now,  did  you  make  a  trip  to  China  subse- 
quent to  that  time  ?  [70]  A.     Yes. 

Q.    And  when  did  you  make  this  trip  to  China? 

A.     1947. 

The  Court:     1947? 

Q.  (By  Mr.  Hertogs) :  May  I  see  that  passport 
again,  please? 

A.     Yes  (producing). 

(Conversation   between   Messrs.    Hargreaves 
and  Hertogs  out  of  hearing  of  the  reporter.) 

Mr.  Hertogs:  This  passport  indicates  you  re- 
turned to  the  United  States  on  September  8,  1947, 
and  were  admitted  by  the  Immigration  and  Natu- 
ralization Service  at  that  time.  Is  that  the  correct 
date  of  your  return? 

A.    Yes,  I  come  back  then. 

Q.  Now,  how  long  had  you  been  in  China  on 
that  trip?  A.     Two  months,  18  days. 

Q.    What  was  the  purpose  of  that  trip  to  China  ? 

A.     How  long  is 

Q.     Why  did  you  go  to  China? 

A.     May  or  June. 

Q.     You  went  in  May  or  June,  but  why? 

A.     Oh,  I  go  to  China  to  get  married. 

The  Court :     What  was  the  answer  ? 

Mr.  Hertogs :     To  get  married. 

Q.     (By  Mr.  Hertogs)  :     I  show  you 
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A.     I  went  to  China  to  get  married.  [71] 

Q.     You  went  to  China  to  get  married  ? 

A.    Yes. 

The  Court :  What  is  the  matter  with  the  Chinese 
girls  in  the  United  States?  Why  don't  some  of  the 
Chinese  boys  and  men  here  marry  the  Chinese  girls 
that  are  in  the  United  States  ? 

The  Witness:  Oh,  I  don't  know,  I  go  to  China 
and  marry. 

The  Court :  I  know  you  did  that,  but  I  say,  why 
did  you  go  to  China  to  get  married  ? 

The  Witness :     I  like  it  better  China. 

The  Court:  Why  do  you  like  it  better?  What's 
the  matter  with  these  girls'? 

The  Witness:  Oh,  here — I  don't  know.  You 
know,  I  don't  know  much  English,  you  know  me. 
I  no  English. 

The  Court:  Well,  you  mean  that  the  Chinese 
girls  of  Chinese  ancestry  in  this  country  speak  bet- 
ter English  than  you?  Is  that  what  you  mean? 

The  Witness:  I  not  much  English.  He — don't 
know  with  me. 

The  Court :  I  never  thought — I  was  going  to  say 
that  I  never  thought  language  was  a  barrier  to  that 
sort  of  thing. 

The  Witness:  I  like  in  China.  I  don't  like  him 
here. 

The  Court:  I  asked  that  question  because  this 
is  one  of  the  things  that  I  commented  on  in  the 
other  case,  and  that  I  have  observed  in  so  many  of 
the  cases,  that  there  is  a  pattern  that  is  followed — 


Herbert  Broivnell,  Jr.,  etc.  91 

(Testimony  of  So  Tak.) 

here  the  American  citizens  of  Chinese  [72]  ances- 
try; everyone  of  them  has  to  go  back  to  China  to 
find  a  gal  to  marry. 

Mr.  Hertogs:     That  is  true,  your  Honor. 

The  Court:  Well,  it  is  true,  but  there  is  a  defi- 
nite significance  to  that  in  connection  with  these 
cases. 

Mr.  Hertogs:  I  don't  think — I  think  the  Court 
is  stressing  that  point  too  much.  I  think  you  would 
find 

The  Court:  I  don't  know  what  the  meaning  of 
it  is,  Mr.  Hertogs.  I  just  say  that  it  is  a  matter  of 
some  significance.  I  don't  know  how  to  evaluate  it. 
I  am  not  pretending  to. 

Mr.  Hertogs :  It  is  a  question  of  where  the  num- 
ber of  boys  and  the  number  of  girls  married  here, 
usually  the  American  born  are  inter-marrying, 
whereas  those  who  are  born  in  China  go  back  to 
China  and  marry.  There  has  been  a  pattern  for — 
even  all  these  veterans  that  were  naturalized  during 
World  War  II  and  even  a  number  of  our  American 
born  veterans  of  World  War  II  all  returned  and 
married  Chinese  girls  who  were  born  in  China. 

Q.  (By  Mr.  Hertogs) :  I  will  show  you  Plain- 
tiff's Exhibit  No.  8  for  identification  and  ask  you  if 
you  have  seen  this  picture  before  ? 

A.    Yes. 

Q.    And  when  did  you  see  that  picture  ? 

A.     The  place.  Canton. 

Q.     Canton  City?  [73]  A.     Yes. 

Q.     When  was  that  picture  taken? 
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A.  Oh,  take  this  picture  I  marry  Leon  Tung 
Company. 

Q.     Leon  Tung  Company  picture  ? 

A.     M-hm. 

The  Court :     That  is  when  you  got  married  ? 

The  Witness:     Yes. 

The  Court:     That  is  your 

The  Witness:     I  marry. 

The  Court:     Where's  your  wife  now? 

The  Witness:     Susanville. 

The  Court:     Where? 

The  Witness:     Susanville. 

The  Court :     Oh,  she  is  over  here  ?  You  live  here  ? 

The  Witness :     I  work  Susanville. 

The  Court:     I  see. 

The  Witness :     I  live — I  leave  her  in  Susanville. 

The  Court:     She  came  in  as  a  war  bride? 

Mr.  Hertogs:    Yes,  your  Honor. 

The  Court:     Is  that  right? 

Mr.  Hertogs:     Yes,  she  returned. 

Q.  (By  Mr.  Hertogs)  :  Will  you  identify  these 
people  from  right  to  left  ? 

A.     Oh,  Chow  Yit  Quong 


Q 

A 

Q 
Q 
Q 

A 

Q 
Q 


Who  is  the  next?  [74] 

Chow  Seng. 

Chow  Seng?  A.     This  is  me. 

That  is  yourself?  A.    My  wife. 

Your  wife? 

He  is  Suey  Hong,  his  wife. 

Whose  wife?  A.     Chow  Yit  Quong. 

Chow  Yit  Quong 's  wife? 
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A.     A  God-sister. 

Q.     God-sister?  A.     God-children. 

Q.  And  this  was  taken  right  after  your  marriage, 
is  that  correct?  A.     Yes. 

Mr.  Hertogs:  Ask  that  it  be  introduced  in  evi- 
dence, your  Honor. 

The  Clerk:  Plaintiff's  Exhibit  8  admitted  into 
evidence. 

(Whereupon  Plaintiff's  Exhibit  8  for  identi- 
fication only  was  recieved  in  evidence.) 

Q.  (By  Mr.  Hertogs)  :  Now,  while  you  were  in 
China  on  this  trip,  did  you  meet  a  boy  identified  as 
Chow  Seng?  A.     M-hm. 

Q.  That  is  the  same  boy  whose  picture  appeared 
in  that  picture?  [75]  A.     Yes,  same  boy. 

Q.    And  where  did  you  meet  him  ? 

A.  Oh,  I  marry,  you  know — I  don't  know,  not 
much  here — I  loiow  Chow  Yit  Quong,  Chow  Seng. 

The  Court :     Did  you  get  that  ? 

The  Reporter :     Not  all  of  it. 

Mr.  Hertogs:  Would  you  like  to  use  the  inter- 
preter % 

The  Court:  Well,  take  it  slower.  Maybe  we  can 
get  it. 

Q.  (By  Mr.  Hertogs) :  How  did  you  meet 
Chow  Seng  at  that  time? 

A.  Oh,  he  —  father,  you  know  —  Chow  Seng 
father. 

Q.    Yes. 
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A.  I  know  him,  I  told  his  boy  come  up  see  me, 
I  take  some  pictures. 

Q.  You  told  him  to  come  and  see  you  and  take 
some  pictures?  A.     Yes. 

Q.  You  Imew  Chow  Yit  Quong  here  in  the 
United  States?  A.    M-hm. 

Q.  And  did  you  know  Chow  Yit  Quong  was  in 
China?  A.     Yes. 

Q.    How  did  you  know  that  he  was  in  China? 

A.     Oh,  I  go  back  to  China,  go  back  Hong  Kong. 

Q.    Yes? 

A.     You  know,  I  find  Chow  Yit  Quong. 

Q.  You  find — And  where  did  5^ou  find  Chow  Yit 
Quong?  [76]  A.     I  go  Je-ung  Wing  Company. 

Q.    Je-ung  Wing  Company?  A.     M-hm. 

Q.    And  what  did  they  tell 

A.  They  told  me  Chow  Yit  Quong  leave  Canton, 
China. 

Q.     Lived  in  Canton,  China? 

A.     Canton,  China. 

Q.  Wliere  did  you  see  Chow  Yit  Quong  in 
China? 

A.  I  go,  finally  he  go  over  to  Canton,  China,  you 
know — I  go,  he,  I  see. 

Q.  You  went  to  see  him,  went  to  his  home  to  see 
him,  is  that  right?  A.     Yes. 

Q.     When  was  that?  A.     Right  after 

Q.  It  was  after  you  returned,  right  after  you  re- 
turned to  China?  A.     Yes. 

Q.     AVas  that  before  or  after  your  marriage? 

A.     Oh,  after  married,  I  go,  before — I  go  China, 
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I  see  him,  I  see  Canton,  you  laiow,  live  hotel. 

Q.     You  lived  in  a  hotel?  A.     Yes. 

Q.     Where?  A.     Canton.  [77] 

Q.  Where  were  you  married  in  Canton  or  Hong 
Kong?  A.     Married  Canton. 

Q.  Married  in  Canton.  Now,  you  saw  Chow  Yit 
Quong  in  Canton,  is  that  right?  A.     Yes. 

Q.     And  did  you  see  Chow  Seng?  A.     Yes. 

Q.     In  Canton?  A.     Yes. 

Q.  Now,  the  Chow  Seng  you  saw  in  Canton,  is 
he  the  same  boy  that  is  here  in  the  courtroom  today  ? 

A.    Yes,  yes. 

Q.     Same  boy  ?  A.     Same  boy. 

Q.     Now,  how  did  you  meet  Chow  Seng  in  China  ? 

A.  Oh,  I  go,  I  know  Chow  Yit  Quong.  I  see 
Chow  Seng,  he  boy. 

Q.  You  knew — now  let  me  see  if  I  have  this 
right.  You  knew  Chow  Yit  Quong  and  he  intro- 
duced you  to  Chow  Seng  as  his  boy?  A.     Yes. 

Q.     Chow  Seng  is  his  boy  ? 

A.     He  told  me  his  boy. 

Mr.  Hargreaves:  I  object,  your  Honor,  on  the 
grounds  it  is  hearsay  as  to  what  Chow  Yit  Quong 
told  him.  [78] 

The  Court:  Well,  it  doesn't  add  anything  very 
much  to  the  testimony  of  the  father  except  that  it's 
in  a  sense  corroborative. 

Mr.  Hertogs:  It  is  corroborative  evidence,  your 
Honor.  I  am  going  to  develop  a  little  farther  and 
see  how  much  more  he  knew  about  this. 
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The  Court :  Well,  it  is  a  little  difficult  to  get  the 
answers.    We  had  better  have  the  interpreter. 

(Following  answers  given  through  interpre- 
ter except  as  otherwise  noted.) 

Q.  (By  Mr.  Hertogs)  :  Explain  to  us  how  jou 
first  met  Chow  Seng. 

A.  I  went  to  his  house,  that  is,  Chow  Yit 
Quong's  house,  and  Chow  Yit  Quong  introduced  me 
to  Chow  Seng  as  his  son. 

Q.  Where  was  Chow  Yit  Quong  and  Chow  Seng 
living  at  that  time? 

A.  They  were  living  at  Ting  Yung  How  Street, 
No.  6,  in  the  Tung  San  District. 

The  Court:     Where's  that  town? 

A.     In  Canton,  China. 

Q.  (By  Mr.  Hertogs) :  Did  you  visit  Chow  Yit 
Quong's  home?  A.     Yes. 

Q.  Now,  was  Chow  Seng  living  in  that  house  at 
the  same  time?  A.     Yes,  they  were 

Q.  Were  you  introduced  to  Chow  Seng  at  the 
time  that  you  [79]  first  appeared  at  that  house? 

A.     Yes. 

Q.    And  Chow  Seng  was  there  at  that  time? 

A.     Yes,  he  was  there. 

Q.     Was  Chow  Seng  also  living  in  that  house? 

A.    Yes. 

Q.  Now,  did  Chow  Yit  Quong  tell  you  that  Chow 
Seng  was  his  son? 

Mr.  Hargreaves:     Objection;  hearsay. 

The  Court:     Well,  he  has  already  answered  it. 

Mr.    Hertogs:     I    was    trying    to    clarify   it.     I 
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wasn't    sure    it   was    in   the    record,   before,    your 

Honor. 

The  Court:     Well,  he  has  already  answered  it. 

Mr.  Hertogs:  All  right,  I  will  withdraw  that 
question. 

Q.  (By  Mr.  Hertogs)  :  Were  Chow  Yit  Quong 
and  Chow  Seng  living  together  at  that  time  as 
father  and  son?  A.     Yes. 

Q.  Now,  did  you  see  Chow  Yit  Quong  and  Chow 
Seng  together  at  any  other  time  in  Canton? 

A.     I  go  to  his  house  for  meals  quite  frequently. 

Q.  Did  Chow  Yit  Quong  and  Chow  Seng  also  at- 
tend your  wedding? 

A.     They  w^ere  there  but  they  were  kind  of  late. 

Q.  Well,  did  they  attend  the  feast  given  after 
your  wedding?  A.     Yes,  they  were  present. 

Mr.  Hertogs:  I  have  no  further  questions,  your 
Honor.  [80] 

Cross-Examination 

By  Mr.  Hargreaves: 

Q.     When  did  you  first  enter  the  United  States? 

A.     1942. 

Q.    How  did  you  enter,  what  status  ? 

A.     As  a  crew  member. 

Q.  How  were  you  able  to  remain  on  shore  if  you 
were  a  crew  member? 

A.  Well,  I  volunteered  to  enter  the  United 
States  Army. 

Q.  How  long  had  you  been  on  shore  before  you 
volunteered  in  the  Army?  A.     Five  days. 
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Q.  Do  you  mean  that  only  five  days  after  your 
arrival  the  Army  would  accept  you  as  a  member? 

A.    Yes. 

Q.  Did  they  ask  you  if  you  were  a  citizen  of 
the  United  States? 

A.  Well,  they  did  ask  me  that  question  and  I 
answered  that  I  was  not  a  United  States  citizen. 

Q.  Did  you  tell  them  that  you  had  only  been  in 
the  United  States  for  five  days  ? 

A.     Yes,  I  did  tell  them. 

Q.  You  stated  that  you  saw  Chow  Yit  Quong  in 
Hong  Kong  in  1936.  Did  you  see  any  of  his  chil- 
dren at  that  time? 

A.     No,  I  didn't  know  his  children  then. 

Q.  Have  you  seen  any  other  children  of  Chow 
Yit  Quong 's  [81]  other  than  Chow  Seng? 

A.     No. 

Q.  You  stated  that  you  were  in  China  for  about 
two  months  and  18  days.  How  were  you  able  to  ar- 
range a  marriage  on  that  short  a  time. 

A.  Well,  I  had  to  get  back  to  the  United  States 
immediately. 

Q.  That  is  not  an  answer  to  the  question.  How 
did  he  arrange  his  marriage  in  two  month's  time? 

A.  Well,  as  a  veteran  I  can  get  married  immedi- 
ately after  my  registration. 

Q.  Did  you  make  any  arrangements  for  your 
marriage  ? 

The  Court :  What  he  is  trying  to  find  out  is  how 
he  did  such  a  quick  job  of  getting  a  gal  and  getting 
married.  How  does  he  answer  that  ? 
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A.  Well,  I  like  the  girl,  so  we  just  get  married 
and  I  return  to  the  United  States. 

Q.  {By  Mr.  Hargreaves) :  Did  you  make  any 
arrangements  before  you  went  to  China  for  the  girl  % 

A.  I  had  my  mind  set  on  getting  married  when 
I  go  to  China,  so  I  just  did  it. 

Q.     Did  you  send  any  money  over  to  her  parents  ? 

A.     No. 

Q.  Did  you  give  her  parents  any  money  at  the 
time  after  your  arrival?  A.     No.  [82] 

Q.     How  did  you  meet  her  ? 

A.  She  was  introduced  to  me  hy  Chow  Yit 
Quong's  wife. 

Q.  How  long  did  you  know  her  before  you  got 
married?  A.     Ten  days. 

Q.  Actually,  didn't  you  purchase  your  wife  in 
China  ? 

Mr.  Hertogs:  Object  to  the  question,  your 
Honor,  as  irrelevant  and  immaterial,  improper 
question  on  cross-examination. 

Mr.  Hargreaves:  Believe  it  goes  to  the  credi- 
bility of  the  witness. 

The  Court :  Well,  it  is  a  little  bit  far  fetched  as 
to  credibility. 

Mr.  Hargreaves:  It  is  a  common  practice  in 
China,  your  Honor;  most  of  the  wives  are  pur- 
chased. 

The  Court:  That  might  have  some  bearing  on 
all  these  cases,  among  a  great  many  other  factors, 
but  I  don't  see  that  it  is  particularly  pertinent  as 
a  matter  of  cross-examination. 
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Mr.  Hargreaves:     I  will  withdraw  the  question. 

The  Court:  It  may  well  be  that  they  did  or 
didn't.  As  far  as  this  witness  is  concerned,  I  don't 
see  its  materiality. 

Mr.  Hargreaves:     I  will  withdraw  the  question. 

Q.  (By  Mr.  Hargreaves)  :  How  much  time  did 
you  actually  spend  in  the  home  of  Chow  [83]  Yit 
Quong  ? 

A.  I  went  to  Canton  City  on  July  the  17th  and 
got  married  on  July  the  27th.  Then  I  returned  to 
Hong  Kong  on  the  29th. 

Q.  Then  you  were  in  Canton  City  approximately 
ten  days,  is  that  right  *?  A.     12  days  altogether. 

Q.  And  you  visited  Chow  Yit  Quong 's  home  oc- 
casionally during  that  12  day  period  ? 

A.     Ever  day  I  see  him. 

Q.  Now,  during  that  time  didn't  Chow  Yit 
Quong  intend  to  bring  Chow  Seng  to  the  United 
States'? 

A.     No,  he  didn't  tell  me  anything  about  it. 

Q.  Did  you  desert  your  ship  when  you  came  into 
the  United  States.  A.     Yes. 

Mr.  Hargreaves:     No  further  questions. 

Mr.  Hertogs :     No  further  questions,  your  Honor. 

The  Court:     That's  all. 

(Witness  excused.) 

Mr.  Hertogs:     The  Government  doesn't  want  this 
witness  present  any  longer,  do  they  ? 
Mr.  Hargreaves:     No. 
Mr.  Hertogs :     He  may  go  home. 
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Mr.  Hargreaves:     Yes. 

Mr.  Hertogs:  Next  witness  will  be  Chow  Seng, 
your  Honor. 

The  Clerk :     He  doesn't  imderstand  [84]  English ? 
Mr.  Hertogs:     No. 

CHOW  SENG 
called  on  behalf  of  the  plaintiff,  sworn. 

(Answers  given  through  interpreter.) 

The  Clerk:  Please  have  him  take  the  witness 
stand.  Will  you  please  have  the  witness  state  his 
full  name  to  the  Court. 

A.     Chow  Seng. 

Direct  Examination 
By  Mr.  Hertogs : 


Q 


Where  do  you  live? 


A.     628  Montgomery  Street,  San  Francisco. 

Q.    And  who  do  you  live  with  at  that  address  ? 

A.     With  my  father. 

Q.     Who  else  lives  with  you? 

A.     That's  all. 

Q.     How  long  have  you  lived  together  ? 

A.  Since  I  was  released  from  the  Immigration 
Service,  at  the  present  time. 

Q.  Do  you  have  the  same  sleeping  accommoda- 
tions ? 

The  Court :  What  do  you  mean,  do  they  sleep  in 
the  same  room? 

Mr.  Hertogs:     Same  room,  your  Honor. 

A.    Yes,  we  sleep  in  the  same  room. 
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Q.  (By  Mr.  Hertogs)  :  Do  you  have  j^our  meals 
together?  [85]  A.     Yes. 

Q.  Now,  who  did  you  live  with  immediately 
prior  to  coming  to  the  United  States  1 

The  Interpreter:     He  is  not  responsive. 

(  Reinterpreted. ) 

A.     I  was  living  with  my  father. 

Mr.  Hertogs:  Who  else  was  living  with  you  at 
that  time? 

A.     I  was  living  with  my  father  in  Canton  City. 

Q.  Yes,  who  else  was  living  with  you  in  Canton 
City  besides  your  father? 

A.     My  father's  second  wife. 

Q.    Anyone  else?  A.     My  god-sister. 

Q.  Did  your  father  have  any  children  by  his 
second  wife?  A.     Yes. 

Q.    How  many? 

A.  'V\nien  I  came  to  the  United  States  he  had 
one. 

Q.     Has  one  been  born  since  that  date? 

Mr.  Hargreaves:     Can't  hear  you,  counsel. 

Mr.  Hertogs:     One  born  subsequent  to  that  date. 

A.     Yes. 

The  Court:     A  boy,  too? 

The  Interpreter:     Boy.  M 

The  Court:  What  becomes  of  all  the  girls  in 
China?  How  do  they  get  this  big  population  when 
in  all  the  cases  I  have  [86]  seen  here,  all  boys  are 
involved?  All  boys — no  girls. 

Mr.  Hertogs:     Well,  your  Honor,  I  might  state 


I 


Herbert  Broivnell,  Jr.,  etc.  103 

(Testimony  of  Chow  Seng.) 

that  I  expected  that  question,  so  I  made  a  little 
search  the  other  day  and  I  find  that  slightly  more 
than  30  per  cent  of  these  cases  that  I  have  filed  in- 
volve girls. 

The  Court:  Well,  that's  more  than  I  would  have 
thought. 

Mr.  Hertogs:  That  is  what  I  expected.  That  is 
the  reason  I  looked  it  up.  I  have  slightly  more  than 
30  per  cent  of  them  who  are  girls,  your  Honor. 

Mr.  Hargreaves:  Does  counsel  know  what  per 
cent  the  actual  number  of  girls  or  boys  in  the 
cases  is? 

Mr.  Hertogs:  I  presume  it  is  the  same  as  it  is 
here. 

The  Court:  Well,  my  point  was  that  in  these 
cases  I  have  seen,  that  is,  particular  cases  filed,  the 
children  are  practically  all  boys.  I  know  there  have 
been  some  cases  that  do  involve  girls,  but  I  mean, 
the  family — they  are  practically  all  boys. 

Q.  (By  Mr.  Hertogs) :  I  will  show  you  Plain- 
tiff's Exhibit  No.  1  and  ask  you  if  you  have  seen 
this  picture  before.  A.     Yes,  I  have  seen  it. 

Q.     And  where  did  you  see  that  picture  before  % 

A.     Before  I  came  to  the  United  States. 

Q.     Are  you  in  that  picture  % 

A.    Yes,  I  am  in  it. 

Q.  And  who  are  the  other  persons  in  that  pic- 
ture, identifying  them  from  right  to  left?  [87] 

A.  The  one  on  my  right  is  my  father.  The  sec- 
ond one  is  me.   The  third  one  is  my  god-sister.  The 
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fourth  one  is  my  step-mother.   The  child  is  my  little 

brother. 

Q.     And  when  and  where  was  this  picture  taken? 

A.     I  can't  recall  the  date. 

Q.  Was  it  taken  shortly  before  your  departure 
from  China  en  route  to  the  United  States? 

A.     Yes. 

The  Court :     Is  that  the  1947  picture  ? 

Mr.  Hertogs:  No,  that  is  the  1950  picture,  your 
Honor. 

The  Court:     Oh,  1950. 

Q.  (By  Mr.  Hertogs) :  Now,  I  will  show  you 
Plaintiff's  Exhibit  No.  8  and  ask  if  you  have  seen 
this  picture  before.  A.     Yes. 

Q.     And  does  your  picture  appear  in  there? 

A.    Yes. 

Q.  And  can  you  identify  the  other  individuals 
from  right  to  left? 

A.  The  first  one  on  my  right  is  my  father.  The 
second  one  is  me.  The  third  one  is  So  Tak,  the 
fourth  one  is  the  wife  of  So  Tak.  The  fifth  one  is 
my  step-mother.  The  sixth  and  last  one  is  my  god- 
sister. 

Q.  Do  you  know  when  and  where  this  picture 
was  taken? 

A.  It  was  taken  on  the  date  of  So  Tak's  mar- 
riage. 

Q.    And  where  was  it  taken  ?  [88] 

A.     It  was  taken  in  the  photographer's 

Q.     In  what  city?  A.     In  Canton  City. 

Q.     I  will  show  you  Plaintiff's  Exhibit  No.  2  for 
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identification  and  ask  you  if  you  have  seen  this  pic- 
ture ])ofure  ?  A.     Yes,  I  have  seen  it. 

Q.     And  is  your  picture  in  there?  A.     Yes. 

Q.     And  who  is  the  other  person? 

A.     She  is  my  sister. 

Q.     And  where  is  she  now? 

A.     She  is  dead  now. 

Q.  Do  you  know  when  and  where  this  picture 
was  taken?  A.     Xo,  I  can't  recall. 

Mr.  Hertogs :  I  ask  this  picture  be  introduced  in 
evidence,  Your  Honor. 

The  Court:     All  right. 

The  Clerk:  Plaintiff's  Exhibit  2  admitted  and 
filed  in  evidence. 

(Wliereupon  Plaintiff's  Exhibit  2  for  identi- 
fication only  was  received  in  evidence.) 

Q.  (By  Mr.  Hertogs)  :  Xow,  you  stated  you 
lived  with  your  father,  Chow  Yit  Quong,  in  China 
before  you  came  to  the  United  States.  Now,  how 
long  did  you  live  with  him  in  China  before  you  came 
to  the  United  States?  [89] 

A.  I  can't  tell  you  otfhand.  I  can't  recall  how 
many  years.  It  began  the  first  year  that  my  father 
went  to  China. 

Q.    Do  you  remember  what  year  that  was? 

A.     In  1947. 

Q.  Now,  you  state  he  went  to  China  in  1947; 
you  came  to  the  United  States  in  1950.  Did  you  live 
together  with  him  from  1947  to  1950  ?  A.     Yes. 
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Q,     Did  you  live  together  in  the  same  house  ? 

A.    Yes. 

Q.     Did  you  have  your  meals  together? 

A.    Yes. 

Q.  Did  you  consider  Chow  Yit  Quong  to  be  your 
father?  A.     Yes. 

Q.  And  did  Chow  Yit  Quong  consider  you  to  be 
his  son? 

Mr.  Hargreaves:  Objection;  asking  for  his 
opinion. 

The  Court:  Well,  did  he  consider  him  to  be  his 
son;  the  question  is  objectionable  in  that  form. 
Sustained. 

Q.  (By  Mr.  Hertogs)  :  Did  Chow  Yit  Quong 
treat  you  as  his  son  ?  A.     Yes. 

Q.  Did  Chow  Yit  Quong  identify  you  to  other 
individuals  as  his  son? 

Mr.  Hargreaves:  Objection.  I  believe  Chow  Yit 
Quong  would  be  the  one  to  testify  as  to  that. 

The  Court:  No,  overruled.  I  suppose  he  means 
introduced  [90]  him,  when  you  say  "identified  him." 

Mr.  Hertogs:     Yes. 

A.    Yes. 

Q.  (By  Mr.  Hertogs) :  Did  you  introduce 
Chow  Yit  Quong  to  your  friends  as  your  father? 

A.     Yes. 

Q.  Did  you  and  Chow  Yit  Quong  speak  to  one 
another  as  father  and  son?  A.     Yes. 

Q.  Do  you  have  a  brother  by  the  name  of  Chow 
Sam?  A.    Yes. 

Q.     And  where  is  Chow  Sam  now? 
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A.     He  is  in  this  courtroom. 

Q.  And  when  did  Chow  Sam  come  to  the  United 
States?  A.     I  can't  remember  the  date. 

Q.     Do  you  remember  approximately  what  year? 

A.     I  don't  know  whether  it  is  1940  or  1941. 

Q.     Was  it  some  date  prior  to  World  War  II  ? 

A.     That  I  don't  know. 

Q.  Do  you  actually  remember  much  of  what  took 
place  prior  to  the  termination  of  World  War  11? 

Mr.  HargTeaves:  What  does  that  mean  by  the 
*' termination  of  World  War  II"? 

The  Court :     You  mean  prior  to  1945  ? 

Mr.  Hertogs :     Prior  to  1945,  your  [91]]  Honor. 

The  Court:    Well,  he  was  about  11  years  old. 

Mr.  Hertogs:     That  is  the  reason. 

The  Court:    He  could  remember  something. 

A.  I  don't  remember  clearly  the  events  prior  to 
that. 

Q.  (By  Mr.  Hertogs)  :  What  has  been  your 
physical  condition  during  your  residence  in  China? 

A.     Well,  I  am  sick  most  of  the  time. 

Mr.  Hertogs:  At  this  time,  your  Honor,  this 
being  a  relationship  question,  I  would  like  to  ask 
Chow  Yit  Quong  to  step  up  here  because  of  the 
similarity  of  appearance  of  these  two  individuals, 
which  I  would  like  to  call  to  the  Court's  attention 
at  this  time. 

The  Court :     I  don't  get  what  you 

Mr.  Hertogs:  I  would  like  to  have  Mr.  Chow 
Yit  Quong  step  up  here  and  stand  next  to  the  plain- 
tiff, because  of  the  similarity  of  physical  appear- 
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ance.  I  would  like  to  call  it  to  the  Court's  attention. 

Mr.  Hargreaves:  I  will  object  to  that,  your 
Honor.  That  is  not  proof  of  relationship. 

The  Coui-t:  Well,  I  have  observed  them  both.  I 
don't  know  how  you  are  going  to  make  that  a  rec- 
ord fact  in  any  way. 

Mr.  Hertogs:  I  am  not  so  much  interested  in 
making  it  a  record  fact  as  pointing  it  out  to  the 
Court  at  this  time,  because  of  the  very,  very  similar 
facial  characteristics  of  these  two  individuals.  [92] 

The  Court:  Do  you  just  want  him  to  come  up 
and  stand  here? 

Mr.  Hertogs:     Yes. 

The  Court:     All  right. 

Mr.  Hertogs :    Will  you  come  up  here,  Mr.  Chow  ? 

(Whereupon  Chow  Yit  Quong  arose  and 
came  forward,  facing  Court,  standing  next  to 
the  witness.) 

Mr.  Hertogs:  I  think,  if  the  Court  will  look, 
there  are  very,  very  similar  markings  on  this  father 
and  son.  The  forehead  and  nose  and  the  eyes  and 
lips  and  chin  and  everything  else  are  practically 
identical. 

Mr.  Hargreaves:  Will  you  turn  them  around, 
counsel  ? 

(Chow  Yit  Quong  and  witness  turned  around 
in  place.)  V 

The  Court:  Well,  I  am  not  an  expert  in  this 
field,  so  I  can't  draw  much  from  that. 
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Mr.  Hertogs:  I  have  no  further  questions,  your 
Honor. 

Mr.  Hargreaves:  I  will  probably  take  quite  a 
little  time,  your  Honor. 

The  Court:  Well,  supposing  we  go  ahead  until 
three  o'clock  and  then  we  will  take  a  recess  until 
tomorrow  morning. 

Mr.  Hargreaves:     All  right. 

Cross-Examination 
By  Mr.  Hargreaves: 

Q.  Now  I  show  you  Exhibit  No.  8  which  you 
have  previously  identified.  That  was  taken  in  1947, 
is  that  correct?  [93]  A.     Yes. 

Q.  I  show  you  Exhibit  No.  1.  Do  you  recognize 
this  picture?  A.     Yes. 

Q.     Was  that  taken  in  1950? 

A.  That  I  don't  know.  I  am  not  clear  on  the 
date. 

Q.  Isn't  it  a  fact  that  both  of  these  photographs 
were  taken  after  arrangements  had  been  commenced 
for  you  to  come  to  the  United  States? 

A.     That  I  don't  know. 

Q.  When  did  you  first  contact  the  American 
Consul?  A.     No,  I  don't  recall  the  date. 

The  Court:     "I  don't"  what? 

The  Interpreter:     "I  don't  recall  the  date." 

Q.  (By  Mr.  Hargreaves) :  Was  it  before  or 
after  you  attended  this  wedding? 
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A.  Well,  this  picture  was  taken  prior  to  my 
contact  with  the  American  Consulate. 

Q.  Where  did  you  first  contact  the  American 
Consul,  in  Canton  City? 

A.     At  the  Hong  Kong  Consulate. 

Q.  Was  that  before  you  went  to  Canton  City 
from  Quei  Yung  City? 

A.     That  was  when  I  was  living  in  Canton  City. 

Mr.  Hargreaves:  Ask  this  be  marked  for  iden- 
tification. 

The  Clerk:  Defendant's  Exhibit  B  marked  for 
identification.  [94] 

(Whereupon  document  referred  to  below  was 
marked  Defendant's  Exhibit  B  for  identifica- 
tion only.) 

Mr.  Hertogs:     May  I  see  it? 

(Conversation  between  Messrs.  Hargreaves 
and  Hertogs  out  of  hearing  of  the  reporter.) 

Q.  (By  Mr.  Hargreaves)  :  I  now  show  you  De- 
fendant's Exhibit  B,  which  has  been  marked  for 
identification,  and  direct  your  attention  to  an  affi- 
davit which  appears  together  with  a  photograph, 
and  ask  you  if  this  is  your  photograph? 

A.    Yes,  that  is  me. 

Q.     Who  is  the  other  person? 

A.     That  is  my  father. 

Q.  Whose  signature  appears  at  the  bottom  of 
this  affidavit? 

A.     That  is  my  father's  signature. 
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Q.  I  notice  that  this  affidavit  was  sworn  to  on 
September  the  ITtli,  1946,  and  sent  to  the  American 
Consul.  Therefore,  it  would  ajjpear  that  arrange- 
ments had  been  commenced  before  that  photograph 
was  taken  in  Canton  City,  isn't  that  a  fact? 

The  Court:  Well,  of  course,  that  is  a  matter  of 
record.  This  witness  would  only  have  been  about 
ten  years  old  in  '46. 

A.     That  I  don't  know. 

Mr.  Hargreaves:  I  just  wanted  to  point  out, 
your  Honor,  that  these  photographs  were  taken 
after  the  arrangements  had  been  started. 

The  Court:  Well,  apparently  there  is  no  ques- 
tion about  [95]  that,  according  to  the  record. 

Mr.  Hargreaves:  I  would  like  at  this  time  to 
have  Defendant's  Exhibit  B  put  into  evidence. 

The  Court:     Very  well. 

The  Clerk:  Defendant's  Exhibit  B  admitted  into 
evidence. 

(Whereupon  Defendant's  Exhibit  B  for  iden- 
tification only  was  received  in  evidence.) 

The  Court:  Let  me  ask  you,  Mr.  Hertogs,  you 
have  other  witnesses  or  will  this  make  your  affirma- 
tive case? 

Mr.  Hertogs :  No,  I  have  one  more  witness,  your 
'.  Honor. 

The  Court:  And  the  Government  has  some  wit- 
.  nesses,  too  ? 

Mr.  Hargreaves.:  I  don't  expect  any  unless  I 
)  have  difficulty  in  some  of  the  records  being  put  into 
f  evidence. 
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The  Court:  Well,  then,  we  could  probably  finish 
the  matter  tomorrow? 

Mr.  Hargreaves:     Oh,  yes. 

Mr.  Hertogs:     I  believe  so,  your  Honor. 

The  Court:  I  am  sorry  that  I  have  to  adjourn  a 
little  bit  earlier  today,  but  we  might  possibly  have 
finished  today  otherwise. 

Mr.  Hertogs:  I  don't  know  how  long  counsel 
expects  to  cross-examine  the  witness,  but 

The  Court :  Perhaps  we  had  better  figure  tomor- 
row and  then  we  will  have  more  time. 

Mr.  Hertogs:  I  have  one  witness  who  has — who 
is  the  [96]  prior  landed  brother. 

The  Court:  Well,  then,  I  think  to  give  you  a 
chance  to  get  your  examination  in  shape,  we  will 
recess  until  tomorrow  morning  at  ten  o'clock. 

Mr.  Hertogs :    Ten  o  'clock,  yes,  your  Honor. 

(Whereupon  an  adjournment  was  taken  until 
ten  o'clock  tomorrow  morning,  Tuesday,  De- 
cember 9,  1952.)  [96-A] 

Tuesday,  December  9,  1952—10 :00  A.M. 

The  Clerk:  Chow  Yit  Quong  vs.  McGrath,  fur- 
ther trial. 

Mr.  Hertogs:     Ready,  your  Honor. 

Mr.  Hargreaves:  If  the  Court  please,  before  I 
start  cross-examination  of  the  plaintiff,  I  noted  your 
interest  in  the  general  pattern  of  these  cases  as  to 
the  boys  and  girls  claimed,  and  I  thought  the  Court 
might  be  interested  in  a  little  survey  which  was 
made  by  the  Immigration  Service  back  in  1929.  I 
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know  it  is  not,  that  is,  it  doesn't  i^ertain  to  this 
specific  case,  but  it  is  of  general  interest.  At  that 
time,  1929,  the  Immigration  Service  surveyed  2,337 
claims  and  then  a  second  suin^ey  of  8,509.  In  each 
case  it  came  out  92  per  cent  boys  and  8  per  cent 
girls,  and,  of  course,  that  is  a  little  significant  with 
this  case. 

The  Court:  Well,  now,  those  who  applied  to 
come  into  this  country? 

Mr.  Hargreaves:  That's  right,  that  is  births  in 
China.  In  both  instances,  both  surveys,  it  showed 
that  the  claims  were  92  per  cent,  8  per  cent  girls, 
and,  of  course,  that  corresponds  very  closely  to  this 
case,  where  they  have  90  per  cent  to  10  per  cent. 
If  the  Court  is  interested,  I  would  be  glad  to  put 
this  into  evidence. 

The  Court :    Well,  you  can  leave  it  with  the  clerk. 

Mr.  Hargreaves:     All  right.  [97] 

Mr.  Hertogs :  I  make  a  motion  to  strike  the  last 
remarks  of  counsel,  your  Honor,  as  immaterial,  ir- 
relevant, incompetent  to  the  issues  here,  and  con- 
stituting statistics  remote  from  the  present  date. 

The  Court:  Well,  there  is  no  doubt  that — this 
is  1929,  did  you  say? 

Mr.  Hargreaves:  Yes,  it  was  1929,  your  Honor; 
it  does  not  pertain  to  this  case. 

The  Court:  It  is  too  remote  in  point  of  time.  I 
don't  know  whether  it  is  remote  in  point  of  fact  or 
not,  but  at  any  rate,  unless  there  was  some  more 
modern  statistics  of  some  kind,  why,  I  doubt 
whether  the  matter  would  be  of  any  particular  mo- 
ment— this  having  happened  in  1929. 
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Mr.  Hertogs :  I  still  would  like  to  move  to  strike 
the  remarks,  your  Honor. 

Mr.  Hargreaves:  Of  course,  your  Honor,  this 
was  just  brought  to  the  Court's  attention  due  to 
your  Honor's  remarks  about  the  various  claims,  and 
the  1929  does  go  back  to  the  time  that  the  guardian 
ad  litem  was  making  the  claims  that  are  before  the 
Court  today. 

The  Court:  Well,  the  remarks  are  there  in  the 
record  and  they  are  not  altogether  inconsistent  with 
some  of  the  discussion  that  we  had  in  the  matter. 
But  what  bearing  it  might  have  on  this  case,  at  the 
moment,  I  can't  see.  This  is  not  a  jury,  and  whether 
the  remarks  are  stricken  or  not  they  [98]  still  re- 
main in  the  record — even  if  they  are  stricken.  They 
are  there.  So  your  motion  is  there  and  I  simply 
don't  feel  that  there  is  any  need  to  act  on  it,  be- 
cause I  have  already  heard  the  remarks. 

Well,  let's  proceed  with  the  evidence. 

Mr.  Hargreaves :  Cross-examination  of  the  plain- 
tiff, please. 

CHOW  SENG 
resumed   the  stand,   and,   having  been  previously 
sworn,  testified  further  as  follows: 

Cross-Examination 
(Continued) 

By  Mr.  Hargreaves: 

Q.  Mr.  Fong,  would  you  please  advise  the  plain- 
tiff he  is  still  under  oath? 

(Interpreter  to  witness.) 
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Q.  (By  Mr.  Hargreaves)  :  Do  you  recall  tes- 
tifying before  the  Immigration  and  Naturalization 
Service  upon  your  arrival  in  San  Francisco? 

A.    Yes,  I  did  have. 

Q.  How  many  times  has  your  father  been  mar- 
ried ?  A.     Twice. 

Q.     When  did  you  first  see  his  second  wife? 

A.     In  my  home  village. 

The  Court:     When,  the  question  was. 

A.     In  1947. 

Q.  (By  Mr.  Hargreaves) :  Have  you  ever  testi- 
fied that  you  [99]  first  saw  your  alleged  step-mother 
for  the  first  time  in  Canton  City? 

A.  I  don't  recall  I  have  ever  made  that  state- 
ment, but  I  know  that  I  saw  my  step-mother  for  the 
first  time  in  my  home  village. 

Q.  Where  was  your  father  married  the  second 
time?  A.     In  Canton  City. 

Q.     Were  you  present  at  the  wedding? 

A.     No. 

Q.  Was  there  a  wedding  feast  held  in  Canton 
City  after  the  marriage?  A.     Yes. 

Q.  Were  you  present  at  that  wedding  feast  in 
Canton  City?  A.     No,  I  was  not  present. 

Q.  Have  you  previously  testified  at  any  time 
that  you  w^ere  present  at  that  wedding  feast  in  Can- 
ton City?  A.     I  don't  recall. 

Mr.  Hargreaves:  I  would  like  to  direct  the 
Court's  attention  to  Interrogatory  No.  4,  in  which 
the  plaintiff  admits  having  so  testified  before  the 
Immigration  Service.  I  am  not  sure  of  procedure 


116  Chow  Sing,  etc.,  vs. 

(Testimony  of  Chow  Seng.) 

here,  your  Honor.  It  will  be  necessary  for  me  to 
introduce  the  Interrogatories?  Or  are  they  con- 
sidered part  of  the  pleadings'? 

The  Court :  Well,  you  have  the  right  to  refer  to 
the  answers  to  the  interrogatories.  Some  lawyers 
offer  the  [100]  answers  to  the  interrogatories  and 
the  interrogatories  into  evidence.  They  are  part  of 
the  record  in  the  case. 

Mr.  Hargreaves :  They  are  part  of  the  pleadings. 
I  wasn't  quite  sure,  your  Honor. 

The  Court:  And,  of  course,  the  Court  will  take 
notice  of  anything  that  is  part  of  the  record  in  the 
case. 

Mr.  Hargreaves:  Well,  of  course,  I  am  only 
using  them  for  the  specific  purpose  of  impeach- 
ment. 

Mr.  Hertogs:  That  is  what  I  wanted  to  know, 
your  Honor.  It  is  being  admitted  solely  for  the 
purpose  of  impeachment;  then  I  have  no  objections. 

The  Court:     Very  well. 

Q.  (By  Mr.  Hargreaves)  :  Have  you  ever  re- 
sided in  Kwantung,  Po  Village? 

A.    Yes,  I  have. 

Q.     For  what  period?  A.     In  1947. 

Q.  How  long  were  you  in  Kwantung,  Po  Village, 
at  that  time?  A.    About  two  weeks. 

Q.  Had  you  ever  been  in  Kwantung,  Po  Village, 
prior  to  that  time? 

A.     When  I  was  very  small. 

Q.     Have  you  ever  made  a  statement  to  any  per- 
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son  at  any  time  that  you  had  never  been  in  Kwan- 

tung,  Po  Village? 

A.     I  can't  remember.   [101] 

Q.  Have  you  ever  made  a  statement  to  any  per- 
son at  any  time  that  you  didn't  even  remember  that 
village  ? 

A.     I  don't  recall  making  any  such  statement. 

Q.  On  September  the  20th,  1950,  you  appeared 
before  Inspector  Pauson  of  the  Immigration  Serv- 
ice, at  which  time  you  testified?  Do  you  recall  that 
incident?  A.     I  don't  remember  the  dates. 

Q.  I  have  here  a  certified  copy  of  the  testimony 
and  ask  you  if  this  is  your  signature? 

A.     Yes,  that  is  my  signature. 

Q.  The  question  appears  on  page  6,  ''When  was 
the  last  time  you  were  in  Kwantung,  Po  Village." 
The  answer  appears,  "I  don't  even  remember  that 
village."  Did  you  make  that  answer? 

A.     I  am  not  clear  on  that. 

Mr.  Hargreaves:  Ask  that  the  certified  copy  of 
the  record  be  marked  for  identification. 

The  Clerk:  Defendant's  Exhibit  C  marked  for 
identification. 

(Whereupon  record  referred  to  above  was 
marked  Defendant's  Exhibit  C  for  identifica- 
tion only.) 

Mr.  Hargreaves:  At  this  time,  your  Honor,  I 
would  like  to  offer  this  certified  record  into  evi- 
dence for  the  purpose  of  impeachment. 

Mr.    Hertogs:      I    object,    your   Honor,    on    the 
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grounds  it  is  hearsay.  This  is  a  trial  de  novo,  that 
is  not  admissible  in  [102]  e\T.dence.  They  have  not 
proved  the  statement,  the  man  has  denied  it;  they 
must  prove  that  statement  themselves  by  other  com- 
petent evidence.  The  statement  itself  is  not  admis- 
sible, the  statement  they  are  attempting  to  introduce 
is  a  complete  statement  and  is  not  limited  solely  to 
this  one  question  which  they  are  raising  at  this 
time. 

The  Court:  Well,  the  witness  has  answered  that 
he  doesn't  recall,  is  that  right? 

(Record  read.) 

Mr.  Hargreaves:  The  purpose  for  which  I  wish 
to  introduce  this  document,  your  Honor,  the  fact 
that  the  witness  has  testified  that  he  was  in  Kwan- 
tung,  Po  Village,  for  a  period  of  two  weeks,  he  has 
also  testified  that  he  was  there  when  he  was  younger. 
Now,  during  the  course  of  this  prior  testimony  the 
record  indicates  that  he  stated  he  didn't  even  re- 
member the  village.  Now  that  certainly  goes  not 
onl}^  to  his  credibility  but  admission  against  interest 
at  the  prior  hearing. 

The  Court:  Yes.  Well,  I  think  that  may  be,  but 
I  don't  know  what  else  is  in  that  record,  Mr.  Har- 
greaves. You  offered  the  whole  record. 

Mr.  Hargreaves :  I  was  offering  it  for  the  limited 
purpose  of  those  statements. 

The  Court:    Oh,  well,  if  that  is  the  case 

Mr.  Hertogs:  He  has  read  the  statements  in  the 
record,  [103]  your  Honor. 


Herhert  Brownell,  Jr.,  etc.  119 

(Testimony  of  Chow  Seng.) 

The  Court:  Well,  you  have  it  marked  for  iden- 
tification and  you  have  read  statements  into  evi- 
dence, so  you  have  your  record  on  that. 

Mr.  Hargreaves:  Yes,  I  mean,  I  just  want  the 
Court  to  understand  what  those  statements  were. 

The  Court :     Well,  you  have  read  it. 

Mr.  Hargreaves:  Yes,  I  have  read  them  in  the 
record. 

The  Court :  You  have  read  it  in  the  record,  what 
you  want  % 

Mr.  Hargreaves :     Yes,  sir. 

The  Court:  All  right,  just  leave  it  marked  for 
identification,  then,  so  there  won't  be  any  question 
as  to  the  accuracy  of  the  statements. 

Mr.  Hertogs:  We  question  the  accuracy  of  it, 
your  Honor. 

The  Court:     I  beg  pardon? 

Mr.  Hertogs :  We  do  question  the  accuracy  of  it. 
I  might  state  at  this  time,  your  Honor,  they  have 
propounded  a  number  of  interrogatories,  as  you  can 
see  from  the  record,  in  this  particular  case.  All  of 
the  interrogatories  which  they  have  propounded 
deal  with  the  discrepancies  that  arose  during  the 
entire  examination  of  this  boy,  not  only  by  the 
Board  of  Special  Inquiry  but  on  primary  inspec- 
tion, w^hich  is  the  document  that  you  have  there. 
Every  single  discrepancy  that  you  can  find  in  the 
Immigration  Record  is  set  forth  in  [104]  full  in  the 
interrogatories.  I  have  been  very  careful  on  these, 
I  have  gone  over  these  things  very  thoroughly  with 
these  boys.  We  are  not  denying  that  he  made  a 


120  CJiow  Sing,  etc.,  vs. 

(Testimony  of  Chow  Seng.) 

number  of  these  statements.  They  were  wrong. 
There  is  no  doubt  about  it.  He  has  admitted  that 
they  were  wrong.  But  he  has  denied  two  parts  and 
two  parts  only  of  those  inteiTogatories,  and  I  think 
that  the  burden  is  on  the  Government  to  show  that 
he  did  answer  those  interrogatories  as  indicated  in 
the  record,  because  he  says  he  does  not  recall  an- 
swering those  questions  in  that  manner. 

The  Court :     Well,  he  signed. 

Mr.  Hertogs:  Yes,  your  Honor,  but  you  can  ask 
him 

Q.  (By  Mr.  Hertogs) :  Were  these  questions 
and  answers  read  back  to  you  after  they  were  type- 
written ?  A.     No. 

Mr.  Hertogs :  Another  thing,  your  Honor,  is  this, 
that  when  they  signed  the  record,  it  is  the  policy  of 
the  Immigration  and  Naturalization  Service  to  tell 
them,  to  tell  these  people,  that  the  purpose  of  sign- 
ing this  document  is  to  show  they  were  present,  not 
as  to  what  is  there,  because  otherwise  these  people 
in  the  past  have  asked  them  to  read  the  entire  rec- 
ord back.  And  that  is  practically  impossible,  due  to 
the  volume  of  business  that  they  have.  Therefore, 
when  they  sign  this,  that  is  an  indication  they  were 
present,  and  that  they  did  testify  on  that  date.  And 
this  man  admits  that  he  appeared  [105]  and  testi- 
fied on  that  date. 

The  Court :  Well,  they  have,  I  suppose — I  notice 
here  that  there  is  a  stenographer-interpreter  who 
did  this. 

Mr.  Hertogs:     Yes,  your  Honor. 
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The  Court :  Well,  do  you  want  her  to  be  brought 
here  to  testify  that  her  transcript  is  correct  on  that*? 

Mr.  Hargreaves:  Well,  your  Honor,  I  deliber- 
ately offered  this  in  evidence  without  calling  her. 
She  is  in  the  courtroom.  However,  the  Immigration 
Service  is  presented  with  this  i)roblem,  that  in  most 
of  these  cases  there  may  be  anywhere  from  three  to 
five  people  or  maybe  six  people  that  have  to  be 
called  in  order  to  actually  identify  a  record.  Some 
of  those  people  are  no  longer  with  the  service.  And 
I  believe,  your  Honor,  that  under  the 

The  Court:  You  say  that  the  young  lady  who 
took  this  record  is  here*? 

Mr.  Hargreaves:  She  is  here,  your  Honor,  but 
I  hoped  to  obtain  a  ruling  for  future  cases,  because 
we  are  faced  with  a  serious  problem  of  attempting 
to  bring  in  personnel  who  are  no  longer  with  the 
service. 

The  Court:  Well,  if  this  matter  of  the  discrep- 
ancies, the  alleged  discrepancies,  is  important,  you 
had  better — when  the  time  comes — put  this  young 
lady  on  the  stand  and  have  her  testify  as  to  the 
accuracy. 

Mr.  Hertogs:  I  will  go  along  with  him,  your 
Honor.  We  [106]  have  admitted  all  but  two  things 
in  this,  and  at  this  time,  as  I  stated  before,  I  have 
;  gone  down  very  thoroughly  with  this  boy  on  each 
I  one  of  them  and  he  says  he  thinks  he  may  have  said 
that,  and  where  he  said  and  I  told  him  the  record 
indicated  that  he  had  said  that,  he  wasn't  sure 
whether  he  did  or  didn't,  we  have  admitted  it  by  the 
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interrogatories.  However,  in  the  eases  where  he  in- 
dicated to  me  that  he  did  not  feel  that  he  made  such 
a  statement,  we  find  it  necessary  to  deny  that  that 
is  a  jH'oper  record. 

The  Court:  Well,  as  long  as  the  lady  is  here,  put 
her  on  the  witness  stand,  ^Ir.  Hargreaves ;  I  am  not 
interested  in  making  rulings  on  this  matter  that 
will  govern  future  proceedings;  as  this  is  the  pre- 
cise issue  in  this  case  and  it  is  of  importance  and 
the  stenographer  is  here,  she  can  testify  as  to  it. 

Mr.  Hargreaves:     All  right,  your  Honor. 

Q.  (^y  Mr.  Hargreaves)  :  You  have  just  now 
testified  that  you  were  in  Kwantung,  Po  Village,  for 
two  weeks.  Is  that  coiTect? 

A.    About  two  weeks. 

Q.    How  large  is  Kwantung,  Po  Village? 

A.     Not  very  large. 

Q.     Approximately  how  many  houses? 

A.     Four  houses. 

Q.  Have  you  ever  testified  or  stated  to  any  per- 
son that  [107]  Kwantung,  Po  Village,  consisted  of 
approximately  30  houses?  A.     No. 

Q.  You  are  positive  you  never  stated  to  any  per- 
son at  any  time  that  Kwantung,  Po  Village,  con- 
sisted of  30  odd  houses? 

A.  I  said  there  were  three  houses,  not  30,  and 
one  was  the  ancestral  hall. 

Q.    What  is  the  Chinese  word  for  three? 

The  Interpreter:     "Sam." 

Q.  (By  Mr.  Hargreaves)  :  What  is  the  Chinese 
word  for  30? 
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Tlic  TiitcTprcter:     ''Samsup." 

(^>.  (  l>y  Mr.  HaTi;ivnv('s)  :  Is  there  any  reason 
why  ail  interpreter  wonld  be  conf'nsed  between  the 
word  "8anr'  and  "Sanisnp"  ? 

A.  Well,  I  don't  know.  Maybe  lie  misunder- 
stood me. 

(^.  You  have  already  stated  that  you  a})i)eared 
and  testified  before  the  Immigration  Service.  I  di- 
rect your  attention  to  page  26  of  the  VSI  Report 
and  ask  if  this  is  your  signature"?  A.     Yes. 

Mr.  Hertogs:     AVhat  page? 

Mr,  Hargreaves:     26  was  the  signature. 

The  Court:  That  is  contained  in  the  interroga- 
tories, isn't  it? 

Mr.  Hargreaves :  He  denies,  your  Honor,  that  he 
said 

The  Court:     What? 

Mr.  Hertogs:     That  is  the  second  point. 

Mr.  Hargreaves:  He  denies  that  he  stated  there 
were  30  [108]  houses  in  the  village. 

The  Court:     Now  you  want  to  offer  it?   Read  it. 

Mr.  Hargreaves:  AVell,  I  can  read  the  questions 
and  answei's  into  the  record. 

The  Court:     All  right. 

Mr.  Hargreaves:  Or  T  can  offer  it  in  the  record 
for  the  limited  purpose 

The  Court:  Well,  why  don't  you  have  that  ])ar- 
I  ticular  testimony  marked  for  identification  and  then 
I  read  into  the  recoi'd  the  portion  that  you  wish  to 
offer? 

Mr.  Hargreaves:     All  I'iixht,  your  Honor.    If  has 
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been  marked  for  identification  as  Defendant's  Ex- 
hibit A. 

The  Court :  Oh,  all  right.  Well,  read  your  ques- 
tion. 

Mr.  Hargreaves :  And  on  page  22  I  would  like  to 
read  the  following  questions  and  answers: 

"Describe  the  Kwantung,  Po  Village,  as  it  was 
when  you  claimed  to  have  seen  it  in  1947." 

Now  this  portion  he  admits:  "It  was  raining 
and  I  couldn't  go  out.  I  don't  know  how  many 
houses  there  were  or  how  many  rows  of  houses." 

"How  many  days  did  you  stay  in  Kwantung,  Po 
Village,  in  1947? 

"About  ten  days." 

"If  you  were  actually  in  Kwantung,  Po  Village, 
for  about  ten  days,  you  should  be  able  to  give  [109] 
us  a  fairly  good  idea  of  how  that  village  was  laid 
out. 

Will  you  state  how  many  houses  in  all  you  saw  in 
that  village  in  1947? 

"30  odd  houses." 

Now  that  is  the  one  question  he  does  not  admit 
making,  or  answer,  rather. 

The  Court:  Now  is  that  taken  by  the  same  ste- 
nographer ? 

Mr.  Hargreaves :  Yes,  by  the  same  stenographer. 
There's  a  couple  of  other  questions  here  that  are 
very  interesting,  your  Honor: 

"And  you  say  that  the  house  in  which  you,  your 
father  and  your  step-mother  lived  in  1947  was  about 
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in  the  center  of  those  30  odd  houses  in  Kwantung, 

Po  Village? 

"It  was  not  exactly  in  the  center,  but  it  was 
near  it." 

Now  he  admits  making  that  statement. 

"Is  that  house  near  the  front  or  the  rear  of  the 
village  ? 

"I  don't  know  which  side  was  considered  the 
front  and  which  side  was  considered  the  rear  of 
the  village. 

"Were  there  houses  in  front  and  to  the  rear  of 
the  house  in  which  your  father  and  step-mother 
lived  in  Kwantung,  Po  Village,  when  you  were 
there  [110]  in  1947? 

"Yes. 

"Were  there  houses  on  each  side  of  the  house  in 
which  you  persons  then  stayed?  A.     Yes." 

Now  he  admits  making  those  statements,  the  only 
question  is  as  to  the  number. 

Q.  (By  Mr.  Har greaves)  :  During  the  time  you 
were  in  Kwantung,  Po  Village,  what  were  the 
sleeping  arrangements? 

A.     I  was  sleeping  in  the  house. 

Q.  Did  you  and  your  alleged  father  and  step- 
mother sleep  in  the  same  house  ? 

A.     I  slept  in  the  old  house. 

Q.  Where  did  your  alleged  father  and  step- 
mother sleep? 

A.  My  father  and  step-mother  slept  in  another 
house. 
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Q.  Have  you  ever  testified  or  stated  to  any  per- 
son that  during  your  stay  in  Kwantung,  Po  Village, 
that  you,  your  father  and  your  mother,  your  step- 
mother rather,  all  slept  in  the  same  house? 

A.     I  am  not  clear  on  that. 

Q.  Were  you  ever  asked  the  question,  ''Did  you 
sleep  in  the  same  house  with  your  father  and  your 
step-mother  each  and  every  night  while  you  folks 
stayed  in  Kwantung,  Po  Village,  in  1947,"  and  did 
you  answer,  "Yes"  to  that  question? 

A.  I  didn't  say  we  were  sleeping  in  the  same 
house.  [Ill] 

Mr.  Hargreaves:  I  would  like  to  invite  the 
Court's  attention  to  Interrogatory  No.  9,  where  he 
admits  making  that  statement,  your  Honor. 

The  Court:    Well 

Q.  (By  Mr.  Hargreaves) :  What  relatives  do 
you  have  in  Kwantung,  Po  Village? 

A.     I  know  there  is  a  Mrs.  Chow  there. 

Q.  Does  your  father  have  any  brothers  or  sis- 
ters? A.     None  of  them  were  living  there. 

Q.  Please  answer  the  question.  Does  your  father 
have  any  brothers  or  sisters?  A.     Yes. 

Q.     How  many  brothers  or  how  many  sisters'? 

A.     Two,  including  my  father. 

Q.     Two  what? 

A.     My  father  had  an  older  brother. 

Q.    What  was  his  name? 

A.     Chow  Seng  Quong. 

Q.     Does  he  have  any  children? 

A.    Yes,  he  has. 
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Q.     How  many  children? 

A.     That  I  am  not  clear. 

Q.  Have  you  ever  seen  any  of  Chow  Seng 
Quong's  children?  A.     Yes,  I  have  seen  them. 

Q.     When  and  where?  [112] 

A.     In  Kwantung,  Po  Village. 

Q.     Who  did  you  see  in  Kwantung,  Po  Village? 

A.     A  Chow  Yun,  Chow  Sun. 

Q.  Did  you  sleep  in  the  same  house  with  them 
during  the  time  j^ou  were  in  Kwantung,  Po  Vil- 
lage ?  A.     Yes. 

Q.  Have  you  ever  stated  to  any  person  that  you 
had  never  seen  any  of  Chow  Seng  Quong's  chil- 
dren? A.     I  am  not  clear  on  that. 

Q.  Did  you  ever  state  to  any  person  that  you 
did  not  know  the  names  of  any  of  his  children? 

A.  I  did  tell  somebody  that  I  didn't  remember 
it,  but  I  do  now. 

Mr.  Hargreaves:  I  would  like  to  direct  the 
Court's  attention  to  Interrogatory  No.  10,  the  latter 
portion,  in  w^hich  he  admits  making  those  state- 
ments. 

Q.  (By  Mr.  Hargreaves) :  What  was  the  name 
of  your  blood  mother? 

A.     Wong  Suey  Hong. 

Q.    When  and  where  did  she  die? 

A.  As  to  the  date,  I  don't  remember.  But  she 
died  in  Kwantung,  Po  Village. 

Q.  Can  you  give  the  approximate  date  of  her 
death? 
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A.  I  believe  it  was  the  32nd  year  of  the  Chi- 
nese Republic. 

Mr.  Hertoas:     That  is  1943,  your  Honor.  [113] 

Q.  (By  Mr.  Hargreaves)  :  Have  you  ever  stated 
to  any  pei*son  that  your  mother  passed  away  in 
Macao?  A.     I  am  not  clear  on  that. 

Q.  Were  you  asked  the  question  at  the  time  of 
your  hearing  before  the  Immigration  Service's  ex- 
aminer, ''Describe  your  blood  mother,"  and  did  you 
answer,  "Her  name  was  Wong  Suey  Hong,  she  died 
in  Macao  in  1943."? 

The  Court:     These  have  been  denied? 

Mr.  Hargreaves:     Xo,  they  are  admitted. 

Mr.  Hertogs:  They  are  admitted  in  the  inter- 
rogatories, yoiu"  Honor. 

A.     I  don't  remember. 

The  Court:  How  far  is  Macao  from  Kwantung, 
Po  Village? 

The  Witness :     Xot  very  far. 

The  Court:     Well,  how  far? 

The  Witness:  I  have  to  walk  several  hours,  but 
I  don't  know  the  distance. 

The  Court :  How  far  is  Canton  City  from  Kwan- 
tung, Po  Village  ? 

The  Witness:     About  two  days  by  boat. 

The  Court:     Two  days  by  boat. 

Q.  (By  Mr.  Hargreaves) :  Is  it  possible  to  ac- 
tually walk  from  Macao  to  Kwantung,  Po  Village? 

A.     Xo. 

Q.  How  long  does  it  actiuilly  take  to  travel  from 
Kwantung,    [114]    Po   Village,   to   Macao   or   vice 
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versa?  A.     Oh,  that  I  don't  know. 

Q.  Isn't  it  a  fact  that  Kwantung,  Po  ViUage,  is 
supposed  to  be  in  tlie  Chung  Shan  District? 

A.     Yes. 

Q.     Do  you  have  a  sister? 

A.     Yes,  I  have  a  sister. 

Q.     Is  she  alive?  A.     No. 

Q.     When  and  where  did  she  die? 

A.  She  died  in  Kwantung,  Po  ViHage,  but  I 
don't  remember  the  date. 

Q.     Where  is  she  buried? 

A.     In  Kwantimg,  Po. 

Q.    Where  is  your  mother  buried? 

A.     Kwantung,  Po. 

Q.     Who  died  first,  your  mother  or  your  sister? 

A.     My  sister  died  first. 

Q.  Have  you  ever  testified  before  any  person 
that  your  sister  died  in  Macao  and  was  buried 
there?  A.     I  am  not  cU^ar. 

The  Court :  That  is  also  inchided  in  the  answers 
to  the  interrogatories  ? 

Mr.  llargreaves:  Yes,  your  Honor,  that  is  ad- 
mitted. I  might  also  draw  attention  to  his  admitted 
testimony  that  he  [11")]  testified  that  his  father 
removed  the  body  of  his  mother  from  Macao  and 
reburied  it  in  Kwantung,  Po  Village.  He  admits 
that  statement. 

Q.  (By  Mr.  Hargreaves) :  Have  you  ever  re- 
sided in  Quei  Yung  City?  A.     Yes. 

Q.     Did  your  alleged  father  visit  you  there? 

A.     He  did. 
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Q.     How  long  were  you  in  Quei  Yung  City? 

A.  After  my  mother's  death  I  went  to  live  in 
Quei  Yung  until  my  father  returned  to  China  and 
took  me  to  Canton  City. 

Q.  During  that  time  did  you  reside  in  one  loca- 
tion or  one  residence  in  Quei  Yung  City? 

A.    I  resided  only  in  one  residence. 

Q.  You  stated  that  you  moved  to  Quei  Yung 
City  when  your  mother  died.  Where  were  you  liv- 
ing at  that  time? 

A.     I  moved  from  Kwantung,  Po,  to  Quei  Yung. 

Q.     That  is  Kwantung,  Po  Village? 

A.    Yes. 

Q.  Can  you  describe  the  house  in  which  you 
lived  in  Quei  Yung  City,  a  very  general  descrip- 
tion? 

A.  It  is  a  big  house  in  three  sections,  that  is, 
divided  into  three  roofs. 

Q.     Are  there  three  separate  buildings? 

A.     It  is  all  connected  together.  [116] 

Q.  Are  there  any  lofts  in  any  of  those  build^ 
ings?  A.     Yes,  there  was  a  loft  there. 

Q.  Did  you  ever  state  to  anyone  that  there  were 
no  lofts  in  any  of  those  rooms  or  buildings? 

A.  I  believe  somebody  asked  me  about  it,  but  I 
didn't  know  what  a  loft  was. 

Q.  I  will  read  you  a  question :  ''If  someone  were 
to  say  that  there  was  a  wooden  loft  in  a  premises 
at  58  Fat  Yuen  Road,  Quei  Yung  City,  while  you 
lived  there,  and  that  there  were  several  rooms  in 
that  wooden  loft,  what  would  you  say? 
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''A.     I  would  say  there  are  none/' 

Did  you  make  that  answer? 

A.     Well,  I  am  not  clear  on  that. 

Mr.  Hargreaves:  I  direct  the  Court's  attention 
to  Interrogatory  No.  12  in  which  that  statement  is 
admitted. 

Q.  (By  Mr.  Hargreaves)  :  You  have  stated  that 
you  were  residing  in  Kwantung,  Po  Village,  prior 
to  the  time  you  went  to  Quei  Yung  City  and  prior 
to  your  mother's  death.  How  long  had  you  been 
living  there?  A.     Less  than  a  year. 

Q.  Is  that  the  same  period  which  you  stated 
previously  that  you  resided  in  Kwantung,  Po  Vil- 
lage, for  approximately  eight  months? 

A.    Yes. 
'    Mr.    Hargreaves:     No    further    questions,    your 
Honor.  [117] 

Redirect  Examination 

By  Mr.  Hertogs: 

Q.  Do  you  remember  moving  from  Macao  to 
Quei  Yung  City?  A.     I  don't  remember. 

Q.  Do  you  actually  remember  moving  from 
Macao  to  Kwantung,  Po  Village,  and  then  to  Quei 
Yung  City?  A.     I  believe  so. 

Q.  Do  you  remember  actually  moving  and  living 
1  in  Kwantung,  Po  Village,  shortly  after  or  shortly 
I  before  the  death  of  your  mother  ?  A.     Yes. 

Q.  Now  you  previously  testified  at  the  time  of 
'  the  Board  of  Special  Inquiry  hearing  that  your 
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mother  had  died  in  Macao.   Now  vrliy  did  yon  make 

that  statement  at  that  time? 

Mr.  Hargreaves:  I  think  I  will  object  to  the 
qnestion,  yonr  Honor,  as  self-serving — any  explana- 
tion at  this  time  when  he  makes  an  admission  of 
the  statements. 

The  Court:  Well,  I  think  the  witness  always  has 
a  right  to  make  such  exj)lanation  as  he  wishes  of 
inconsistent  statements,  if  he  wishes  to  make  any. 
Overruled. 

A.  When  my  mother  died  I  was  very  small  then 
and  I  had  been  sick  most  of  the  time,  and  when 
my  father  removed  the  body  and  we  buried  the 
bones  at  Kwantung,  Po  Village,  that  was  the  time 
that  I  knew  she  was  buried  in  Kwantung,  Po 
Village. 

Q.  Why  did  you  testify  that  she  had  been — that 
she  died  [118]  in  Macao  ? 

A.  Well,  the  fact  is  she  died  in  Kwantung,  Po 
Village. 

Q.     Do  you  remember  the  death  of  your  mother? 

A.     No,  I  don't  remember. 

Q.  Now  during  the  Board  of  Special  Inquiry 
hearing  conducted  by  the  Immigration  and  Natui'al- 
ization  Service,  in  reply  to  a  question  as  to  whether 
or  not  you  remembered  even  moving  from  Macao 
to  Quei  Yung  City,  you  stated  you  did  not  remem- 
ber at  all.  Now  that  is  in  conflict  with  the  statement 
you  have  just  made.  Now  are  you  testifying  today 
from   facts   which   haA^e   come   to   your   knowledge 
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subsequent  to  your   release   or   are  you   testifying' 

from  facts  of  your  own  knowledge? 

The  Court:  That  is  an  awfully  difficult  question 
for  the  interpreter  to  put  to  him  for  him  to  answer. 
It  takes  a  lawyer  to  answer  that  one. 

Mr.  Hertogs:  It  takes  a  lawyer  to  ask  it,  your 
Honor. 

The  Interpreter :  Will  you  please  read  the  ques- 
tion again'.? 

The  Court:  I  don't  want  to — but  when  he  asks 
a  person  whether  they  are  testifying  of  their  own 
knowledge  or — that  is  asking  a  legal  question. 

Mr.  Hertogs:  That  is  the  difficulty  we  are  con- 
fronted with. 

The  Court:  Well,  why  don't  you  put  the  ques- 
tion in  a  simpler  form? 

Mr.  Hertogs:     All  right.  [119] 

Q.  (By  Mr.  Hertogs)  :  You  previously  testified 
before  the  Immigration  Service  that  you  did  not 
remember  the  trip  from  Macao  to  Quei  Yung.  Do 
you  recall  that  statement? 

A.     I  don't  remember. 
*     Q.     Approximately  how  old  were  you  at  the  time 
of  the  death  of  your  mother? 

A.     I  was  very  small. 

Q.     Do  you  remember? 

The  Court:  That  isn't  any  answer.  He  was 
about  10  or  11  years  old. 

Mr.  Hertogs:  About  eight  and  a  half,  your 
Honor. 

The  Court:     How  old  is  he  now? 
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Mr.  Hertogs:  He  was  born  in  August  of  1934 
and  the  mother  died  in  March  or  February — Feb- 
ruary or  March  of  1943,  which  would  have  made 
him 

The  Court:     Going  on  to  nine  years  old. 

Mr.  Hertogs:     Going  on  to  nine  years  old. 

Q.  (By  Mr.  Hertogs) :  At  the  time  you  previ- 
ously testified  before  the  Immigration 

The  Court:  Well,  of  course,  even  at  that  age  he 
should  remember  something  about  that. 

Mr.  Hertogs:     I  doubt  that,  your  Honor. 

The  Court :  In  order  that  you  may  be  sure  about 
it,  why  don't  you  ask  him  again,  counsel,  if  you 
want  your  record  clear?  Ask  him  if  he  has  no 
recollection  at  all.  [120] 

Q.  (By  Mr.  Hertogs)  :  Do  you  have  any  recol- 
lection at  all  concerning  the  death  of  your  sister 
and  your  mother — personal  recollection? 

A.  I  remember  that  when  they  died,  why,  I 
wasn't  even  permitted  to  be  near  them  on  account 
of  their  having  contagious  diseases. 

The  Court:  Well,  then,  you  do  remember  your 
mother  and  you  remember  the  time  she  died? 

The  Witness:     No,  I  don't  remember. 

Mr.  Hertogs:  I  have  no  further  questions,  your 
Honor. 

The  Court:     That's  all  of  the  witness? 

Mr.  Hargreaves:     That's  all  for  me,  your  Honor. 

The  Court:     That's  all. 

(Witness  excused.) 
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Mr.  Hertogs:  The  witness  we  would  like  to  call 
is  Chow  Sam,  your  Honor.    Chow  Sam. 

The  Court:    Will  the  interpreter  be  needed? 

Mr.  Hertogs:  I  think  so,  your  Honor.  If  we 
don't,  we  will  have  difficulty  for  the  reporter. 

CHOW  SAM 
called  on  behalf  of  the  plaintiff;  sworn. 

The  Clerk:  Please  have  the  witness  state  his 
name  for  the  record. 

A.     (Through  the  Interpreter)  :     Chow  Sam. 

Q.     Please  spell  his  name.   C-h-o-w? [121] 

A.     (Through  the  Interpreter)  :     S-a-m. 


(Answers  given  through  interpreter  except 
as  otherwise  noted.) 


Direct  Examination 
By  Mr.  Hertogs: 

IQ.     Are  you  a  United  States  citizen? 
A.    Yes. 

Q.     Do  you  have  any  proof  of  your  United  States 
citizenship  with  you?  A.     Yes. 

Mr.  Hertogs:     May  I  see  it? 

(Witness  indicated  back  of  courtroom.) 

H  Mr.  Hargreaves:     I  believe  it  is  a  matter  of  rec- 
ord, your  Honor.    We  have  already  read  into  the 
i  record  that  he  was  admitted  on  an  appeal  after 
(  exclusion   by   a   Board   of    Special   Inquiry,    as    a 
citizen. 

The  Court:    Is  this  the  son? 
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Mr.  Hargreaves:  This  Avas  the  son  that  was  ex- 
cluded 1)y  the  Board  of  Appeals  and  was  admitted 
in  San  Francisco. 

Mr.  Hertogs:  Will  the  Government  stipulate 
that  this  boy  was  admitted  to  the  United  States  as 
the  son  of  Chow  Yit  Quong? 

Mr.  Hargreaves:  I  will  stipulate  the  Commis- 
sioner of  Immigration  OA^erruled  the  Board  of  Spe- 
cial Inquiry  and  admitted  him  as  a  citizen. 

Mr.  Hertogs :     Based  upon [122] 

Mr.  Hargreaves:  I  would  not  admit  that  he  is 
a  citizen. 

Mr.  Hertogs:  Based  upon  his  relationship  to 
Chow  Yit  Quong? 

Mr.  Hargreaves:     Yes. 

Q.     (By  Mr.  Hertogs):     Where  were  you  born? 

A.     China. 

Q.     What  village?  A.     Kwantung,  Po. 

Q.     And  what  was  the  date  of  your  birth? 

A.    July  3rd,  Chinese. 

Q.     July  3rd,  Chinese?   In  what  year? 

A.     (In  English)  :     12  Chinese. 

The  Interpreter:  Twelfth  year  of  the  Chinese 
Republic. 

Mr.  Hertogs:  That  would  be  August  14,  1923, 
your  Honor,  in  American  reckoning. 

Q.  (By  Mr.  Hertogs) :  What  is  the  name  of 
your  father?  A.     Chow  Yit  Quong. 

Q.     And  is  he  in  the  courtroom  at  this  time? 

A.     Yes. 

Q.     And  will  you  identify  him,  please? 
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A.     (Standing  and  pointing.) 

Q.     Riglit   there?    And   what   was   the   name   of 
yonr  mother?  A.     Wong  Suey  Hong. 

Q.     And  did  you  have  a  ])rother  by  the  name  of 
Chow  Seng?  A.    Yes.  [123] 

Q.     And  where  was  the  said  Chow  Seng  born? 

A.     In  Canton. 

Q.     Canton.   Do  you  recall  the  date  of  his  birth? 

A.     No,  I  don't  remember. 

Q.     Do  you  remember  the  year  he  was  bom? 

A.     Don't  remember  that. 

Q.     How  old  is  he?  A.     He  is  18. 

Q.     18  years  old.    And  he  was  born  in  Canton 
City? 

A.     Yes,  Chow  Seng  was  born  in  Canton  City. 

Q.     And  were  you  living  with  the  family  at  that 
time,  with  your  family?  A.     Yes,  I  guess. 

t     Q.     Now  how  long  did  you  live  with  Chow  Seng 
in  China? 
^    A.     I  think  about  six  or  seven  years. 

Q.     Six  or  seven  years.    And  did  you  live  to- 
gether? A.     Yes,  we  lived  together. 

Q.     Did  you  live  in  the  same  house? 

A.    Yes. 

Q.     Did  you  have  your  meals  together? 

A.    Yes. 

Q.     Did  you  sleep  together  in  the  same  house? 

A.    Yes,  slept  in  the  same  house. 

Q.     Did  Chow  Yit  Quong  reside  with  you  at  that 
time?  A.     Yes.  [124] 
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Q.  Did  you  and  Chow  Seng  speak  to  one  an- 
other as  brothers?  A.     Yes. 

Q.  Did  you  introduce  Chow  Seng  to  your  friends 
as  your  brother?  A.     Yes. 

Q.  Did  your  father,  Chow  Yit  Quong,  introduce 
Chow  Seng  to  persons  as  his  son? 

Mr.  Hargreaves:  Well,  object  to  that,  your 
Honor. 

The  Court:     What? 

Mr.  Hargreaves:  Object  to  that.  Chow  Seng  or 
Chow  Yit  Quong  would  be  the  best  witness  to  tes- 
tify as  to  what  he  did. 

The  Court:     Well,  overruled. 

A.     Yes. 

Q.  (By  Mr.  Hertogs)  :  Did  you  treat  this  Chow 
Seng  as  your  brother?  A.    Yes. 

Q.  Did  Chow  Yit  Quong  treat  Chow  Seng  as  his 
son  ?  A.    Yes. 

Q.     Is  Chow  Seng  your  blood  brother? 

A.    Yes. 

Q.  Was  Chow  Seng  born  of  your  mother,  Wong 
Suey  Hong?  A.    Yes. 

Q.  Chow  Yit  Quong  is  the  blood  father  of  Chow 
Seng  ?  A.    Yes. 

Mr.  Hertogs:  I  have  no  further  questions,  your 
Honor.  [125] 

The  Court:  Well,  we  will  take  a  brief  recess  for 
five  minutes. 

(Recess.) 
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Cross-Examination 
By  Mr.  Hargreaves : 

Q.  You  have  just  testified  your  mother  gave 
birth  to  Chow  Seng.   How  do  you  know  she  did? 

A.     My  mother  told  me. 

Q.  Were  you  present  in  the  house  at  the  time 
of  the  birth?  A.     Yes. 

Q.    When  did  you  arrive  the  United  States? 

A.     1940. 

Q.     Who  accompanied  you  to  the  United  States  ? 

A.     My  father  and  my  brother,  Chow  Hing. 

Q.  Do  you  recall  that  you  and  your  brother, 
Chow  Hing,  were  excluded  by  the  Immigration  and 
then  admitted  on  appeal;  is  that  correct? 

A.     That's  correct. 
P'   Q.     Do  you  recall  the  grounds  on  which  the  ex- 
clusion was  based  as  to  your  brother  Chow  Hing? 

Mr.  Hertogs:  I  object  to  the  question,  your 
Honor.  It  is  incompetent,  irrelevant  and  imma- 
terial as  to  the  question  of  identity  as  to  this  one, 
as  to  wh}^  a  case  was  taken  on  appeal  and  reversed 
on  appeal.  The  Government  is  seeking  to  get  this 
record  adverse — is  trying  to  get  adverse  material 
to  this  defendant  into  the  record  here,  which  was 
overruled.  [126] 

The  Court:  Well,  it  may  have  some  possible 
connection  with  the  mother,  but  it  is  hard  for  me 
to  determine  at  this  moment,  and  it  is  not  impor- 
tant whether  he  recalls  it  or  not.  It  is  a  preliminary 
question,  I  take  it.   Overruled. 
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The  Interpreter :     May  I  have  the  question  again  ? 

The  Court:  The  question  was  whether  he  recalls 
the  grounds  upon  which  his  brother,  who  arrived  in 
1940,  Avas  originally  denied  admission  to  the  United 
States  by  the  Immigration  Department. 

A.  I  believe  it  was  on  account  of  an  age  ques- 
tion. 

Q.  (By  Mr.  Hargreaves)  :  Isn't  it  a  fact  that 
the  United  States  Public  Health  Service  had  foimd 
by  medical  examination  that  Chow  Hing  was  five 
to  seven  years  younger  than  the  age  claimed? 

A.     Yes. 

Q.  Where  have  you  resided  since  your  entry  into 
the  United  States?  A.     In  San  Francisco. 

Q.  Where  has  Chow  Hing  resided  since  his  en- 
try into  the  United  States? 

A.  Well,  he  lives  in  San  Francisco,  until  his 
entry  in  the  Army. 

Q.  Did  he  reside  continuously  in  your  home  in 
San  Francisco  until  his  entry  in  the  Army? 

A.  Well,  we  lived  together  for  about  two  or 
three  years,  [127]  then  on  account  of  the  limited 
space,  we  moved  apart. 

Q.  Where  did  he  live  after  the  first  two  or  three 
years,  I  mean  Chow  Hing? 

A.  Then  he  moved  in  with  my  father  and  I  lived 
separately. 

Q.  Were  you  and  Chow  Hing  and  your  father 
all  residing  together  for  the  first  two  or  three  years  ? 

A.    Yes. 
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Q.  Then  after  the  first  two  or  three  years  you 
left;  is  that  right?  A.     Yes. 

Q.     And  where  did  you  go? 

A.     Still  in  San  Francisco. 

Q.     Who  did  you  live  with? 

A.     I  lived  by  myself. 

Q.  Did  Chow  Hing  continue  to  reside  with  your 
father  ?  A.     Yes. 

Q.  Did  he  reside  continuously  with  your  father 
until  his  entry  into  the  Army?  A.     Yes. 

Q.  Did  you  visit  your  father's  home  during 
those  years  after  you  left  until  Chow  Hing  entered 
the  Army?  A.     Yes. 

Q.     When  did  Chow  Hing  enter  the  Army? 

A.     Four  or  five  years  ago. 

Q.     Wasit  1946?  [128] 

A.     I  think  it  was  between  '45  and  '46. 

Q.  Isn't  it  a  fact  that  Chow  Hing  did  not  reside 
with  your  father  in  San  Francisco  from  May,  1943, 
until  the  time  he  entered  the  Army? 

A.    Yes,  he  was  living  at  the  Chung  Mei  Home. 

Q.  In  other  words,  he  was  taken  care  of  by  the 
Chung  Mei  Home  in  El  Cerrito  from  1943  until  the 
time  he  entered  the  Army  and  did  not  reside  with 
your  father;  is  that  correct? 

A.     Yes,  that's  correct. 

Q.  Then  neither  of  you  have  resided  in  the  home 
of  your  father  since  two  or  three  years  after  your 
entry;  isn't  that  correct?  A.     Yes. 

Mr.  Hargreaves:  No  further  questions,  your 
Honor. 
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Mr.  Hertogs:  Ask  the  Government  to  stipulate 
that  the  record  of  admission  of  Chow  Hing  at  the 
time  that  his  application  for  admission  to  San 
Francisco  indicates  that  he  claimed  bii*th  in  China 
at  Kwantung,  Po  Village,  on  July  29,  1927. 

Mr.  Hargreaves:     That  is  correct. 

Mr.  Hertogs:  And  what  is  the  date  of  his  ad- 
missioji  to  the  Army?   You  have  it  there. 

Mr.  Hargreaves:     1946. 

Mr.  Hertogs:  1946,  your  Honor — 19  years  old. 
Their  records  indicated  he  was  supposed  to  have 
been  five  years  [129]  younger,  but  yet  the  Army 
took  him. 

Mr.  Hargreaves :  I  might  state  also,  your  Honor, 
the  Draft  Board  refused  to  take  him  because  he 
was  immature  and  had  to  take  a  certification  from 
immigration  records  before  he  was  admitted. 

Redirect  Examination 
B.y  Mr.  Hertogs: 

Q.  How  long  did  your  brother  Chow  Hing  serve 
in  the  Army? 

A.  He  was  drafted  in  the  Army  for  about  two 
years,  and  after  he  was  discharged,  he  volunteered 
in  again. 

Q.  How  long  did  he  stay  in  again  when  he  vol- 
unteered? A.     Two  or  three  years. 

Mr.  Hertogs:  I  have  no  further  questions,  your 
Honor. 

The  Court:    How  old  are  you  now?  A.    29. 
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Q.     Where  do  you  live  now? 

A.     Nmnber  644  Pacific  Street,  San  Francisco. 

Q.     What  is  your  occupation? 

A.  I  am  in  the  restaurant  business  and  the  gro- 
cery business. 

Q.     In  San  Francisco? 

A.     In  San  Francisco. 

Q.     How  long  have  you  been  in  that  business  ? 

A.  On  account  of  my  health  I  am  not  doing  any- 
thing now,  but  I  have  been  in  the  restaurant  busi- 
ness for  four  or  five  years  and  most  of  the  other 
time  I  am  a  groceryman.  [130] 

Q.     How  long  have  you  been  doing  nothing? 

A.     About  three  months. 

Q.  Take  care  of  yourself,  do  you — support  your- 
self? A.    Yes. 

Q.     Are  you  married?  A.     No. 

Q.    Have  you  ever  been  married?  A.     No. 

Mr.  Hertogs:  I  have  another  question  I  would 
like  to  ask,  your  Honor. 

Redirect  Examination 
(Resumed) 
By  Mr.  Hertogs: 

Q.     Now 

The  Court:  What  is  the  name  of  his  other 
brother  ? 

Mr.  Hertogs:     Chow  Hing. 

The  Court:  Has  your  brother  Chow  Hing — 
is  he  married? 

A.     No. 

Q.     Has  he  ever  been  married?  A.     No. 
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Q.  (By  Mr.  Hertogs)  :  I  will  show  you  Plain- 
tiff's Exhibit  No.  2  and  ask  you  if  you  can  identify 
those  individuals'?  A.     Yes,  I  do. 

Q.     AVho  are  they  from  right  to  left? 

A.  The  one  on  the  right  is  Chow  Seng  and  the 
other  is  my  sister,  Chow  Soo.  [131] 

Q.  And  is  Chow  Seng  present  in  the  courtroom 
at  this  time?  A.    Yes. 

Q.  Now,  calling  your  attention  to  the  picture  of 
Chow  Seng,  does  this  boy  look  like  the  boy  that  you 
last  knew  in  China  before  your  entry  to  the  United 
States  as  Chow  Seng?  A.    Yes. 

Q.    He  looked  like  this  boy,  is  that  correct? 

A.    Yes. 

Q.  And  you  are  referring  to  the  boy  that  was 
born  of  your  mother  in  about  1934?  A.     Yes. 

Mr.  Hertogs:  I  have  no  further  questions,  your 
Honor. 

The  Court:  How  old  were  you  when  you  came 
to  the  United  States? 

A.     17  years  old. 

Q.     How  many  l)rothers  did  you  have? 

A.     Nine  brothers  and  one  sister. 

Q.  Do  you  remember  Chow  Yit  Quong  coming 
over  to  China  when  you  were  a  boy  there? 

The  Interpreter:  Coming  to  the  United  States, 
you  mean? 

The  Court:  No,  no,  I  say,  you  remember  Chow 
Yit  Quong  coming  over  to  China  when  you  were  a 
boy  there?  A.     No,  I  don't  remember. 

Q.  Don't  remember  that?  A^^iat  year  did  you 
come  to  the  United  States?  [132]  A.     1940. 
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Q.  Well,  you  came  over — you  said  you  came  over 
with  Chow  Yit  Quong. 

A.  I  remember  the  events  when  my  father  went 
to  China  and  brought  me  over. 

Q.  Well,  you  remember  your  father  being  in 
China  at  that  time?  A.     Yes. 

Q.  What  did  your  father  do  when  he  came  over 
to  China  *?  A.     No,  he  has  nothing  to  do. 

Q.     Didn't  do  anything? 

A.     No,  didn't  do  any  work. 

Q.     Did  your  mother  do  any  work? 

A.     The  usual  housework. 

Q.  Any  of  the  boys — did  he  or  his  brothers  do 
any  work?  A.     No,  doing  nothing. 

Q.     How  did  they  live? 

A.    Well,  we  live  on  our  father. 

Q.     They  lived  on  a  f ami  ? 

The  Interpreter:    No,  on  the  father. 

The  Court :  On  the  father  ?  All  right.  Anything 
else? 

Mr.  Hertogs:     No,  your  Honor. 

The  Court:    Anything  else? 

Mr.  Hargreaves:    No,  your  Honor. 

The  Court:    That's  all.  [133] 

(Witness  excused.) 

Mr.  Hertogs:  We  have  no  further  witnesses, 
your  Honor. 

Mr.  Hargreaves:  If  the  Court  please,  I  would 
like  to  call  Mrs.  Pong  at  this  time  to  identify  the 
record. 
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JENNIE  L.  FONG 
called  on  behalf  of  the  defendant,  sworn. 

The  Clerk :    Will  you  please  state  your  full  name 
to  the  Court? 
A.    Jennie  L.  Fong. 

Direct  Examination 
By  Mr.  Hargreaves  : 

Q.    Mrs.  Fong,  what  is  your  occupation? 

A.  I  am  employed  as  a  stenographer-interpre- 
ter with  the  Immigration  Service. 

Q.    How  long  have  you  been  so  employed? 

A.     Since  January  23rd,  1950. 

Q.  Have  you  qualified  under  the  Civil  Service 
examination  as  a  stenographer?  A.    Yes. 

Q.    Are  you  also  qualified  as  an  interpreter? 

A.    Yes. 

Q.    In  what  language? 

A.     In  Toy-shan  dialect  and  Canton  City  dialect. 

Q.    Those  dialects?  A.     Chinese.  [134] 

Q.    You  mean  in  Chinese?  A.    Yes. 

Q.  Now,  what  method  is  used  by  the  Inunigration 
Service  in  recording  testimony? 

A.  I  immediately  type  down  all  the  questions  as 
they  are  asked  and  all  the  answers  as  they  are  given 
to  me. 

Q.  You  mean  it  is  taken  down  directly  on  the 
typewriter  ?  A.    Yes. 

Q.  As  the  questions  are  asked  and  answered — 
it  is  not  taken  in  shorthand,  is  that  correct? 

A.     Yes,  that's  correct. 

Q.    I  now  show  you  a  certified  file  of  the  Immi- 
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gration  Service  which  has  been  marked  Defend- 
ant's Exhil)it  C  for  identification  and  ask  you  if  you 
recognize  it? 

A.  The  signature  appearing  on  page  6  is  my 
signature. 

Q.     You  say  that  this  is  your  signature  on  page  6  ? 

A.     That's  right. 

Q.  This  indicates  that  you  did  appear  at  the 
hearing,  is  that  correct?  A.     Yes. 

Q.  I  notice  that  on  the  first  page  it  shows  '^  Ste- 
nographer, Jennie  L.  Fong,"  is  that  correct? 

A.    Yes. 

Q.  Do  you  actually  recall  the  questions  and  an- 
swers which  were  given  during  the  course  of  this 
hearing?  [135]  A.     No. 

Q.  In  other  words,  you  remember  that  you  were 
there,  but  you  can't  say  what  questions  were  actu- 
ally asked  and  answered,  is  that  correct? 

A.     Yes,  that's  correct. 

Q.  Was  it  made  in  the  regular  course  of  busi- 
ness ? 

The  Court:    You  took  them  down,  though? 

The  Witness:     I  did. 

The  Court :  You  took  the  questions  down  in  Eng- 
lish and  the  answers  down  in  English  after  they 
had  been  interpreted? 

The  Witness:     That's  correct. 

The  Court:  From  the  Chinese  language  into  the 
English  language? 

The  Witness:    Yes. 

Mr.  Hargreaves:     In  other  words,  your  Honor, 
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she  does  this  every  day  of  the  year,  and  it  is  im- 
possible for  her  to  remember  the  exact  questions 
and  answers  that  were  given. 

The  Court:  Well,  ask  her  whether  or  not  to  the 
best  of  her  recollection  she  did  or  did  not  transcribe 
these  questions  and  answers  correctly — answers 
given  by  the  witness. 

Q.  (By  Mr.  Hargr eaves)  :  Can  you  answer  that 
question  of  the  Court's?  A.     Yes,  I  did. 

Q.     Is  this  the   original  record? 

A.    Yes.  [136] 

Q.  Now,  you  stated  that  you  also  imderstand 
the  Chinese  language  and  have  qualified  as  an  inter- 
preter. If  the  interpreter  himself,  who  was  used 
at  this  hearing,  had  made  an  error,  you  would  have 
been  in  a  position  to  have  noticed  it,  isn't  that  right? 

A.    Yes,  I  would  have. 

Mr.  Hargreaves:  I  have  no  further  questions, 
your  Honor. 

Mr.  Hertogs:     I  have  one  or  two,  your  Honor. 

Cross-Examination 
By  Mr.  Hertogs: 

Q.  This  record  indicates  on  page  1  that  the  inter- 
preter at  this  hearing  was  Thomas  H.  Gee,  is  that 
correct  ?  A.    Yes. 

Q.  That  means  that  the  questions  were  pro- 
pounded by  the  examining  officer  to  the  witness 
through  an  interpreter  and  that  that  interpreter  was 
Thomas  Gee,  is  that  correct? 

A.     That's  right. 

Q.    And  the  answers  that  you  recorded  were  an- 
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swers  that  were  given  by  the  witness  to  Thomas 
Gee,  Thomas  Gee  translated  it  into  the  English  and 
you  recorded  what  Thomas  Gee  said  in  English,  is 
that  correct?  A.     That's  correct. 

Q.  Then  actually  what  you  wrote  down  would 
be  the  English  version  of  the  answer  as  given  by 
the  interpreter?  A.     That's  right.  [137] 

Mr.  Hertogs:  I  have  no  further  questions,  your 
Honor. 

The  Court:  What  was  that  question  and  answer 
about  the  three  and  30  there? 

Mr.  Hargreaves :  This  one  here,  your  Honor,  is — 
regarding  that  he  didn't  even  remember  Kwantung, 
Po  Village. 

The  Court:  No,  no,  I  mean,  this  part  of  the 
record  here  in  which  the  witness  was  asked  how 
many  houses  there  are  in  the  village. 

Mr.  Hargreaves:  That  is  in  the  other  record, 
your  Honor.  That  is  in  the  V.S.I,  record,  your 
Honor.     This  is  the  primary  statement. 

The  Court:  What  dialect  was  this  done  in,  do 
you  know  ? 

Mr.  Hargreaves:     Cantonese,  your  Honor. 

The  Court:  All  right,  what  is  the  Chinese  word 
for  three^what  is  the  Cantonese  for  the  word  three  ? 

The  Witness:    Sam. 

The  Court:    And  what  is  it  for  thirty? 

The  Witness :    Sam  sup. 

The  Court:     Sam  sup? 

The  Witness:    Hm-hm. 

The  Court :    How  would  you  spell  that  in  English, 
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how  would  you  try  to  phonetically  put  it  into  Eng- 
lish? 

The  Witness :    Well,  it  could  be  sup  or  sop. 

Mr.  Hertogs:    Sam  is  usually  spelled  s-o-m? 

Mr.  Hargreaves:    S-o-m.  [138] 

The  Court:    All  right. 

Mr.  Hargreaves:  I  would  like  to  also,  your 
Honor,  identify  the  Board  of  Special  Inquiry 

Mr.  Hertogs:  I  will  stipulate  that  testimony 
would  be  the  same  as  to  the  Board  of  Special  In- 
quiry, your  Honor. 

Mr.  Hargreaves:  She  also  typed  the  Board  of 
Special  Inquiiy  hearing. 

The  Court:     Very  well. 

Mr.  HargTeaves:    Any  further  questions? 

Mr.  Hertogs:    No  further  questions. 

The  Court:    That's  all. 

(Witness  excused.) 

Mr.  Hargreaves :  I  believe,  your  Honor,  I  should 
now  again  offer  these  records  into  evidence. 

Mr.  Hertogs:  I  object,  your  Honor,  on  the  same 
grounds  as  previously,  that  such  records  are  not 
admissible. 

The  Court:  Well,  they  may  be  only  admitted  to 
the  extent  that  they  are  impeaching,  that's  all. 

Mr.  Hargreaves:  That's  all,  your  Honor,  and 
for  the  limited  purpose  of  those  specific  questions 
which  he  denied. 

Mr.  Hertogs :  Which  have  already  been  read  into 
the  record. 
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The  Court :  Well,  so  the  record  will  be  clear,  they 
may  be  admitted  for  that  particular  and  special 
purpose  and  directed  to  those  special  questions  and 
answers  that  are  set  [139]  forth  in  the  interroga- 
tories and  the  answers  to  the  interrogatories. 

Mr.  Hertogs:    You  mean  as  to  the  denial? 

The  Court:    That's  right. 

The  Clerk :    That's  A  and  C  both  ? 

Mr.  Hargreaves:     Yes,  A  and  C. 

The  Clerk:  Defendant's  Exhibits  A  and  C  ad- 
mitted as  limited. 

(Whereupon  Defendant's  Exhibits  A  and  C 
for  identification  only  were  received  into  evi- 
dence as  limited  above.) 

Mr.  Hargreaves:  I  have  no  further  witnesses, 
your  Honor. 

The  Court:  The  evidence  is  concluded  in  the 
case  ? 

Mr.  Hargreaves:    Yes,  your  Honor. 

The  Court:     On  both  sides'? 

Mr.  Hertogs:     Yes,  your  Honor. 

At  this  time,  your  Honor,  in  summation,  I  would 
like  to  state  that  at  the  time  of  the  Board  of  Special 
Inquiry,  at  the  time  of  the  original  examination  by 
the  preliminary  examiner  before  the  Immigration 
and  Naturalization  Service,  this  plaintiff  was  not 
represented  by  present  counsel.  If  he  had  been 
represented  by  present  counsel  at  that  time,  I  defi- 
nitely w^ould  have  asked  for  a  reopened  hearing  in 
order  that  the  documentary  evidence  which  we  have 
offered  into  evidence  here  before  the  Court,   and 
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the  witnesses  which  we  have  presented  before  the 
Court,  would  have  been  introduced  [1-iO]  and  would 
have  been  given  proper  consideration  by  the  Immi- 
gration and  Naturalization  Service.  The  hearing 
conducted  there  was  not  complete;  it  is  an  unfor- 
timate  situation.  The  pictures  which  have  been 
presented  in  evidence  before  the  Court  were  not 
introduced,  were  not  even  shown  to  the  Immigra- 
tion and  Xaturalization  Service. 

The  tax  returns  which  we  have  introduced  as 
e^ddence,  which  show  the  consistent  claims  of  the 
father  for  a  boy  named  Chow  Seng,  were  not  intro- 
duced and  given  consideration  by  the  Inmiigration 
and  Xaturalization  Service.  Xo  effort  was  made, 
the  father  was  not  even  told  that  he  should  attempt 
to  have  his  prior  landed  sons  appear  and  testify 
as  witnesses  in  behalf  of  this  plaintiff. 

In  addition,  here  he  had  a  friend  who  was  in 
China  who  was  present  and  who  saw  this  boy  in 
his  own  home  in  China,  who  could  have  likewise 
testified  as  to  this  relationship.  Unfortunately 
none  of  that  evidence  was  given  consideration  at 
that  time.  It  was  not  until  this  case  was  denied  by 
the  Immigration  and  Xaturalization  Service  and 
this  boy  was  about  to  be  removed  from  the  United 
States  that  this  man  came  to  see  me. 

I  took  one  look  at  the  record,  those  are  the  things 
which  we  have  admitted  here  and  which  have  not 
been  denied  to  the  interrogatories,  those  descrep- 
ancies.  I  told  the  man  that  [141]  those  discrep- 
ancies looked  and  appeared  to  be  serious  to  me.  I 
told  him  that  I  didn't  think  that  there  was  a  chance 
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to  win  a  ease.  1  refused  to  take  it.  He  came  back 
to  me  a  second  time  and  I  still  refused  to  take  this 
case.  He  came  back  a  third  time  and  I  still  re- 
fused to  take  it.  The  man  ])leaded  with  me  to 
come  over  and  have  a  talk  with  him  and  his  son 
oA-er  in  the  detention  facilities  of  the  Immigration 
and  Naturalization  Service.  I  made  a  trip  to  the 
Immigration  and  Naturalization  Service  with  this 
man,  I  saw^  this  man  and  this  boy  together.  I  saw 
the  greetings  of  that  man  and  that  boy  and  I  was 
satisfied  concerning  this  relationship.  I  didn't  care 
what  the  record  showed.  I  said,  ''Now  let's  find 
how'  we  can  establish  this  claim.  I  am  satisfied 
beyond  any  doubt  that  this  is  your  boy  and  your 
bona  fide  son."  I  took  the  man  back  to  the  office 
and  we  sat  down.  We  w^ent  into  this  record  very 
thoroughly. 
1  There  was  neglect;  I  can't  explain  these  discrep- 
ancies, I  don't  know^  how  they  can  be  explained, 
except  for  the  simple  and  possible  reason  that  this 
bo}^  w^as  a  minor  at  the  time  of  the  occurrences 
which  are  related  in  this  record. 

In  the  Board  of  Special  Inquiry  hearing  this  boy 
testified  that  he  does  not  recall  ever  moving  from 
Macao  to  Quei  Yang.  That  was  when  he  was  ap- 
proximately eight  and  a  half,  possibly  nine  years 
of  age.  He  lived  in  Quei  Yang  from  the  time  of 
the  death  of  his  mother  until  the  father  went  to 
China  for  the  [142]  specific  purpose  of  bringing 
him  back  to  the  United  States,  and  he  remained  in 
China  until  about  1950,  at  which  time  he  w^as  finally 
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successful  in  securing  a  documentation  from  the 
American  Consulate  General  in  Hong  Kong. 

Yes,  there  are  a  number  of  discrepancies.  We 
are  not  denying  them.  From  the  original  record. 
They  are  admitted  in  the  inteiTOgatories.  This  boy 
has  told  me  he  doesn't  definitely  remember,  but  I 
have  read  him  the  record  and  I  have  told  him  that 
the  record  indicates  such  and  such  and  I  believe 
that  under  those  circumstances  there  is  no  reason 
that  he — to  doubt  the  authenticity  of  the  record 
statements. 

I  stated  to  your  Honor  that  in  this  particular 
case  this  father  was  present  in  China  at  the  time 
of  the  birth  of  this  individual.  Likewise  his  prior 
landed,  older  brother,  who  has  testified  as  a  witness. 
Chow  Sam,  was  present  at  that  time.  The  father 
was  present  in  China,  not  only  at  the  time  of  the 
birth  of  this  individual,  but  was  present  in  China 
for  a  number  of  years  subsequent  to  that  time,  until 
the  early  part  of  1939,  at  which  time  this  boy  would 
have  been  approximately  four  and  a  half  years  of 
age.  Subsequent  to  the  father's  return  to  the 
United  States  he  went  back  to  China  and  brought 
to  the  United  States  these  two  prior  landed  sons, 
and  he  was  in  China  at  that  time  for  a  period  of 
approximately  one  year  in  order  to  obtain  documen- 
tation. During  that  time,  likewise,  he  saw  this  boy 
in  China.  He  had  an  opportunity  to  view  this  boy 
from  [143]  the  time  of  his  birth  until  he  was  ap- 
proximately four  and  a  half  years  of  age,  and  then 
again  he  saw  him  at  the  time  he  was  five,  he  saw 
him  from  the  time  he  was  five  until  he  was  six. 
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We  have  introduced  here  as  an  exhibit  a  small 
picture  of  a  boy  and  a  girl  which  was  taken  some 
time  subsequent  to  the  father's  return  to  the  United 
States.  The  picture  of  that  boy  has  been  identified 
as  the  same  boy  who  he  last  saw  in  China  before 
his  return  to  the  United  States.  Then  the  father 
returns  to  China  in  the  latter  part  of  1946,  Decem- 
ber, to  be  exact.  He  immediately  goes  to  a  far 
distant  place  and  brings  this  boy  down  to  a  locality 
close  in  proximity  to  an  American  Consulate  and 
then  he  attempts  to  bring  him  to  the  United  States. 

The  Government  has  referred  to  it  in  one  of  their 
cases,  where  the  man  prepared  an  affidavit,  made 
the  trips  specifically  for  the  purpose  of  bringing 
this  boy  to  the  United  States.  Then  he  lived  with 
this  boy  during  all  the  intervening  years  while  he 
was  waiting  for  documentation  by  the  American 
Consulate.  Fortunately  we  have  a  picture  taken  in 
1947,  taken  at  a  time  of  the  marriage  of  this  So 
Tak  to  a  Chinese  citizen.  Now  looking  at  that 
picture,  at  that  time,  that  picture  being  taken  in 
1947,  the  passport  indicates  the  man  returned  to 
the  United  States  in  1947,  he  returned  with  his  wife, 
and  naturally  the  picture  must  have  been  taken  in 
very  close  proximity  to  the  [144]  date  of  his  return, 
so  that  would  place  it  in  about  July  or  August  of 
1947.  At  that  time  this  boy  should  have  been  13 
years  of  age.  You  look  at  that  picture  of  that  boy 
and  he  looks  and  appears  immature,  for  the  age 
claimed.  Naturally  we  had  devastation,  lack  of 
proper  food,  malnutrition  and  a  number  of  other 
circumstances  that  took  place  in  China  during  the 
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intervening  years.  But  you  look  at  that  picture 
taken  in  1947  and  you  look  back  at  the  picture 
which  was  taken  just  subsequent  to  the  father's 
return  to  the  United  States  in  1940,  and  there  is  no 
doubt  that  they  are  one  and  the  same  individual. 

Now  prior  to  returning  to  the  United  States  after 
securing  documentation  from  the  American  Con- 
sulate, the  father  had  another  family  picture  taken, 
which  has  been  introduced  into  the  record.  This 
picture  likewise  shows  the  father  with  the  boy  and 
with  the  stepmother.  I  state  that  if  we  look  at  the 
pictures  that  were  taken  in  1950,  look  at  the  picture 
taken  in  1947,  the  picture  which  probably  was  taken 
in  the  latter  part  of  1950,  or  the  early  part  of  1951, 
we  will  see  a  picture  of  one  and  the  same  boy.  And 
if  we  look  at  the  boy  who  w^as  here  and  who  has 
testified  before  this  Court  today,  we  will  see  that 
he  is  the  same  individual  as  the  person  whose  pic- 
tures have  been  introduced  as  evidence  in  his  behalf. 

We  have  a  statement  of  the  father  that  this  boy 
was  actually  born  of  his  wife,  and  that  he  was 
present  at  that  time.  We  have  the  statement  of  a 
prior  landed  son,  and  I  don't  [145]  care  whether 
he  was  admitted  on  an  appeal  or  otherwise,  but  it 
is  a  concession  by  the  proper  administrative  author- 
ity that  he  was  a  citizen  of  the  United  States  and 
that  he  acquired  such  citizenship  based  upon  his 
relationship  to  Chow  Yit  Quong,  who  is  an  admitted 
United  States  citizen. 

Now  Chow  Sam  has  stated  that  he  was  likewise 
in  China  at  the  time  of  the  birth  of  this  boy,  that 
this  boy  was  born  of  his  mother,  that  Chow  Yit 
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Qiiong  is  the  father  and  that  the  boy  lived  with 
them  in  the  same  house,  slept  with  them  in  the 
same  house,  had  meals  with  them  in  the  same  house 
in  China  from  the  time  of  his  birth  until  the  time 
of  Chow  Sam's  departure  to  the  United  States  in 
about  1940.  He  has  stated  that  the  picture  of  this 
boy,  which  appears  on  Exhibit  No.  1 — or  Exhibit 
No.  2,  pardon  me — is  the  same  boy  that  he  last  saw 
in  his  own  home  in  China  prior  to  his  departure 
to  the  United  States  in  1940;  and  naturally  the 
other  pictures,  when  taken  into  consideration  with 
this  Exhibit  No.  2,  show  the  same  boy  appearing 
throughout  as  a  member  of  this  family. 

The  tax  returns  which  we  have  submitted  show 
that  this  father  has  consistently  stated  that  he  has 
had  a  boy  named  Chow  Seng.  There  is  no  evi- 
dence introduced  on  the  part  of  the  Government  to 
overcome  the  claims  of  the  plaintiff  in  this  case. 
All  of  the  Government  evidence  has  been  admitted 
for  the  puipose  of  impeachment  of  the  witness 
Chow  Seng.  Impeachment  of  what?  Impeachment 
of  his  testimony  given  concerning  [146]  facts  which 
took  place  during  his  early  minority.  Occurrences 
which  would  be  frightening  to  the  ordinary  minor 
child.  The  record  shows  that  this  boy  was  approxi- 
mately eight  and  a  half  to  eight  years  and  eight 
months  of  age  at  the  time  of  the  death  of  his  mother. 
And  I  know  of  personal  experience  that  you  do  not 
recall  all  of  the  circumstances  arising  from  such  a 
situation  when  you  are  of  that  age.  My  mother 
passed  away  when  I  was  nine,  and  I  couldn't  tell 
you  any  more  about  it  than  this  boy.     I  couldn't 
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definitely  tell  you  what  transpired  for  a  considerable 
number  of  years  prior  to  tliat  time.  I  couldn't  tell 
you  what  transpired  for  at  least  two  or  three  years 
subsequent  to  that  time.  The  mental  reaction  of  a 
minor  child  on  losing  two  members  of  his  family  at 
the  same  time  would  naturally  cause  a  mental  block 
and  he  would  not  be  able  to  testify  concerning  any 
facts  that  took  place  during  that  time. 

As  to  the  occurrences  which  took  place  subsequent 
to  this  father's  return  to  China  in  1946,  the  only 
explanation  that  I  can  find  as  to  those  discrepancies 
is  that  this  boy,  who  was  then  approximately  12 
years  of  age,  or  12  and  a  half  years  of  age,  was  so 
excited  from  moving  from  Quei  Yung,  which  is  way 
up  in  the  mountains — it  is  a  considerable  distance, 
five  days  traveling  distance  from  the  Canton  area — 
coming  from  there  down  to  Hong  Kong,  to  Canton, 
to  the  village,  back  to  Canton,  attending  a  feast  in 
the  village,  knowing  all  about  the  marriage  of  his 
father,  hearing  all  about  the  marriage  of  [147]  his 
father,  living  together  with  the  father  and  with  the 
stepmother  for  a  considerable  number  of  years  after 
that,  and  at  the  same  time,  within  a  few  months 
attending  a  wedding  of  another  individual,  a  witness 
who  appeared  here,  So  Tak,  going  to  his  feast,  see- 
ing his  wedding,  and  a  boy  of  that  age  could  become 
so  confused  over  the  facts  that  he  could  not  readily 
identify  them  as  to  whether  they  were  coming  from 
his  own  knowledge  or  whether  they  were  facts  which 
were  placed  in  his  knowledge  by  other  individuals. 

I  state,  your  Honor,  in  this  case  that  I  am  so  w^ell 
satisfied  of  the  relationship,  in  this  particular  case, 
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that  this  boy  is  a  bona  tide,  lawful  blood  son  of 
Chow  Yit  Quong*,  I  think  it  is  one  of  the  best  cases 
that  I  have  ever  seen.  I  know  that  the  discrep- 
ancies may  indicate  otherwise,  but  I  believe  if  the 
Court  would  take  a  look  at  these  individuals,  as 
your  Honor  did  yesterday,  and  would  take  a  look 
at  this  father  and  take  a  look  at  this  boy,  that  you 
would  see  such  a  similarity  that,  coupled  with  the 
testimony  of  this  record,  that  it  would  be  impos- 
sible to  do  other  than  enter  judgment  for  the  plain- 
tiff. 

Mr.  Hargreaves :  If  the  Court  please,  I  am  afraid 
that  I  do  not  quite  agree  with  counsel  that  this  is 
one  of  the  best  cases  that  he  has  ever  seen.  I  have 
seen  many  better  cases,  hundreds  of  them,  admitted 
over  at  the  Immigration  Sei'vice,  and  I  have  seen 
many  other  cases  such  as  these  which  were  [148] 
denied.  He  is  satisfied  that  it  is  a  bona  fide  case. 
I  am  not.  I  have  seen  this  pattern  time  and  time 
again  with  the  same  result.  I  would  like  to  remind 
the  Court  once  more  of  those  presumptions  which 
I  mentioned  at  the  beginning,  the  presumptions  of 
alienage,  a  presumption  that  the  Ninth  Circuit  says 
the  person  himself  is  an  exhibit,  his  speech,  his 
manner.  The  Court  observed  him  on  the  stand. 
He  appears  to  be  Chinese,  not  American.  And  he 
must  overcome  that  presumption  by  strong,  clear 
evidence. 

Counsel  takes  exception  to  my  statement  that  he 
was  a  naturalized  citizen.  Those  were  the  words  of 
the  Supreme  Court.  However,  if  counsel  prefers, 
we  might  say  that  he  was,  if  a  citizen  at  all,  a  citi- 
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zen  whose  citizenship  was  a  grant  of  Congress.  He 
is  not  ])orn.  He  admits  that  he  was  born  in  a 
foreign  country  and  therefore  he  must  be  presumed 
to  be  an  alien. 

Counsel  has  also  called  attention  to  the  Nation- 
ality Act,  which  states  that  there  are  only  two  types 
of  citizens,  those  born  in  the  United  States,  or  those, 
rather,  that  are  native  born,  who  acquire  citizenship 
at  birth,  and  those  who  are  naturalized.  However, 
that  Nationality  Act  was  passed  long  after  the 
alleged  birth  of  the  plaintiff,  and  in  addition,  it  can- 
not change  the  Constitution. 

Speaking  of  the  testimony,  the  document  which 
was  presented,  counsel  has  laid  great  stress  on 
Exhibit  No.  2,  [149]  which  is  a  photograph  of  a 
small  boy  and  a  small  girl.  Now  personally  I  can- 
not identify  who  these  persons  are,  and  I  don't 
believe  that  the  Court  can.  It  is  just  a  picture  of 
a  small  boy.  Now  if  we  assume  that  it  is  the  plain- 
tiff, there  is  no  connection  between  this  i3hotograph 
and  his  alleged  father.  It  doesn't  prove  anything. 
We  don't  know  who  this  girl  is.  And  that  is  the 
only  evidence  which  goes  back  beyond  the  time  when 
he  first  attempted  to  make  arrangements  to  come 
to  the  United  States.  Since  that  photograph,  or 
since  the  time  of  his  application,  we  have  nothing. 
I  mean,  your  Honor,  that  prior  to  the  time  of  his 
application  we  have  nothing  in  the  way  of  docu- 
ments— only  this  picture,  which  doesn't  connect  him 
in  the  least  manner  with  his  father  or  his  alleged 
father. 

I  believe  this  case  has  demonstrated  the  wisdom 
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of  the  Court  in  the  case  of  Suey  Sei  vs.  Nagle,  295 
Fed  675,  where  the  Court  stated: 

"Ex2)erience  has  demonstrated  that  testimony  of 
the  parties  at  interest  as  to  the  mere  fact  of  rehi- 
tionship  cannot  be  safely  respected  or  relied  upon." 

When  we  boil  down  the  testimony  of  the  plaintiff 
and  his  alleged  father,  we  come  to  this.  We  have  a 
statement,  "This  is  my  son";  "This  is  my  father." 
Hardly  anything  more.  They  have  described  some 
of  the  circumstances.  However,  generally  speaking, 
the}^  are  in  disagreement  as  to  family  [150]  rela- 
tionships where  the  mother  died,  where  she  was 
buried,  the  sleeping  arrangements  in  the  village, 
how  large  the  village  was,  the  residence  in  Quei 
Yung  City — all  these  things  they  are  in  disagree- 
ment on,  where  there  is  no  possible  excuse. 

Counsel  presented  two  witnesses,  So  Tak  and 
Chow^  Sam.  So  Tak  was  in  China  after  the  appli- 
cation had  been  made  for  the  petitioner  to  come 
to  the  United  States.  He  actually  has  not  knowl- 
edge of  the  family.  He  was  in  Canton  City,  he  saw 
him  there.  If  we  accept  his  testimony  as  true,  he 
has  added  little  to  the  case. 

The  testimony  of  Chow  Sam  is  that  of  a  party  in 
interest.  He  also  alleges  to  be  the  son  of  Chow  Yit 
Quong  and  he  must  assume — we  must  assume  he  is 
under  the  control  and  has  a  self-interest  in  this 
matter.  He  has  stated  before  the  Court  that  neither 
himself  nor  his  alleged  brother,  Chow  Hing,  re- 
sided with  his  father  after  the  first  couple  of  years 
in  the  United  States.  This  does  not  tend  to  show 
the  usual  family  relationship.     If  I  have  a  son,  I 
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will  have  him  living  at  home.  I  won't  have  him 
go  to  a  Chinese  home  or  have  him  go  live  by  himself 
in  some  strange  place  in  San  Francisco. 

I  submit,  your  Honor,  that  actually  we  have  a 
total  lack  of  substantive  evidence — either  documen- 
tary or  by  witness. 

With  the  permission  of  the  Court,  I  would  like 
to  stray  for  a  moment  from  this  particular  case  and 
show  the  general  and  usual  pattern  of  fraud  cases. 
The  Immigration  Service  has  [151]  been  dealing 
with  this  problem  for  many  years.  It  is  not  one 
that  is  brought  to  the  attention  of  the  public.  How^- 
ever,  it  is  a  known  fact  that  the  American,  that  is, 
we  might  say  so-called  Americans  who  go  to  China, 
purchase  their  wives,  i^urchase  sons  or  servants,  and 
that  those  people  are  actually  no  more  than  slaves. 
Now  that  violates  all  our  American  ideas.  It  is 
against  the  principles  of  the  United  States  to  seU 
people,  and  yet  that  is  what  happens  in  China  today. 
Now  if  a  person  will  go  to  China  and  do  such  an 
act,  his  credibility  as  a  witness  in  an  American 
court  certainly  should  be  scrutinized  veiy  carefully. 
I  don't  say  that  the  father  w^ent  to  China  and  pur- 
chased his  second  wife;  if  I  ask  him,  he  wouldn't 
admit  it  anyway. 

However,  experience  has  shown  that  the  great 
portion  of  these  cases,  that  is  what  happens.  It  is 
a  barter  and  trade  deal.  An  example  is  a  witness  in 
this  case,  So  Tak.  He  went  to  China,  made  arrange- 
ments in  a  few  days  to  have  a  wife.  Generally  they 
don't  even  see  the  woman  before  they  marry  her. 
A  practical   example   of  this  veiy   thing  will  be 
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bi'ought  to  the  attention  of  the  Court  in  January 
when  we  have  a  case  coming  on  for  trial  where  a 
would-be  husband  sent  the  money  to  China  to  pur- 
chase a  wife.  He  then  purchased  a  record,  a  fraud 
record,  to  bring-  her  over.  That  has  cost  that  man  a 
total  of  approximately  $12,000  and  he  still  hasn't 
got  his  wife. 

We  have  spoken  of  the  large  claim  of  nine  sons 
and  one  [152]  daughter.  Many  tunes  I  have  heard 
it  said,  well,  even  if  we  said  that  the  father  has  made 
a  false  claim,  that  doesn't  mean  that  this  boy,  this 
particular  plaintiff,  is  fraudulent.  It's  always  this 
one  that  is  good.  Now  I  don't  know  if  this  man  has 
nine  sons.  Personally  I  don't  believe  he  has.  How- 
ever, how  can  the  Government  or  the  Court  sort 
out  the  wheat  from  the  chaff,  tell  which  are  good, 
which  are  bad?  It  is  impossible.  All  the  evidence 
is  locked  over  in  Red  China  behind  the  Iron  Cur- 
tain. AVe  can't  investigate.  The  only  thing  we  can 
do  is  question  them  when  they  come. 

Returning  to  the  evidence,  the  plaintiff*  must 
prove  that  he  is  not  only  the  son  of  Chow  Yit 
Quong  Ijut  the  legal  blood  son.  So  far,  there  is  no 
documentary  evidence  whatsoever  to  show  a  mar- 
riage. Going  back  to  the  fundamentals,  where  is 
any  proof  of  the  marriage  between  the  alleged 
father  and  mother?  All  we  have  is  the  statement 
that,  "I  w^ent  to  China  and  got  married."  If  he  is 
not  the  legitimate  son,  then  he  would  take  the 
nationality  of  the  mother  and  not  the  nationality 
of  the  father,  or  be  a  United  States  citizen. 

Counsel  made  a  number  of  statements  regarding 
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the  V.S.I,  hearing.  The  Court  will  notice  that  in 
that  hearing-  a  specific  request  was  made  not  only 
to  the  plaintiff  but  to  his  guardian  for  any  docu- 
ments, photographs,  letters,  anything  they  might 
have  to  substantiate  their  claim.  They  stated  they 
didn't  have  any,  and  they  specifically  requested  that 
the  record  be  [153]  submitted  on  the  evidence  they 
had  presented,  only  their  testimony.  I  might  men- 
tion also  that  it  seems  strange  that  counsel  would 
bring  forward  one  brother  but  not  the  other.  Where 
is  Chow  Hing? 

In  closing,  I  Avould  like  to  thank  the  Court  for 
its  consideration.  This  is  my  first  case,  I  know  I 
have  made  numerous  errors.  However,  the  Court 
has  been  very  patient.   Thank  you. 

Mr.  Hertogs:  I  will  be  rather  brief  on  the  clos- 
ing argument,  your  Honor,  but  one  of  the  first 
points  I  would  like  to  cover  is  that  quotation  of 
Mr.  Hargreaves  concerning  the  presumptions.  Now 
the  presumptions,  and  all  the  court  cases  which 
have  been  cited  there,  arose  out  of  the  old  Chinese 
Exclusion  Act,  and  the  old  Chinese  Exclusion  Act 
specifically  had  a  section  in  it  which  stated  that  the 
burden  of  proof  was  on  any  Chinese.  All  Chinese 
were  to  be  presumed  to  be  aliens  until  the  contrary 
was  shown.  And  that  was  originally  brought  out 
in  the  old  case  of  Wong  Kim  Ark  and  a  few^  of  the 
other  old  cases;  even  though  they  resided  in  the 
United  States  for  a  considerable  number  of  years, 
the  burden  of  proof  did  not  follow  the  ordinary 
burden  of  proof  in  a  court  in  a  legal  matter,  but 
followed  according  to  the  specific  statute. 
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However,  the  Chinese  Exckision  Acts  were  re- 
pealed in  1943.  Naturally,  until  the  Chinese  Exclu- 
sion Acts  were  repealed  in  1943,  it  was  absolutely 
impossible  for  a  United  [154]  States  citizen,  such 
as  Chow  Yit  Quong  in  this  particular  case,  to  bring 
his  wife  to  the  United  States.  The  laws  of  the 
United  States  at  that  time  did  not  provide  for  the 
admission  of  the  lawful  spouses  of  the  United 
States  citizens  who  were  of  Chinese  race.  They 
were  limited  solely  to  the  allocation  of  100  a  year, 
which  was  a  very  small  number  in  comparison  with 
the  number  of  United  States  citizens  who  were  re- 
siding in  the  United  States. 

It  was  not  until  an  amendment  was  passed  sub- 
sequent to  the  repeal  of  the  Chinese  Exclusion  Acts 
in  1943  that  the  wives  of  United  States  citizens  of 
Chinese  ancestry  were  granted  the  right  to  bring 
their  wives  to  the  United  States  as  non-quota  immi- 
grants, the  same  as  those  of  any  other  nationality. 

Now  counsel  has  referred  to  this  buying  and  sell- 
ing of  wives  in  China. 

The  Court:  The  law  as  it  is  now,  under  the 
present  law,  is  that  the  guardian  here,  Chow  Yit 
Quong,  could  bring  his  wife  over'? 

Mr.  Hertogs:  Oh,  yes,  he  is  trying  to,  your 
Honor.  We  are  just  trying  to  get — we  have  a  nimi- 
ber  of  these  cases.  We  are  confronted  with  a  rather 
difficult  situation  on  these  cases  at  the  present  time ; 
the  same  as  counsel  has  referred  to  in  his  argument. 
Any  of  these  persons  who  were  not  successful  in 
getting  out  from  communist  China  prior  to  [155] 
its  occupation  in  1949  have  had  to  secure  exit  per- 
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mits  since  that  time  in  order  to  leave,  and  in  order 
to  secure  permission  to  even  leave  that  area  and  go 
to  Hong  Kong.  Now  it  happens  that  in  a  niunber 
of  cases,  the  Government  has  refused  to  issue  such 
permits  if  the  persons  owned  property  in  China 
and  unless  they  would  surrender  that  property  and 
pay  a  large  siun  of  money  for  the  release  of  these 
individuals. 

The  Court:  When  did  the  statute  become  effec- 
tive under  which  the 

Mr.  Hertogs:  1946,  your  Honor — December  of 
1946.  I  think  it  was  December  18th,  wasn't  it,  1946? 
I  think  it  was  that,  December  18th,  1946.  And  since 
that  time  most  of  them  have  been  bringing  the 
wives,  and  I  might  state  that  there  are  any  number 
of  hundreds — I  mean  hundreds  of  these  visa  peti- 
tioners whose  petitions  have  been  approved  by  the 
Immigration  and  Naturalization  Service  that  are 
awaiting  for  processing  in  the  American  Consulate 
in  Hong  Kong.  I  might  state  that  from  our  own 
office  we  have  had  cases  which  were  approved  by 
th(^  Immigration  and  Naturalization  Service  as 
early  as  April  of  1952  and  who  have  not  even  had 
an  opportunity  to  secure  docimientation  as  of  this 
date. 

Now  this  buying  and  selling  of  wives  in  China 
has  been  going  on,  we  admit,  for  a  number  of  years ; 
but  it  is  not  a  question  that  is  involved  in  this 
particular  case — it  is  a  practice  which  has  been 
adopted,  legally  recognized  over  in  [156]  China  for 
many,  many  hundreds  of  years.  Centuries.  They 
haA-e  found  that  it  works  out   rather  well.    As  a 
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matter  of  fact,  they  don't  have  that  large  divorce 
rate  like  we  have  here  in  the  United  States. 

Now  concerning  the  marriage  of  Chow  Yit 
Quong,  the  question  concerning  the  marriage  would 
have  been  determined  by  the  Immigration  and 
Naturalization  Service  at  the  time  of  the  admission 
of  the  two  other  boys  in  1940.  It  must  have  been 
a  determination  at  that  time,  and  there  was  no 
question  raised  by  the  Board  of  Special  Inquiry 
at  that  time.  It  certainly  definitely  was  not  raised 
by  the  Secretary  of  Labor  on  appeal,  that  Chow^ 
Yit  Quong  was  legally  married  in  China  to  a  per- 
son named  Wong  Suey  Hong  and  that  those  two 
boys  Avere  the  lawful  sons  of  that  marriage. 

The  Court:  Well,  since  this  is  a  de  novo  pro- 
ceeding, I  suppose  to  be  fair  about  it,  the  Court 
should  not  consider  anything  one  way  or  another 
that  was  done  by  the  administrative  proceeding. 

Mr.  Hertogs:  That  is  the  view  I  was  going  to 
express  just  now,  your  Honor.  I  had  some  of  my 
citations  out  here  on  that  very  particular  thing. 
This  is  a  hearing  de  novo. 

The  Court :  In  other  words,  the  plaintiff  coming 
in  would  have  to  make  his  proof  and  nothing  that 
the  immigration  authorities  did  that  was  favorable 
to  him  would  be  admissible,  any  more  than  on  be- 
half of  the  Government,  anything  that  the  [157] 
immigration  officials  did  that  was  unfavorable  to 
him  should  be  admitted. 

Mr.  Hertogs :  Other  than  in  this  particular  case, 
you  have  the  testimony  of  a  prior  landed  son  that 
his  mother  was  so  forth  and  so  on,  and  that — the 
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stipulation  of  couns(4  that  this  boy  was  admitted 
to  the  United  States  as  his  lawful  son. 

The  Court:  The  Court  has  to  rule  on  that  ques- 
tion on  the  record  before  the  Court. 

Mr.  Hertogs:  That  is  true.  Now  calling  the 
Court's  attention  to  the  burden  of  proof,  I  cite  the 
case  of  ex  parte  Delaney,  which  I  know  the  Court 
is  very  familiar  with,  77  Fed.  Sup.  312  at  page  322, 
Avhich  was  affirmed  by  our  Ninth  Circuit,  170  Fed. 
2nd  239.  The  Court  stated  in  that  case  that  the 
appellant  had  the  duty  of  establishing  the  essential 
facts  by  a  fair  preponderance  of  the  evidence.  Like- 
wise the  Court  of  Appeals  here  for  the  Ninth  Cir- 
cuit stated  in  the  case  of  Giun  Yu  vs.  Nagle,  34 
Fed.  2nd  848,  at  page  851: 

''Questions  in  the  cases  of  applicants  who 
claim  citizenship  by  reason  of  being  sons  or 
daughters  of  American  citizens  is  a  question 
of  paternity." 

And  the  Court  likewise  stated  in  Kwan  Tung  Jung 
vs.  Bonham,  119  Fed.  2nd  915,  at  916: 

"That  relationship  is  the  sole  issue."  [158] 

And  there  are  many  other  cases  which  hold  the 
same  way,  and  the  same  view,  that  it  is  a  question 
of  paternity  or  the  question  of  relationship. 

Now  in  the  Gum  Yu  case,  Judge  Wilbur,  at  page 
852,  stated: 

"Relationship  is  not  usually  proven  by 
physical  facts  and  never  is  where  the  mother 
does  not  testify.  But  by  pedigree,  reputation 
in  the  family  and  by  the  conduct  of  the  parties, 
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including  the  manner  in  which  they  lived,  the 
fact  that  a  small  child  lives  in  the  home  of  its 
alleged  parent  and  that  they  maintain  towards 
each  other  the  obligation  involved  in  the  rela- 
tionship, is  evidence  favorable  to  the  issue;  and 
the  evidence  that  they  did  not  live  together 
and  did  not  conduct  themselves  as  parent  and 
child  is  evidence  to  the  contrary." 

And  he  goes  on  and  says: 

"Such  evidence  is  not  collateral  evidence;  it 
is  direct  and  material  evidence  on  the  issue." 

The  Court  of  Appeals  likewise  for  the  Ninth  Cir- 
cuit stated  in  the  case  of  Lee  Him  vs.  United  States, 
74  Fed.  2nd  172,  at  page  173,  citing  another  Circuit 
Court  case: 

"He  took  the  stand  and  testified  to  his  own 
belief  concerning  his  place  of  birth.    This  evi- 
dence, of  course,  was  hearsay ;  but  nevertheless, 
it  is  the  type  of  hearsay  which   is   [159]   ad- 
•   mitted. ' ' 

And  the  same  view  was  also  expressed  in  the  De- 
laney  case  and  likewise  in  United  States  vs.  Wong 
Gung,  70  Fed.  2nd  107. 

The  Court:  Well,  there  isn't  very  much  doubt 
as  to  the  admissibility  of  evidence,  but  I  don't  think 
there  is  any  judge  in  any  Appellate  Court  any  place 
whose  words  would  mean  very  much  to  me  on  the 
question  of  the  weight  to  be  given  to  the  testimony 
in  cases  of  this  kind,  because  I  think  no  Appellate 
judge  is  competent  to  give  any  advice  on  that  ques- 
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tion  unless  he  comes  down  and  hears  some  of  these 
cases. 

Mr.  Hertogs :  That  is  true,  your  Honor.  That  is 
solely  a  question  for  the  trial  judge,  of  the  weight 
to  be  given  the  evidence. 

The  Court:     That  is  a  problem. 

Mr.  Hertogs:     It  is  a  difficult  problem. 

The  Court:  Mr.  Hertogs,  that  is  a  problem  that 
I  don't  think  anybody  in  the  Appellate  Court  has 
any  realization  of,  or  anyone  in  the  Supreme 
Courts;  and  I  don't  think  that  when  this  statute 
was  passed,  it  said  that  a  child  born  abroad  to  an 
American  father  became  an  American  citizen  by 
birth,  that  Congress  had  any  idea  that  under  that 
statute  and  under  503  of  the  Nationality  Act,  that 
the  courts  were  going  to  be  confronted  with  these 
cases  that  are  indigenous  to  the  Chinese,  to  China. 
That  is,  cases  that  have  a  peculiar  setting,  as  they 
have  no  place  else. 

Mr.  Hertogs :  Now,  I  have  to  state,  however,  the 
courts  [160]  have  decided  adversely  to  the  Court's 
contention,  but  it  may  possibly  be  that  Congress  did 
not  realize  that  there  would  be  the  number  of  cases 
involved. 

The  Court :  Well,  I  think  it  is  not  only  the  num- 
ber of  cases  involved,  but  I  think  that  no  legislator 
had  the  picture  that  is  peculiar  to  these  cases — I 
guess  most  of  them  are  here  on  the  west  coast — 
that  arise  out  of  the  circumstance  of  an  American 
male  citizen  of  Chinese  ancestry,  following  the 
course  of  making  these  periodic  trips  back  to  China 
and  propagating  there,  and  then  at  a  subsequent 
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time  seem  to  luring  in  male  children — mostly  male 
children,  although  some  female  children — upon  the 
theory  that  they  are  the  legitimate  offspring  of 
American  citizen  fathers.  And  then  to  require  the 
courts  to  evaluate  the  testimony,  when  it  has  none 
of  the  opportunities  that  are  traditionally  alforded 
to  a  trial  court  to  properly  appraise  testimony.  It 
is  given — the  testimony  is  given  by  every  witness 
in  one  or  another  of  the  Chinese  dialects,  there  are 
no  cases  in  which  there  is  anybody  that  speaks  the 
English  language  or  has  any  of  the  indicia  of 
Americanism 

Mr.  Hertogs:  Well,  you  just  haven't  run  across 
some,  3^our  Honor.   I  have  plenty  of  them. 

The  Court:  Well,  that  may  be  so.  I  haven't  seen 
any  of  them. 

Mr.  Hertogs:  You  will  have  one  next  [161] 
week. 

The  Court:  Well,  maybe  so,  but  where  there  is 
some  opportunity  to  more  adequately  appraise  the 
testimony,  then  the  Court's  problem  isn't  so  great. 
But  certainly  in  this  case  and  in  the  case  which  I 
heard  somewhat  recently  in  which  Mr.  Gale  was 
counsel,  there  just  is  no  possibility  of  the  Court 
using  the  judicial  microscope  at  all,  because  there 
is  nothing  that  the  Court  can  see.  I  can't  tell  what 
witness  is  telling  the  truth,  whether  a  witness  is; 
although  sometimes  I  can't  tell  that  in  cases  where 
English  is  spoken.  I  am  not  meaning  to  imply  that 
there  is  any  God-like  quality  that  the  Court  has 
that  can  always  discern  what  is  the  truth  or  not, 
but  all  I  am  endeavoring  to  say  is  that  there  is 


170  Chow  Sing,  etc.,  vs. 

Hon  unless  he  comes  down  and  hears  some  of  these 
cases. 

Mr.  Hertogs :  That  is  true,  your  Honor.  That  is 
solely  a  question  for  the  trial  judge,  of  the  weight 
to  be  given  the  evidence. 

The  Court:     That  is  a  problem. 

Mr.  Hertogs:     It  is  a  difficult  problem. 

The  Court:  Mr.  Hertogs,  that  is  a  problem  that 
I  don't  think  anybody  in  the  Appellate  Court  has 
any  realization  of,  or  anyone  in  the  Supreme 
Courts;  and  I  don't  think  that  when  this  statute 
was  passed,  it  said  that  a  child  born  abroad  to  an 
American  father  became  an  American  citizen  by 
birth,  that  Congress  had  any  idea  that  under  that 
statute  and  under  503  of  the  Nationality  Act,  that 
the  courts  were  going  to  be  confronted  with  these 
cases  that  are  indigenous  to  the  Chinese,  to  China. 
That  is,  cases  that  have  a  peculiar  setting,  as  they 
have  no  place  else. 

Mr.  Hertogs :  Now,  I  have  to  state,  however,  the 
courts  [160]  have  decided  adversely  to  the  Court's 
contention,  but  it  may  possibly  be  that  Congress  did 
not  realize  that  there  would  be  the  number  of  cases 
involved. 

The  Court:  Well,  I  think  it  is  not  only  the  num- 
ber of  cases  involved,  but  I  think  that  no  legislator 
had  the  picture  that  is  peculiar  to  these  cases — I 
guess  most  of  them  are  here  on  the  west  coast — 
that  arise  out  of  the  circumstance  of  an  American 
male  citizen  of  Chinese  ancestry,  following  the 
course  of  making  these  periodic  trips  back  to  China 
and  propagating  there,  and  then  at  a  subsequent 
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time  seem  to  l)ring  in  male  children — mostly  male 
children,  although  some  female  children — upon  the 
theory  that  they  are  the  legitimate  offspring  of 
American  citizen  fathers.  And  then  to  require  the 
courts  to  evaluate  the  testimony,  when  it  has  none 
of  the  opportunities  that  are  traditionally  aiforded 
to  a  trial  court  to  properly  appraise  testimony.  It 
is  given — the  testimony  is  given  by  every  witness 
in  one  or  another  of  the  Chinese  dialects,  there  are 
no  cases  in  which  there  is  anybody  that  speaks  the 
English  language  or  has  any  of  the  indicia  of 
Americanism 

Mr.  Hertogs:  Well,  you  just  haven't  run  across 
some,  j^our  Honor.   I  have  plenty  of  them. 

The  Court:  Well,  that  may  be  so.  I  haven't  seen 
any  of  them. 

Mr.  Hertogs:  You  will  have  one  next  [161] 
week. 

The  Court:  Well,  maybe  so,  but  where  there  is 
some  opportunity  to  more  adequately  appraise  the 
testimony,  then  the  Court's  problem  isn't  so  great. 
But  certainly  in  this  case  and  in  the  case  which  I 
heard  somewhat  recently  in  which  Mr.  Gale  was 
counsel,  there  just  is  no  possibility  of  the  Court 
using  the  judicial  microscope  at  all,  because  there 
is  nothing  that  the  Court  can  see.  I  can't  tell  what 
witness  is  telling  the  truth,  whether  a  witness  is; 
although  sometimes  I  can't  tell  that  in  cases  where 
English  is  spoken.  I  am  not  meaning  to  imply  that 
there  is  any  God-like  quality  that  the  Court  has 
that  can  always  discern  what  is  the  truth  or  not, 
but  all  I  am  endeavoring  to  say  is  that  there  is 
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great  difficulty  in  trying  to  discern  the  truth  under 
these  circumstances. 

Now  I  think  that  you  are  right,  Mr.  Hertogs,  in 
saying  that  it  is  wholly  a  question  of  paternity,  and 
the  argument  is  sometimes  made  that,  well,  if  the 
Court  denies  relief  to  the  plaintiff,  then  it  is  de- 
termining that  the  child  who  here  seeks  declaration 
of  citizenship  is  not  the  son  of  the  man  who  claims 
that  he  is  his  son.  And  that  the  court  is  thereby 
making  some  sort  of  a  Solomon-like  judgment  as 
to  paternity,  and  that  it  denies  relief,  that  it  is 
breaking  up  the  family,  taking  the  father  away 
from  the  son  because  of  the  requirements  that  the 
son  has  to  be  deported  if  he  doesn't  succeed  in  his 
declaration.  I  don't  think  that  that  is  too  correct 
an  api^raisal  of  the  situation.  All  the  Court  can 
determine  is  [162]  whether  or  not  there  is  sufficient 
evidence  presented  to  warrant  the  granting  of  re- 
lief, and  it  may  well  be  that  even  if  relief  were 
denied,  that  the  child  is  still  the  son  of  the  father 
who  claims  it  is  his  son.  The  difficulty  of  proof  is 
not  the  court's  making,  nor  is  the  difficulty  of  proof 
the  result  of  anything,  perhaps,  that  even  the  par- 
ties, or  the  plaintiff,  is  responsible  for.  It  lies  in- 
herent in  the  peculiar  circumstances  surrounding 
the  appropriation  of  the  issue  in  these  cases,  for 
which  no  one  can  be  responsible.  You  heard  me 
ask  a  rather  facetious  question — well,  why  don't 
they  marry  some  of  these  Chinese  gals  here,  why 
do  they  have  to  go  all  the  way  back  to  China  on 
these  periodic  visits?   That  is  not  their  home,  they 
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say  it  is  not  their  home  anymore.  Their  home  is 
here  in  this  country.   Yet 

Mr.  Hertogs:     That  is  easy  enough. 

The  Court:  And  they  conduct  themselves  in  the 
way  that  is  normal — why  don't  they  conduct  them- 
selves in  that  way,  which  we  understand  here  in 
America,  where  we  lay  so  much  emphasis  on  the 
home  as  the  unit  of  our  system  of  society.  This  is 
a  foreign  ideology  here  that  w^e  are  confronted  with. 
It  is  a  diiferent  kind  of  thing.  We  are  not  accus- 
tomed to  it.  The  ordinary  American  citizen  doesn't 
go  over  to  Bulgaria  or  Rumania  or  Japan  or 
China  or  Canada  and  pay  periodic  visits  over  there 
and  appropriate — and  then  come  back  to  this  coun- 
try and  kee]3  on  making  a  business  of  doing  that. 
That  [163]  is  a  foreig-n  idea,  it  is  not  in  accordance 
with  our  type  of  thinking.  We  just  don't  think 
that  way  over  in  this  country  and  that  is  why  it 
is  very  difficult,  I  think,  for  a  judge  to  put  a  sort 
of  stamp  of  approval  on  this  sort  of  thing,  to  grind 
American  citizens  through  the  mill  in  that  kind  of 
a  machinery.    They  don't  think  along  those  lines. 

Mr.  Hertogs:  Well,  I  think  the  Court  is  mis- 
informed there  as  to  the  reasons.  I  hate  to  take 
exception  to  the  Court's  statement 

The  Court:  You  go  ahead.  Do  as  you  mind.  I 
am  just  very  informally 

Mr.  Hertogs:     Well,  I  knew  that. 

The   Court:    discussing   the   case   with  you, 

and  you  don't  have  to  be  afraid  about  saying  what 
are  your  views  in  the  matter  at  all. 

Mr.  Hertogs:     No.   Well,  I  would  say  this,  your 
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Honor.  My  views  on  this  proposition  do  not  agree 
with  the  Court's.  I  think  the  family  to  the  Chinese 
is  considerably  more  important,  and  a  home  to  the 
Chinese  is  considerably  more  important  than  they 
are  to  the  ordinary  American  citizen.  Now  the 
Court  wonders  why  it  is  necessary  for  them  to  go 
to  China.  If  the  Court  would  look  back  over  the 
picture,  going  way  back  to  1880  at  about  that  time, 
at  which  time  the  railroads  brought  to  the  United 
States  thousands  and  thousands  of  Chinese  laborers 
to  the  United  States,  they  were  all  of  male  [164] 
sex.  Then  the  Chinese  Exclusion  Laws  became  ef- 
fective in  ]882.  That  barred  from  admission  to  the 
United  States  those  of  Chinese  race.  Subsequent 
to  that  time  they  were  supposed  to  have  been  born 
in  the  United  States,  and  I  use  the  words  "sup- 
posed to  have  been  born  in  the  United  States."  I 
don't  know  how  many  thousands  of  male  persons, 
and  the  records  of  the  Immigration  and  Naturali- 
zation Ser^-ice  clearly  indicate  that  there  was  such 
a  small  number  of  Chinese  women  in  the  United 
States  before  1900,  that  it  would  have  been  a 
physical  impossibility  foi'  more  than  possibly  five 
per  cent,  maybe  possibly  ten  per  cent  of  these  indi- 
viduals to  have  been  actually  physically  born  within 
the  United  States. 

NoAV  up  until  very  recently,  and  the  overruling 
by  the  Supreme  Court  of  these  laws,  you  had  laws, 
not  only  in  California  but  practically  all  of  the 
other  states  against  miscegenous  marriages.  Now 
you  had  all  these  males  in  the  United  States.  You 
did  finally  secure,  up  to  1924 — before  1924,  for  a 
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number  of  years  in  there,  a  very  limited  number 
of  years,  I  might  state,  it  was  possible  if  a  Chinese 
had  certain  qualifications,  that  he  could  bring  his 
wife  to  the  United  States.  That  was  under  a  treaty 
of  trade  and  commerce  that  we  had  between  China 
and  the  United  States,  which  provided  that  they 
could  bring  their  families  to  the  United  States. 
And  those  who  were  engaged  in  foreign  trade  be- 
tween the  United  States  and  China,  and  that  is 
most  of  their  import  and  export  [165]  business  was 
from  China,  it  was  possible  for  them  to  meet  those 
certain  qualifications  and  they  did  bring  their  fam- 
ilies to  the  United  States  and  they  did  have  children 
born  in  the  United  States.  But  that  was  a  very, 
very  small  percentage,  to  the  actual  number  of 
Chinese  that  we  have  had  living  in  the  United 
States.  I  would  say  it  would  be  about  one  per  cent. 
It  might  not  even  run  as  high  as  one  per  cent.  Then 
we  still  have  all  of  those  males  in  the  United  States. 

Now  it  was  not  until  1946  that  they  were  able 
to  bring  the  wives  to  the  United  States  and  estal)- 
lish  their  home  in  the  United  States,  as  we  would, 
being  American  citizens. 

The  Court :  Well,  but,  Mr.  Hertogs,  that  was  not 
precisely  what  I  meant.  Let's  take  the  guardian 
here.  Chow  Yit  Quong.  Now  he  is  an  American  citi- 
zen. He  lives  in  the  United  States.  He  makes  his 
living  in  the  United  States.  He  has,  presumably, 
his  home  in  the  United  States.  All  I  have  intended 
to  point  out  to  you  was  that  it  is  foreign  to  the 
American  idea  that  this  man  should  make  trips  to 
China  and  beget  children  there  when  he  is  an  Amer- 
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ican  citizen  living  in  the  United  States,  if  he  claims 
the  benefit  of  that  American  citizenship.  Now  if 
he  is  still  Chinese  and  he  still  considers  himself  not 
an  American  citizen  and  a  Chinese,  then  it  is  under- 
standable why  he  should  go  back  there.  But  other- 
wise, to  me  there  is  no  justification  for  that  under 
any  circumstances,  not  if  you  want  to  be  an  Amer- 
ican citizen.  Now  maybe  I  have  got  too  high  an 
ideal  set  [166]  for  myself  in  that  regard,  or  perhaps 
I  am  trying  to  set  too  high  an  ideal. 

Mr.  Hertogs:     I  think 

The  Court :  That  produces  the  great  difficulty  we 
have  in  these  particular  cases. 

Mr.  Hertogs:  And  which  you  won't  have  in  five 
years  from  now. 

The  Court:  It  may  be.  We  may  not  have 
them.  When  the  time  comes  when  the  family  life 
is  maintained  in  the  United  States  for  the  people 
of  Chinese  ancestry,  we  may — all  these  problems 
may  be  eliminated.  But  as  they  stand  now,  we  have 
the  situation  where  there  is  a  man  who  claims 
American  citizenship,  he  lives  in  the  United  States, 
he  makes  his  living  here,  but  he  goes  abroad  to 
produce  children.  Why?  He  doesn't  go  abroad  to 
make  his  home  abroad;  he  goes  abroad  for  the  pur- 
pose of,  as  the  witnesses  have  testified  in  this  and 
other  cases,  resting  and  what  was  the  other  word? 
I  may  have  a  note  of  it.   Rest  and 

Mr.  Hertogs:     Visit  the  family. 

The  Court:  Rest  and  visit.  Now  that  is  his  pur- 
pose in  going  abroad.  Not  in  connection  with  any- 
thing else.  If  he  claims  still  to  be  an  American 
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citizen.  Now  when  offspring  are  produced  under 
those  circumstances,  I  believe  that  under  the  statute, 
the  proof  should  be  scrutinized  with  great  care  to 
see  whether  or  not  there  is  in  reality  the  true  evi- 
dence of  [167]  paternity.  Now%  unfortunately  in 
this  court  I  think  the  judges  can't  help  being  ex- 
tremely cautious  about  these  matters,  because  I 
think  I  mentioned  it  before  here,  you  had  a  number 
of  cases  presented  to  the  Court  involving  fraud  in 
connection  with  Chinese  paternity.  I  use  the  word 
"Chinese";  I  mean  those  who  are  of  Chinese  an- 
cestry. Therefore,  w^ith  the  language  barrier,  with 
the  different  types  of  thinking  that  is  involved  and 
with  this  background  of  other  cases,  I  think  the 
attorney  who  presents  these  cases  must  expect  that 
the  Court  is  going  to  proceed  with  great  caution.  I 
won't  make  a  rubber  stamp  of  myself  simply  be- 
cause some  words  come  out  in  a  foreign  language 
from  a  witness'  mouth  and  I  say  that  is  sufficient 
and  I  stamp  my  name  down  and  make  him  an 
American  citizen.  Maybe  some  other  judge  might 
feel  that  it  is  all  right  to  do  that,  but  I  find  it  veiy 
difficult  in  view  of  the  experience  the  Court  has  had 
in  these  matters  and  in  view  of  the  other  circum- 
stances which  I  have  just  mentioned.  It  presents  a 
problem  of  great  difficulty. 

Now,  Mr.  Hertogs,  my  feeling  in  the  matter  is, 
and  it  is  just  a  sort  of  an  intuitive  feeling — I'm 
inclined  to  think  that  maybe  this  boy  is  the  son, 

Mr.  Hertogs:    I  am  sure  of  it,  your  Honor. 

The  Court:  But  I  am  not  so  sure  about  the  evi- 
dence in  connection  with  the  matter,  and  I  am  not 
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here  to  guess  and  conjecture.  It  may  be  that  he  is. 
There  is  some  slight  resemblance.  But  I  don't  pro- 
fess to  be  an  authority  on  that,  [168]  and  I  can't 
tell.  If  it  were  the  case  of  persons  who  spoke  the 
English  language  and  they  were  situated  as  these 
two  were,  and  I  had  them  up  here  and  I  had  a 
chance  to  converse  with  them  together  and  the  three 
of  us  were  talking  together,  then  the  relationship 
might  become  more  evident.  But  there  is  great 
difficulty  in  that. 

Mr.  Hertogs:  Well,  I  might  state  this,  your 
Honor:  Two  things  have  appeared  that  I  want  to 
answer.  First,  the  Court  wonders  why  they  go  to 
China.  I  think  that  is  the  main  thing — why.  I  think 
a  study  of  the  Chinese  race  w^ould  indicate  the 
family  is  one  of  the  most  important  things  that  they 
have,  and  I  think  our  interpreter  here  and  the  offi- 
cial Government  interpreter  will  probably  agree 
with  me  on  that.  Now,  why  is  it  necessary  for  them 
to  go  to  China?  The  reason  that  it  was  necessary 
for  them  to  go  to  China  is  the  fact  they  can't  find 
a  woman  in  the  United  States  to  marry.  And  they 
can't  bring  the  woman  in  China  to  the  United 
States,  and  naturally  she  must  remain  in  China  and 
they  are  confronted  with  that  problem.  Yet  they 
must  have  a  family,  according  to  Chinese  custom. 
And  what  has  caused  some  of  this  in  the  past  is 
the  fact  that  it  is  very  bad  for  a  Chinese  not  to 
have  a  son.  Ordinarily  that  is  where  we  are  con- 
fronted with  a  number  of  problems  in  these  cases. 
Chinese  custom  requires  them  to  have  a  son.  If  they 
don't  have  a  son,  they  get  a  son. 
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The  Court:     Soinehow.  [169] 

Mr.  Hertogs:  They  get  a  son  one  way  or  the 
other,  and  he  jnit  in  the  family  and  he  takes  his 
position  in  the  family  as  if  he  were  a  legitimate 
son,  because  that  is  one  of  the  most  important 
things  in  their  way  of  life.  And  I  think  it  is  true 
likewise  with  the  American  people.  I  think  we  are 
becoming  more  of  a  family  here  in  the  United 
States.  I  have  noticed  that  here  recently — not  re- 
feriing  to  myself,  but  I  think  the  families  are  get- 
ting a  little  larger.  I  just  had  a  new  addition,  our 
fifth  son.  No  daughters,  either.  And  I  think  the 
families  here  are  getting  larger  at  the  present  time, 
and  I  think  it  is  held  true  in  China  over  a  number 
of  years.  And  I  might  state  in  this  particular  case, 
I  still  feel  that  I  am  satisfied,  myself,  personally, 
that  this  is  a  bona  fide  father  and  son  relationship. 

The  Couii::  Well,  I  will  take  the  case  imder  ad- 
visement. You  didn't  intend  to  have  the  record 
typed  in  this  case,  did  you? 

Mr.  Hargi'eaves :  I  had  no  intention  of  doing  it, 
sir,  unless  you  request  it,  your  Honor. 

The  Court:  Well,  I  think  I  have  got  a  pretty 
clear  recollection  of  the  testimony  in  the  matter. 
It  is  more  of  a  fundamental  problem  of  the  nature 
and  weight  of  the  evidence,  more  than  anything 
else. 

Mr.  Plertogs:     Yes. 

The  Court:  And  I  wish  that  someone  with  more 
qualifications  [170]  than  some  of  the  judges  here, 
were  able  to  fathom  out  these  things.  It  is  rather 
difficult. 
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I  will  mark  this  case  submitted.  I  have  another 
case  that  is  generally  similar,  although,  of  course, 
the  facts  are  not  the  same,  and  that  is  the  case  that 
Mr.  Gale  had,  and  I  have  that  under  submission.  I 
will  try  to  decide  both  cases  reasonably  soon. 

Mr.  Hertogs:     Thank  you,  your  Honor. 

Mr.  Hargreaves:     Thank  you,  your  Honor. 

[Endorsed] :     Filed  March  10,  1953.  [171] 
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CEKTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and 
accompanying  documents  and  exhibits,  listed  below, 
are  the  originals  filed  in  the  above-entitled  case  and 
that  they  constitute  the  record  on  appeal  herein  as 
designated  by  the  attorneys  for  the  respective 
parties : 

Petition  for  declaratory  judgment. 

Answer. 

Order  substituting  James  P.  McGranery  as  party 
defendant. 

Interrogatories  to  adverse  party. 

Answers  to  certain  interrogatories  filed  Novem- 
ber 26,  1952. 

Answers  to  certain  interrogatories  filed  December 
5,  1952. 
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Order  for  judgment  in  favor  of  defendant. 
Order    substituting    Herbert    Brownell,    Jr.,    as 
party  defendant. 
Findings  of  fact  and  conclusions  of  law. 
Judgment. 
Notice  of  appeal. 

Appellant's  designation  of  record  on  appeal. 
Appellee's  designation  of  record  on  appeal. 
Reporter's  transcript  of  December  8,  9,  1952. 
Petitioner's  Exhibits  1  to  8. 
Defendant's  Exhibits  A,  B  and  C. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this  10th 
day  of  March,  1953. 

[Seal]  C.  W.  CALBREATH, 

Clerk; 

By  /s/  C.  M.  TAYLOR, 
Deputy  Clerk. 
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AMENDED    NOTICE   OP   APPEAL 

Notice  is  hereby  given  this  26th  day  of  March, 
1953,  that  Chow  Sing,  by  and  through  his  Guardian 
ad  Litem,  Chow  Yit  Quong,  hereby  appeals  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  of  this  Court  en- 
tered on  the  17th  day  of  FebiTiary,  1953,  in  favor 
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of  the  defendant  and  against  the  said  Chow  Sing, 
by  his  guardian  ad  litem,  Chow  Yit  Quong,  plaintiff. 

JACKSON  &  HERTOGS, 
Attorneys  for  Plaintiff; 

By  /s/  JOSEPH  S.  HERTOGS. 
[Endorsed]  :     Filed  March  26,  1953. 
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COST  BOND  ON  APPEAL 
Whereas,  the  above-named  Appellant  has  ap- 
pealed to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  Judgment  entered 
against  him  in  said  action,  in  the  United  States 
District  Court,  in  and  for  the  Northern  District  of 
California,  Southern  Division. 

Now,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  the  undersigned,  Maryland 
Casualty  Company,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Mary- 
land, and  duly  authorized  to  transact  a  general 
surety  business  in  the  State  of  California,  does  un- 
dertake and  promise  on  the  part  of  the  appellant, 
to  secure  the  payment  of  costs  if  the  appeal  is  dis- 
missed, or  the  judgment  affirmed,  or  such  costs  as 
the  Appellate  Court  may  award  if  the  judgment  is 
modified,  not  exceeding  the  sum  of  Two  Hundred 
Fifty  Dollars  ($250.00),  to  which  amount  it 
acknowledges  itself  bound. 

It  is  expressly  agreed  by  the  Surety  that  in  case 
of  a   breach  of  any  condition  hereof,  the  above- 
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entitled  Court  may,  upon  notice  to  the  Surety  of 
not  less  than  ten  (10)  days  proceed  summarily  in 
the  above-entitled  action  in  which  this  bond  is  given, 
to  ascertain  the  amount  which  the  Surety  is  bound 
to  pay  on  account  of  such  breach  and  render  judg- 
ment therefor  against  the  Surety  and  award  execu- 
tion therefor,  all  as  provided  by  and  in  accordance 
with  the  intent  and  meaning  of  rule  34  of  the  Rule 
of  Practice  of  the  United  States  District  Court  in 
and  for  the  Northern  District  of  California. 

In  Witness  Whereof,  the  corporate  seal  and  name 
of  the  said  Surety  Company  is  hereto  affixed  and 
attested  at  San  Francisco,  California,  by  its  duly 
authorized  officer,  this  2nd  day  of  March,  1953. 

[Seal]  MARYLAND   CASUALTY 

COMPANY, 

By  /s/  ARTHUR  J.  CLEMENT,  JR., 
Attorney-in-Fact. 

The  Premium  on  This  Bond  Is  $10.00  Per  An- 
num. 

[Endorsed] :     Piled  March  26,  1953. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  SUPPLE- 
MENTAL TRANSCRIPT  OF  RECORD  ON 
APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  docu- 
ments, listed  below,  are  the  originals  filed  in  the 
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above-entitled  case,  and  that  tliey  constitute  a  part 
of  the  record  on  appeal  herein: 

Amended  notice  of  appeal,  filed  March  26,  1953. 

Cost  bond  on  appeal,  filed  March  26,  1953. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this  27th 
day  of  March,  1953. 

[Seal]  C.  W.  CALBREATH, 

Clerk; 

By  /s/  C.  M.  TAYLOR, 
Deputy  Clerk. 


[Endorsed] :  No.  13746.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Chow  Sing,  by  His 
Guardian  ad  Litem,  Chow  Yit  Quong,  Appellant, 
vs.  Herbert  Brownell,  Jr.,  Attorney  General  of  the 
United  States,  Appellee.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  March  10,  1953. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13746 

CHOW  YIT  QUONG,  Guardian  ad  Litem,  for 
CHOW  SING, 

Appellant, 

vs. 

HERBERT  BROWNELL,  JR.,  Attorney  General 
of  the  United  States, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  IN  THE 
APPEAL  OF  THE  ABOVE-ENTITLED 
MATTER 

Comes  Now  Chow  Yit  Quong,  Guardian  ad  Litem 
for  Chow  Sing,  by  and  through  his  attorney,  Joseph 
S.  Hertogs,  and  files  herein  the  Statement  of  Points 
on  which  appellant  intends  to  rely  in  the  appeal  of 
the  above-entitled  matter: 

I. 

That  the  Findings  of  the  District  Court  are 
clearly  erroneous. 

11. 

That  the  findings,  conclusions  and  judgment  of 
the  District  Court  are  unsupported  by  the  evidence 
of  record. 

III. 

That  the  findings,  conclusion  and  judgment  of  the 
District  Court  are  contrary  to  the  evidence  of  rec- 
ord. 
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ly. 

That  the  District  Court  erred  in  finding  that  the 
plaintiff-appellant  did  not  have  a  claim  to  per- 
manent residence  within  the  Northern  District  of 
California  or  in  the  United  States  of  America. 

V. 

That  the  District  Court  erred  in  concluding  that 
the  plaintiff-appellant,  Chow  Sing,  is  not  a  United 
States  citizen. 

/s/  JOSEPH  S.  HERTOGS, 

Attorney  for  Appellant. 

[Endorsed]  :     Filed  March  20,  1953. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  TO  BE  INCOR- 
PORATED IN  TRANSCRIPT  ON  APPEAL 

Chow  Yit  Quong,  guardian  ad  Litem  for  Chow 
Sing,  appellant  in  the  above-entitled  matter,  by  and 
through  his  attorney,  Joseph  S.  Hertogs  (in  accord- 
ance with  Rule  75(a)  of  the  Federal  Rules  of  Civil 
Procedure),  hereby  designates  the  following  to  be 
included  in  the  transcript  on  the  pending  appeal 
from  a  judgment  made,  filed  and  entered  in  said 
matter  on  February  18,  1953: 

1.  Petition  for  Declaratory  JudgTaent  under 
Section  503  of  the  Nationality  Act  of  1940. 

2.  Defendant's  answer. 
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3.  Interrogatories  to  Adverse  Party  filed  Novem- 
ber 12,  1952. 

4.  Answers   to   Interrogatories   filed   November 
26,  1952,  and  December  5,  1952. 

5.  Order  for  Judgment. 

6.  Findings  of  Fact  and  Conclusions  of  Law. 

7.  Judgment. 

8.  Order  Substituting  Party  Defendant. 

9.  Reporter's  transcript  of  December  8  and  De- 
cember 9,  1952. 

10.  Notice  of  Appeal. 

11.  Stipulation  and  order  that  exhibits  may  be 
considered  in  their  original  form  without  printing. 

12.  Statements  of  points  on  which  appellant  in- 
tends to  rely  on  appeal  in  the  above-entitled  matter. 

13.  This  designation. 

/s/  JOSEPH  S.  HERTOGS, 

Attorney  for  Appellant. 

[Endorsed]  :     Filed  March  20,  1953. 


1.88 

[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AND  ORDER 

It  is  hereby  stipulated  by  and  between  counsel  for 
appellant  and  counsel  for  appellee  that  all  exhibits 
introduced  at  the  time  of  trial  of  the  above-entitled 
matter  may  be  considered  in  their  original  form 
without  printing. 

/s/  JOSEPH  S.  HERTOGS, 

Attorney  for  Appellant. 

/s/  CHAUNCEY  TRAMUTOLO, 
United  States  Attorney  ; 

/s/  CHARLES  ELMER  COLLETT, 
Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 

/s/  WILLIAM  DENMAN, 

/s/  WM.  HEALY, 

/s/  HOMER  BONE, 
Judges  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 

[Endorsed]:     Filed   March   23,   1953. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13746 

CHOW  SING,  by  His  Guardian  Ad  Litem,  CHOW 
YIT  QUONG, 

vs. 

HERBERT  BROWNELL,  JR.,  as  Attorney  Gen- 
eral of  the  United  States. 

MANDATE 

United  States  of  America — ss. 

The  President  of  the  United  States  of  America 

To  the  Honorable,  the  Judges  of  the  United  States 
District  Court  for  the  Northern  District  of 
California,  Southern  Division,  Greeting: 

Whereas,  lately  in  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division,  before  you  or  some  of  you,  in  a 
cause  between  Chow  Yet  Quong,  as  Guardian  Ad 
Litem  for  Chow  Sing,  plaintiff,  and  James  P.  Mc- 
Granery,  Attorney  General  of  the  United  States, 
defendant.  No.  30820,  a  Judgment  was  entered  on 
the  17th  day  of  February,  1953,  which  said  Judg- 
ment is  of  record  and  fully  set  out  in  the  office  of 
I  the  clerk  of  the  said  District  Court,  to  which  rec- 
ord reference  is  hereby  made  and  the  same  is  hereby 
expressly  made  a  part  hereof; 

And  Whereas,  the  said  plaintiff  appealed  to  this 
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court  as  by  the  inspection  of  the  transcript  of  the 
record  of  the  said  District  Court,  which  was  brought 
into  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  by  virtue  of  an  appeal  agreeably  to 
the  Act  of  Congress,  in  such  cases  made  and  pro- 
vided, fully  and  at  large  appears. 

And  Whereas,  on  the  16th  day  of  July,  in  the  year 
of  our  Lord,  one  thousand  nine  hundred  and  fifty- 
five,  the  said  cause  came  on  to  be  heard  before  the 
said  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  on  the  said  transcript  of  record,  and  was 
duly  submitted : 

On  Consideration  Whereof,  It  is  now  here  or- 
dered and  adjudged  by  this  court  that  the  judgment 
of  the  said  District  Court  in  this  cause  be,  and 
hereby  is  vacated,  and  that  this  cause  be,  and  hereby 
is,  remanded  to  the  said  District  Court  to  make 
findings  as  to  whether  Chow  Yit  Quong  was  Chow 
Sing's  father,  such  findings  to  be  made  in  the  light 
of  the  opinion  of  this  court,  and  thereupon  enter 
such  judgment  as  may  be  proper. 

You,  Therefore,  Are  Hereby  Commanded  that 
such  proceedings  be  had  in  said  cause,  in  conformity 
with  the  opinion  and  judgment  of  this  court,  as 
according  to  right  and  justice,  and  the  laws  of  the 
United  States,  ought  to  be  had,  the  said  appeal 
notwithstanding. 

Witness  the  Honorable  Earl  Warren,  Chief  Jus- 
tice of  the  United  States,  the  twenty-first  day  of 
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February,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fifty-five. 

/s/  PAUL  P.  O'BRIEN, 

Clerk,  U.  S.  Court  of  Appeals 
for  the  Ninth  Circuit. 

[Endorsed] :     Filed  February  23,  1955. 


Li  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  30820 

CHOW  YIT   QUONG,   Guardian   Ad   Litem   for 
CHOW  SING, 

Plaintiff, 

vs. 

HERBERT  BROWNELL,  JR.,  Attorney  General 
of  the  United  States, 

Defendant. 

FINDINGS  UPON  REMAND  FROM  THE 
COURT  OF  APPEALS 

The  judgment  of  this  Court  having  been  vacated 
and  the  cause  remanded  by  the  Court  of  Appeals 
with  directions  to  make  findings  as  to  whether  Chow 
Yit  Quong  was  Sing's  father,  such  findings  to  be 
made  in  the  light  of  the  opinion  of  the  Court  of 
Appeals, 

Now,  Therefore,  for  the  reasons  stated  in  the 
Supplemental  Opinion  of  this  Court  in  the  case  of 
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Ly  Shew  v.  Acheson,  No.  30159-31161,  this  day  filed, 
the  Court  makes  the  following  findings  of  fact  and 
conclusions  of  law. 

Findings  of  Fact 

1.  It  is  not  true  that  the  permanent  residence 
and  domicile  of  the  person  claiming  to  be  plaintiff 
is  within  the  Northern  District  of  California  or  in 
the  United  States  of  America. 

2.  In  substantial  respects  the  evidence  introduced 
by  plaintiff  was  inconsistent  and  contradictory  and 
therefore  not  credible.  Consequently  it  is  not  ac- 
cepted as  true.  The  burden  of  proving  his  citizen- 
ship rested  upon  plaintiff.  To  sustain  that  burden 
plaintiff  had  to  prove  by  preponderating  evidence 
that  Chow  Yit  Quong  was  his  father.  He  may  be, 
but  plaintiff  did  not  sustain  the  burden  of  showing 
it.  Hence,  for  that  reason,  the  court's  finding  is 
that  Chow  Yit  Quong  is  not  the  father  of  plain- 
tiff. 

Conclusions  of  Law 

The  person  appearing  before  the  court  as  plain- 
tiff in  this  action  is  not  entitled  to  the  relief  prayed 
for. 

Let  judgment  be  entered  accordingly. 

Dated:     March  31,  1955. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :     Filed  April  1,  1955. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 
Civil  No.  30820 

CHOW   YIT   QUONG,   Guardian   Ad   Litem   for 
CHOW  SING, 

Plaintiff, 

vs. 

HERBERT  BROWNELL,  JR.,  Attorney  General 
of  the  United  States, 

Defendant. 
JUDGMENT 
The  judgment  of  this  court  entered  February  19, 
1953,  having  been  vacated  and  the  cause  remanded 
by  the  Court  of  Appeals,  and  the  above-entitled 
court.  Honorable  Louis  E.  Goodman  presiding,  hav- 
ing on  the  1st  day  of  April,  1955,  filed  herein  find- 
ings upon  remand  from  the  Court  of  Appeals,  in- 
cluding findings  of  fact  and  conclusions  of  law,  and 
having  directed  that  judgment  be  entered  in  ac- 
cordance therewith. 

Now  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed : 

1.  That  Chow  Yit  Quong  is  not  the  father  of 
the  plaintiff,  Chow  Sing. 

2.  That  the  relief  sought  by  the  plaintiff  Chow 
Sing  by  his  guardian  Chow  Yit  Quong,  is  denied. 

Dated  April  5th,  1955. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed]  :     Filed  April  5,  1955. 
Entered  April  6,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  this  1st  day  of  June,  1955, 
that  Chow  Sing,  by  and  through  his  Guardian  Ad 
Litem,  Chow  Yit  Quong,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  judgment  of  this  Court  entered  on 
the  6th  day  of  April,  1955,  in  favor  of  the  De- 
fendant and  against  the  Plaintiff. 

JACKSON  &  HERTOGS, 
Attorneys  for  Plaintiff. 

By  /s/  JOSEPH  S.  HERTOGS. 
[Endorsed] :     Filed  June  1,  1955. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

Before :  Hon.  Louis  E.  Goodman,  Judge. 

No.  30159 

LY  SHEW,  as  Guardian  Ad  Litem  of  LY  MOON, 
a  Minor, 

Plaintiff, 

vs. 

THE  HONORABLE  DEAN  ACHESON,  as  Secre- 
tary of  State, 

Defendant. 
No.  31161 

LY  SHEW,  as  Guardian  Ad  Litem  of  LY  SUE 
NING,  a  Minor, 

Plaintiff, 

vs. 

THE  HONORABLE  DEAN  ACHESON,  as  Secre- 
tary of  State, 

Defendant. 

No.  30820 

CHOW  YIT  QUONG,  as  Guardian  Ad  Litem  of 
'        CHOW  SING, 

Plaintiff, 

vs. 

HERBERT  BROWNELL,  JR.,  Attorney  General 
of  the  United  States, 

Defendant. 
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REPORTER'S   TRANSCRIPT 

Friday,  March  11,  1955 

Appearances : 

For  the  Phiintiff  Lv  Shew, 

STANLEY  J.  GALE,  ESQ. 

For  the  Plaintiff  Chow  Yit  Quong, 
JACKSON  &  HERTOGS,  by 
JOSEPH  HERTOGS,  ESQ., 
580  Washington  Street, 
San  Francisco,  California. 

For  the  Defendant: 

UNITED  STATES  ATTORNEY,  by 
C.  ELMER  COLLETT,  ESQ., 

Asst.  L^.  S.  Attorney. 

Proceedings 

Mr.  Collett :  I  notice,  Your  Honor,  the  mandate, 
after  going  up,  came  back;  so  if  the  Court  wants 
at  this  time  that  it  be  spread  on  the  minutes  again 
for  the  Court's  attention 

The  Court :  Yes,  the  mandate  came  back  once  be- 
fore, and  it  is  filed  here,  so  I  thought  counsel  ought 
to  be  given  an  opportunity  to  be  heard  on  both 
sides  as  to  what  they  think  the  Court  should  do  on 
this  mandate. 

Then,  in  the  meantime,  apparently  the  mandate 
was  recalled. 

Mr.  Collett :     Yes,  that  is  true. 

The  Court :     Now  it  is  back  again. 

Mr.  Collett :     Now  it  is  back  again. 
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Mr.  Gale:  Is  there  any  question  but  what  it  is 
now  properly  before  the  Court? 

Mr.  Collett:     No  question. 

The  Court:     Here  is  the  new  one,  just  filed. 

Mr.  Collett :     That  is  right,  yesterday. 

The  Court:  Yes,  the  10th  day  of  March  it  was 
filed. 

Mr.  Collett :  I  thought  it  necessary  to  call  Your 
Honor's  attention  that  when  Your  Honor  set  this 
on  the  calendar  for  the  previous  mandate,  that  man- 
'  date  was  recalled,  and  the  matter  stood  on  the  cal- 
I  endar  and  came  back  yesterday,  so  that  what  Your 
Honor  set  on  the  calendar  under  the  mandate  previ- 
ously has  been  returned  to  the  District  Court.  [3*] 

The   Court:     Would  you   gentlemen   like   to   go 
,  ahead?  You  have  come  from  Sacramento? 

Mr.  Gale:     Yes. 

The  Court :     Would  you  like  to  go  ahead  ? 

Mr.  Gale :     Oh,  I  am  here  for  the  purpose  of  go- 
i  ing  ahead.    It  is  before  the  Court. 

The  Court:  All  right.  This  mandate  may  be 
spread  on  the  minutes  of  the  Court. 

I  notice  that  it  provides  that  the  judgment  is 
vacated  and  the  cause  is  remanded  with  direction 
to  make  findings  as  to  Ly  Shew  (reading  mandate) 
and  thereupon  enter  such  judgment  as  may  be 
proper. 

Having  in  mind  that  mandate,  I  felt  than  rather 
take  the  record  and  make  findings  myself  I  ought 
to  hear  from  counsel  on  both  sides  with  respect  to 
their  views. 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Trsmscript  of  Record. 
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Mr.  Gale:  Has  Your  Honor  read  the  various 
opinions  that  have  been  rendered  in  this  Court? 

The  Court:  There  have  been  a  great  many  of 
them  at  different  times.  I  have  read  the  opinion 
upon  which  the  order  was  made,  the  opinion  signed 
by  Judge  Mathews  and  Judge  Bone,  as  I  understand 
it. 

Mr.  Gale:  Well,  originally,  if  the  Court  please, 
on  August  18th,  the  matter  was  reversed  with  in- 
structions to  render  judgment  in  favor  of  the  peti- 
tioner. Then  a  petition  for  rehearing  was  filed. 
Upon  the  petition  for  rehearing  it  [4]  was  remanded 
for  this  Court  to  make  findings  in  the  light  of  the 
opinion.  Then  there  have  been  subsequent  opin- 
ions upon  rehearings  of  the  denials  and  opinions. 

But,  in  any  event,  the  matter  is  remanded  to  this 
Court  for  findings. 

Now,  the  principal  opinion  of  this  court  is  based 
on  this  situation :  If  Your  Honor  will  recall,  in  the 
exhaustive  opinion  that  this  Court  prepared  in  the 
case  the  Court  declared  that  the  clear  and  convinc- 
ing rule  of  evidence  was  applicable  in  these  types 
of  cases,  and  that  you  were  denying  the  relief  re- 
quested not  because  you  were  deciding  that  he  was 
or  was  not  the  father  of  the  children,  which  of 
course  is  the  matter  in  issue,  but  because  the  evi- 
dence was  not  clear  and  convincing  to  this  Court. 

And  according  to  Your  Honor's  opinion  in  that 
case,  you  said  in  your  opinion, 

"The  Court  does  not  find  that  the  Plaintiff 
and  his  witnesses" — ^no. 
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*' Since  I  find  the  evidence  presented  in  this 
cause  to  be  neither  satisfactoiy  nor  clear  and 
convincing,  they  have  not  sustained  their  bur- 
den of  proof." 

Then  you  said: 

''The  Court  does  not  find  the  Plaintiff  and 
their  witnesses  are  not  telling  the  truth,  but  [5] 
rather,  I  cannot  tell  whether  they  are  or  not. 
Their  evidence  has  neither  the  satisfactoriness 
or  convincing  character  which  justifies,  in  ef- 
fect, conferring  of  American  citizenship." 

Then  you  went  on  to  say, 

''It  may  well  be  that  Ly  Shew  is  the  father 
of  the  two  plaintiffs.  In  denying  the  relief 
asked  for  I  am  not  saying  that  he  is  not  their 
father,  I  am  denying  the  petition  because  the 
evidence  does  not  meet  the  proper  standards," 

Well,  that  is  where  the  upper  court  remanded 
the  matter  to  this  Court,  The  upper  court,  without 
going  through  the  five  opinions  that  have  been  writ- 
ten, it  boils  down  to  this : 

The  Court  said,  first,  that  the  rule  of  clear  and 
convincing  evidence  is  not  applicable  in  these  cases, 
and  all  judges,  despite  the  defense  and  concurring 
opinions,  and  so  forth,  said  that,  "However,  it  ap- 
pears to  the  District  Court's  opinion,  from  the  Dis- 
trict Court's  opinion,  the  District  Court  proceeded 
on  the  theory  of  the  burden  of  proof  resting  on 
Moon  and  Mng  was  different  from  and  heavier 
than  ordinary  burden  of  proof  resting  on  plain- 
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tiffs  in  civil  actions,  a  theory  which  was  and  is  un- 
tenable. We  hold  that  Moon  and  Ning's  burden  of 
proof  was  the  ordinary  one." 

And  all  the  opinions  go  on  to  say  that  we  have 
to  prove  our  case  by  a  preponderance  of  the  evi- 
dence. [6] 

Then  the  opinions  go  on  to  say,  however,  it  is 
for  this  Court  to  decide  whether  or  not  you  are  go- 
ing to  believe  the  witnesses  or  not,  and  the  light- 
est opinion  says  although  the  evidence  is  uncon- 
tradicted, it  is  for  this  Court  to  decide  whether  or 
not  to  believe  it. 

So  it  is  remanded  to  this  Court  for  Your  Honor, 
in  effect,  to  be  omnipotent,  I  might  say,  and  decide 
is  Ly  Shew  the  father  of  the  said  children  or  not, 
and  that  is  the  decision  this  Court  has  to  make, 
based  on  the  theory  that  they  are  only  required  to 
sustain  their  burden  by  the  ordinary  burden  of 
proof. 

The  Court:     I  think  that  is  a  fair  statement. 

Mr.  Gale:  That  I  think  is  the  decision  that  is 
before  this  Court.  So  Your  Honor  is  either  going 
to  say  that  Ly  Moon  is  their  father,  or  Ly  Moon  is 
not  their  father,  and  that  is  the  case. 

Mr.  Collett:  Your  Honor,  for  just  a  comment, 
I  think  this  matter  presents  as  a  thoughtful  con- 
sideration the  very  interesting  posture  not  only  of 
the  Judge  of  this  Court  but  the  American  Consul 
in  Hong  Kong,  in  the  first  instance,  and  everyone 
who  purportedly  represents  the  United  States  along, 
the  way. 

Your  Honor,  I  think  quite  likely  and  honestly 
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recognizes  the  situation  is  presented  in  which  a  per- 
son conies  forward  and  makes  certain  assertions  and 
the  burden  is  upon  him  in  [7]  order  to  establish  it, 
and  that  burden  is  not  sufficiently  sustained  in  Your 
Honor's  opinion.  But  you  can't  reach  a  black  and 
white  decision  in  which  you  can  positively  state 
that  all  possibility  of  a  contention  are  excluded. 
He  has  simply  not  sustained  his  burden;  therefore, 
Your  Honor  did  not  hold  directly  that  the  indi- 
vidual who  made  the  claim  is  not  the  person  that 
he  claims  to  be,  or  that  Ly  Shew  is  not  the  father. 
You  simply  stated  that  there  are  shades  of  grey 
in  this  matter  and  that  the  burden  so  far  as  the 
contendants,  the  plaintiffs,  w^as  concerned,  was  not 
sufficiently  sustained. 

Now,  although  Your  Honor  used  several  words, 
and  in  the  findings,  the  way  it  read,  used  somewhat 
similar  words — The  portion  Mr.  Gale  quoted  at 
page  45  of  the  transcript  stated: 

''I  find  the  evidence  presented  in  support  of 
Plaintiff's  cause  neither  satisfactory  nor  clear 
nor  convincing." 

Apparently,  if  we  extended  the  meaning  of  those 
words,  what  ''satisfactory"  would  be,  what  "clear" 
would  be,  what  "convincing,"  that  it  was  neither 
sufficient  in  the  ordinary  nor  in  the  clear  and  con- 
vincing sense,  that  might  be  considered  as  such, 
depending  upon  what  Your  Honor  had  in  mind. 

That  was  your  state  of  mind  as  you  considered  the 
evidence  and  endeavored  to  make  your  opinion,  and 
the  finding  that  was  [8]  founded  upon  that  stated 
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that  the  evidence  was  not  sufficiently  clear  to  con- 
vince you. 

I  think  Judge  Roach  in  a  later  opinion  used  the 
same  terminology  and  decided  the  other  way,  it 
wasn't  of  sufficient  clarity  to  convince. 

Now,  using  the  statement  of  words,  ''of  sufficient 
clarity  to  convince,"  to  get  to  the  imponderable 
problems  of  burdens  of  proof  and  the  difference  be- 
tween going  from  a  preponderance  of  the  evidence 
to  clear  and  convincing  to  beyond  a  reasonable 
doubt  is  a  matter  of  degree,  and  a  matter  of  degree 
that,  how  any  particular  individual  might  embrace  it 
and  how  a  decision  might  be  related  to  it,  that  would 
of  course  be  related  to  that  person. 

So  Your  Honor  is  in  the  position  of  purportedly 
reconsidering  this  evidence  and  stating  that  on  the 
standard  of  proof  which  the  Ninth  Circuit  says 
should  be  the  ordinaiy  standard  of  proof,  whether 
the  evidence  satisfied  that  burden. 

But  in  reaching  your  conclusion  you  can't  resort 
to  any  shades  of  grey  about  the  matter.  You  must 
come  to  the  conclusion  either  he  is  he  is  not,  and 
that  constitutes  a  finality  in  the  matter  and  doesn't 
leave  anything  in  doubt.  That's  the  way  it  seems 
to  me,  that  the  opinion  has  disposed  of  the  particu- 
lar question  which  is  raised  here.  There  isn't  any 
room  for  the  Court  having  any  doubts  about  the  mat- 
ter. So  far  as  the  judgment  is  concerned,  it  must 
be  either  black  [9]  or  white. 

Mr.  Gale:     May  I  say  one  thing,  Your  Honor? 

The  Court:     Certainly. 
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Mr,  Gale:  I  presented  this  view  to  the  Circuit 
Court  and  I  think  it  is  very  applicable. 

I  think  these  cases  are  no  more  nor  less  than 
a  paternity  case.  I  don't  know  whether  Your  Honor 
has  ever  judged  a  paternity  case  in  which  a  person 
claims  to  be  the  offspring  of  a  certain  person  and 
claims  either  recognition  or  asks  for  support  as  a 
legitimate  child  or  for  support  and  we  go  through 
the  ordinary  trial. 

No  one  usually  is  present  at  the  actual  act  of 
conception.  We  have  to  follow  the  other  methods 
of  proof  that  are  adduced. 

I  think  it  is  entirely  fair  to  say  that  Your  Honor 
should  look  at  this  case  just  as  though  it  were  a  pa- 
ternity case  and  let's  say,  these  children  were  seek- 
ing-  support  from  their  father  on  the  theory  that 
he  is  responsible  for  their  support,  and  not  clouded 
by  the  fact  that  they  are  of  Oriental  extraction,  that 
they  are  Chinese,  just  treat  it  as  any  other  case,  and 
have  they  shown  enough,  and  particularly  where 
their  evidence  was  entirely  uncontradicted.  If  it 
were  that  type  of  a  case,  would  it  warrant  a  judg- 
ment in  their  favor? 

I  think  that  is  entirely  applicable  to  these  pro- 
ceedings. 

It's  true  the  goal  sought  might  be  a  little  bit  dif- 
ferent, [10]  it  is  citizenship,  but  it  still  boils  down 
to  the  basic  fact  of  is  he  their  father  or  is  he  not 
their  father,  and  have  they  convinced  this  court 
or  haven't  they. 

It  is  a  difficult  decision  the  Court  has  to  make, 
but  that  is  what  the  upper  court  says  you  have  to 
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do.  You  have  to  be  a  Solomon  and  say,  are  they  or 
aren't  they? 

The  Court :  I  am  in  doubt  whether  it  is  necessary 
to  comply  with  this  mandate  of  the  Court  of  Ap- 
peal, because  I  don't  think  it  is  necessary  for  the 
Court  to  find  whether  or  not  Ly  Shew  is  the  father 
of  Moon  and  Ning.  Although  the  mandate  says 
that,  I  think  all  the  duty  of  the  Court  is  to  find  out 
whether  the  evidence — ^make  a  finding  on  the  evi- 
dence as  to  whether  or  not  it  is  the  children  of  him. 

Mr.  Gale:  Well,  here  is  the  mandate  of  the 
court.  It  saj^s,  ''The  judgTuent  is  vacated  and  the 
causes  are  remanded  with  direction  to  make  findings 
as  to  whether  Ly  Shew  was  the  father  of  Moon  and 
Ning,  with  such  findings  to  be  made  in  the  light  of 
this  opinion." 

The  Court:  I  know  it  says  that,  but  I  am  just 
w^ondering  whether  or  not,  supposing  I  were  to 
hold  that  the  preponderance  of  the  evidence,  or 
whatever  standard  it  is  that  the  Court  of  Appeals 
refers  to  as  the  "ordinary  one,"  that  by  an  ordi- 
naiy  standard  the  evidence  is  sufficient  to  show  that 
Ly  Shew  was  the  father.  I  still  wouldn't  necessar- 
ily have  to  do  anything  more  than  to  hold  that  the 
evidence  so  shows.  [11] 

Likewise,  if  I  were  to  come  to  the  conclusion  that 
the  evidence  does  not  show  that  he  is  the  father, 
then  I  make  that  finding.  It  isn't  necessarily  the 
result  that  I  have  to  decide  whether  he  is  the  father 
or  not.  I  just  simply  decide  that  the  evidence  does 
not  establish  the  fact  or  does  establish  the  fact. 
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Mr.  Collett:  I  think  you  are  confronted  with 
the  judicial  process  at  that  point,  if  the  Court 
please.  You  make  that  finding  and  then  it  follows  as 
a  conclusion  of  law  that  he  is  not.  You  don't  actu- 
ally become  involved  in  that,  but  it  follows  as  a  con- 
clusion of  law  that  he  is  not. 

The  Court:  I  think — I  don't  need  to  be  critical 
of  the  Appellate  Court's  decision  because  I  have 
sat  there  in  many  cases  myself.  But  I  think  that 
they  make  a  mistake  when  they  refer  to  that  as — 
that's  a  conclusion  of  law  which  nullifies  it.  All  the 
Court  finds  is  the  facts. 

I  may  be  getting  rather  technical  myself  over  it, 
but  I  think,  for  instance,  if  I  w^re  to  hold  that  by 
ordinary  standard  the  evidence  is  not  sufficient  to 
show  that  Ly  Shew  is  the  father  of  these  tw^o  young 
people,  it  doesn't  follow  that  I  have  to  make  a  find- 
ing of  fact  that  he  is  not  their  father. 

Mr.  Collett:  No.  No.  But  you  have  run  into 
the  fact  that  this  manner  that  is  before  the  Court 
is  an  adversary  proceeding,  whereas  it  is  ultimately 
a  political  matter  that  [12]  has  been  processed 
through  the  administrative  procedures  and  the  per- 
son was  either  admitted  or  he  was  not  admitted  on 
the  contention  that  was  made  and  therefore  it  was 
subject  to  review. 

But  here  it's  projected  into  this  Court  as  an  ad- 
versary proceeding  in  which  contentions  are  made 
and  apparently  controverted  and  must  now  be  re- 
solved in  accordance  with  the  ordinary  judicial  pro- 
cedure, which  means  findings  of  fact  are  drawn 
and  conclusions  of  law  which  resolve  out  the  con- 
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tentions  which  are  made.  And  the  final  conclusion 
is  that  he  is  not,  and  it  is  upon  that  basis  that  I 
think  Your  Honor  must  act.  You  can't  leave  it  in 
a  state  of  grey.  You  must  come  to  the  conclusion 
that  having  found  that  the  burden  of  proof  is  not 
feigned,  that  as  a  conclusion  of  law  you  must  find 
that  the  person  is  not. 

It  doesn't  leave  any  leeway,  and  it  almost  fol- 
lows from  the  premises  established  that  you  have 
to  draw  that  conclusion.  It  doesn't  become  a  mat- 
ter of  fact,  it  is  a  conclusion  of  law.  It  seems  that 
that  is  the  position  that  the  matter  would  be  left 
in  on  the  opinion  that  has  been  written  here,  the 
mandate  that  comes  down  to  this  Court. 

The  Court :  Well,  I  suppose  I  will  have  to  wres- 
tle with  what  kind  of  findings  to  make  in  this  case. 

Mr.  Gale:  Well,  I  think  that  Your  Honor  has 
to  make  the  decision  that  either  you  will  or  will  not 
grant  the  [13]  relief  prayed  for. 

The  Court:     Yes. 

Mr.  Gale:  And  from  that  point,  either  one  of 
counsel,  either  Mr.  Collett  or  myself,  will  submit 
findings  which  we  feel  applicable,  and  we  can  take 
that  burden  off  the  Court,  and  if  the  Court  doesn' 
agree  with  us,  you  can  revise  the  findings. 

I  think  that  is  the  decision  this  Court  is  going  to 
make.  I  didn't  want  to  argue  the  facts,  and  I  think 
the  facts  are  well  before  the  Court. 

But  I  think  that  certainly.  Your  Honor,  as  an] 
ordinary  adversary  suit,  nothing  more,  nothing  less,j 
measured  by  the  ordinary  standard  of  evidence,  hav- 
ing the  burden  of  proof  and  having  proven  our  cas 
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by  a  preponderance  of  the  evidence  and,  as  the 
Courts  point  out,  without  conflict  and  without  any 
testimony  to  the  contrary,  that  the  petitioners 

The  Court  (Interposing)  :  Well,  Judge  Roach 
just  rendered  a  decision  about  a  month  ago  in  a 
case  in  which  he  squarely  held  that  it  doesn't  make 
any  difference  whether  there  is  any  contradictory 
evidence  or  not.  If  there  is  only  one  witness  testi- 
fies in  favor  of  the  plaintiff — I  don't  believe  it  was 
a  citizenship  case.  I  believe  it  was  an  immigration 
case. 

Mr.  Collett:  It  wasn't  a  903  case,  but  it  was  a 
claim  of  citizenship.  [14] 

The  Court:     Was  it? 

Mr.  Collett:     Yes,  it  was. 

The  Court :  In  which  he  squarely  held  that  since 
he  didn't  accept  the  testimony  and  didn't  believe 
the  testimony  of  the  plaintiff,  he  decided  against 
him  irrespective  of  whether  or  not  there  was  any 
contradiction  to  it  by  anybody. 

Mr.  Gale :  Well,  the  Circuit  Court  points  out  in 
their  opinion,  Your  Honor,  that  you  are  not  bound 
to  believe  it.  The  original  opinion  says  that,  being 
uncontradicted,  it  must  be  accepted  by  the  Court. 
The  subsequent  opinions  point  out  that  you  are  at 
liberty  to  believe  or  disbelieve  the  evidence,  and 
that  is  for  this  Court  to  determine. 

I  merely  suggest  to  this  Court  that  measured 
by  any  ordinary  standard,  and  by  any  case  in  which 
I  have  otherwise  been  involved,  we  have  certainly, 
in  my  opinion,  sustained  our  burden  of  proof.  But 
that's  for  this  Court  to  decide. 
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The  Court:  That  is  a  problem,  of  course,  I  don't 
think  any  appellate  court  fully  realizes,  the  diffi- 
culty of  relating  these  cases  to  the  ordinary  stand- 
ard of  cases.  And  because  of  the  difficulty  of  the 
Court  in  evaluating  the  testimony,  that  brought 
about  my  statement  of  the  rule  which  I  thought 
should  be  applied  to  this  type  of  case. 

It  has  nothing  to  do  with  whether  they  are  Chi- 
nese or  Mexicans  or  Greeks  or  anything  else.  I 
don't  know  why  Judge  Denman  put  that  in  his 
opinion.  In  the  whole  picture  of  the  [15]  case  it  is 
the  great  difficulty  that  every  judge  w^ho  has  de- 
cided these  cases  has  expressed,  the  great  difficulty 
of  appraising  the  testimony. 

That  is  not  the  fault  of  the  judge.  It  isn't  the 
fault  of  the  law.  It  isn't  because  the  judge  hasn't 
the  mental  mechanism  to  cope  with  it.  It  is  just 
because  of  the  peculiar  nature  and  circumstances  of 
this  and  other  similar  cases  that  presents  a  prob- 
lem of  the  greatest  difficulty. 

And  since  we  have  in  a  great  number  of  similar 
cases  of  a  similar  kind  found  that  there  has  been 
fraud  and  chicanery  and  lying  and  everything  else 
involved  in  them,  we  approach  them  with  caution. 
It  is  because  of  the  general  circumstances  of  this 
and  similar  cases.  It  makes  it  difficult  to  appraise 
the  testimony. 

It's  all  done  in  a  foreign  language.  And  the  dif- 
ficulties involved  in  appraising  the  testimony  given 
through  interpreters,  where  rarely  you  have  anyone 
who  is  able  to  speak  firsthand  as  to  the  facts  and 
speak  our  language.  The  difficulties  involved  in  that, 
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the  way  the  situs  of  the  alleged  birth  of  the  indi- 
vidual is  not  accessible — not  inaccessible  any  more 
because  they  are  Chinese  than  that  they  are  Greeks, 
but  inaccessible  because  of  the  physical  conditions 
existing.  All  those  conditions  make  the  problem  a 
very  difficult  one. 

I  am  not  the  only  one  that  has  had  those  prob- 
lems. Other  judges  have  written  about  it  and  have 
spoken  about  it  and  had  [16]  the  problems  in  simi- 
lar cases.  So  it  isn't  something  that  is  just  a  fig- 
ment of  the  imagination.  It  is  a  very  difficult  prob- 
lem. 

And  the  rule  that  I  worked  out  in  this  case,  and 
w^hich  the  Appellate  Court  rather  summarily  dis- 
missed— which,  of  course,  was  within  the  power  of 
the  reviewing  judge  to  do — seemed  to  me  to  be  one 
that  fit  the  circumstances  of  the  case.  Other  courts 
have  devised  special  rules  in  all  sorts  of  cases  in 
order  to  weigh  evidence  where  the  problems  pre- 
sented were  unique  and  circumstances  were  difficult. 

So  that  is  the  reason  why  I  came  to  that  conclu- 
sion in  this  case.  I  just  wasn't  convinced  by  the 
evidence  in  this  case  that,  in  the  shape  it  was  in, 
that  the  evidence  satisfied  me  that  these  two  young- 
sters were  the  children  of  Ly  Shew. 

It  is  true  I  imposed  a  different  standard  of  proof. 
That  is,  I  suggested,  declared  according  to  my  view, 
a  different  standard  of  proof.  But  the  problem  still 
remains  just  the  same. 

If  I  were  to  make  a  finding  now  that  Ly  Shew 
was  the  father — I  say  that  in  all  fairness  to  counsel 


210  Cliow  Sing,  etc.,  vs. 

for  the  Plaintiff — if  I  were  to  make  a  finding  and 
I  would  be  prepared  to  say  so  in  a  supplemental 
finding,  if  I  were  to  make  a  finding  now  and  find 
as  a  finding  of  fact  that  Ly  Shew  was  the  father 
of  these  two  children,  I  would  be  making  the  [17] 
finding  not  of  my  own  volition  but  under  some  com- 
mand from  another  judge. 

Now,  if  another  judge  who  has  the  power  to  make 
a  decision  wants  to  make  a  decision  to  that  effect, 
I  have  no  quarrel  with  it,  because  another  judge 
might  decide  it  another  way.  But  I  don't  see  how 
I  could  in  justice  and  in  good  conscience  make  a 
finding  of  fact  because  some  other  judge  tells  me  I 
should  make  a  finding  of  fact.  It  has  no  reason  to 
it  at  all.  There  is  no  reason  behind  that  at  all. 

If  another  judge  wants  to  direct  that  judgment 
be  entered,  that's  a  different  matter.  It  might  be 
well  within  the  power  of  the  Court  to  do  that. 

I  am  merely  speaking  at  random,  gentlemen, 
pointing  out  that  there  is  a  problem  of  findings  in 
the  case,  and  that  is  why  I  thought  I  ought  to  have 
the  view  of  counsel  in  the  matter. 

Mr.  Gale:  Your  Honor,  may  I  point  this  out: 
The  words  ''clear  and  convincing"  and  "prepond- 
erance of  the  evidence"  in  themselves  are  not  a 
mathematical  formula.  They  only  mean  what  they 
purport  to  mean  to  the  particular  judge  who  is  con- 
sidering the  particular  problem.  You  and  I  might 
have  an  entirely  different,  and  probably  do  have  an 
entirely  different  definition  of  what  those  mean,  of 
what  constitutes  either  "clear  and  convincing"  or 
*' preponderance  of  the  evidence." 
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It  isn't  a  mathematical  formula  like  two  and  two 
make  four.  [18]  It  is  that  standard  which  happens 
to  be  applicable  to  the  particular  intellect  or  mental 
process  that  is  considering  that  particular  problem. 

Now,  Your  Honor  took  a  certain  standard,  a  very 
high  standard.  Let's  reach  it  here  and  say  (demon- 
strating), ''That  is  what  I  consider  clear  and  con- 
vincing. The  evidence  just  didn't  reach  that  stand- 
ard so  I  can 't  grant  the  relief  prayed  for. ' ' 

Now^,  the  higher  court,  as  all  agree — whether  we 
agree  with  it  or  not,  at  least  under  our  judicial  sys- 
tem that  is  the  higher  court — they  said,  "No,  Your 
Honor,  drop  your  sights  a  little  bit."  That  in  ef- 
fect is  what  they  have  said,  "Drop  your  sights  a 
little  bit.  Let's  divorce  this  completely  from  the 
fact — if  3^ou  can  do  it,  let's  divorce  this  completely 
from  the  fact  that  in  other  cases  other  persons  of  the 
same  race  have  not  told  the  truth,  have  committed 
fraud,  have  been  guilty  of  various  other  offenses. 
Forget,  if  you  can,  the  fact  that  the  language  comes 
to  you  in  an  interpreted  form.  Forget,  if  you  can, 
some  of  the  political  situations  that  are  now  involv- 
ing us.  At  that  time  and  at  the  present  time  pos- 
sibly we  are  involved  in  acts  of  war  and  aggression 
with  people  of  the  same  race.  Divorce  that  from 
your  mind,  if  you  can,  and  consider  it  just  really 
on  the  basis  of  one  case,  Ly  Shew  and  his  two  chil- 
dren. ' ' 

Perhaps  the  Court  can't  do  that.  [19] 

The  Court:  That's  just  the  problem.  You  have 
stated  it  very  adequately.  It  is  a  very  difficult  prob- 
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lem.  I  have  great  difficulty  in  knowing  how  to  pro- 
ceed. 

Mr.  Gale:     Maybe  if  Your  Honor 

The  Court  (Interposing)  :  I  have  just  as  much 
difficulty  in  proceeding  upon  the  theory  of  making 
a  finding  that  he  is  the  father  as  I  have  that  he  is 
not  the  father.  The  same  difficulty  that  existed  be- 
fore exists.  And  I  haven't  been  helped  any  by  the 
Appellate  Court.  I  mean,  it  doesn't  make  much  dif- 
ference about  the  standard. 

Mr.  Gale:  It  isn't  the  standard.  It  is  what  are 
you  going  to — You  may  take  the  standard  of  the 
preponderance  of  evidence,  and  in  your  mind  the 
standard  that  you  hold  to  be  the  preponderance  of 
the  evidence  might  be  exactly  the  same  standard 
that  another  judge  might  hold  to  be  clear  and  con- 
vincing. 

Do  I  make  myself  clear? 

The  Court:     Yes. 

Mr.  Gale :  In  other  words,  no  court  can  tell  you, 
*'We  reach  a  certain  mathematical  equation  and  at 
that  point  we  reach  the  jDreponderance  of  evidence, 
and  then  we  add  some  more  weight  to  the  scales  and 
then  we  reach  the  clear  and  convincing." 

But  I  just  have  to  venture  this  one  observation, 
if  I  can.  I  think  Your  Honor  in  all  fairness  and  as 
part  of  the  [20]  judicial  process  should  attempt, 
so  far  as  it  falls  within  human  ability  and  judicial 
ability  to  do  so,  to  just  merely  consider  this  as  one 
case,  the  case  of  Ly  Shew  and  his  two  children,  and 
not  whether  they  are  yellow  or  white  or  red,  and 
just  consider  it  as  another  case  come  into  your  court, 
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removed  from  the  other  7  hundred  903  cases  pend- 
ing, removed  from  the  fact  that  a  war  is  going  on, 
removed  from  the  fact  of  fraud,  and  say  it  is  an  or- 
dinaiy  adversary  case,  Avhich  the  Court  said  it  was. 

I  think  we  are  agreed  Your  Honor  has  to  consider 
these  things,  because  it  is  your  mental  processes  that 
must  be  convinced.  Mr.  Collett  and  myself  are  never 
going  to  agree  on  it.  Obviously  we  have  different 
standards  and  for  very  different  reasons. 

Mr.  Hertogs  might  have  something  to  add  to  this 
thing.  I  know  he  has  the  same  problem  and  a  simi- 
lar situation  coming  up. 

Mr.  Collett :  If  I  may  have  a  few  more  words  on 
what  counsel  has  said,  it  is  all  well  and  good  to  try 
and  detach  yourself  and  build  up  some  hypothetical 
measuring  rod  in  the  case  that  supposedly  indicates 
that  up  here  is  ''clear  and  convincing"  and  down 
here  is  something  else. 

But  here  the  fundamental  premise  upon  which 
counsel  would  proceed  is  not  fair.  There  isn't  an 
adversary  proceeding  here  because  counsel  was  in 
the  same  position  Your  Honor  was  [21]  in  to  begin 
with.  He  is  in  no  position — and  I  am  not  looking 
at  the  manner  in  which  the  Court  of  Appeals 
avoided  the  same  problem  here  that  they  purport- 
edly met  in  Fong  Wong  Jing  and  the  Seattle  case. 

The  allegation  in  this  cause  is  that  for  over  four 
years  last  passed,  ''the  said  minor  has  presented 
sundry  and  various  applications  to  the  American 
Consul  at  the  British  Crown  Colony  of  Hong  Kong 
for  permission  to  enter  the  United  States  as  a 
citizen  thereof  and/or  for  the  purpose  of  having  his 
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claim  for  citizenship  passed  upon  and  adjudicated 
by  the  Immigration  and  Naturalization  Service." 

That  was  denied  on  information  and  belief. 

Now,  to  begin  with,  the  individual  comes  from 
nowhere,  out  of  the  obscurity  of  remote  regions, 
unknown  to  the  individual  who  represents  the  Sec- 
retary of  State,  and  says,  "I  want  some  documen- 
tation to  go  to  the  United  States.  I  want  to  go  to 
the  United  States  as  a  citizen." 

Purportedly,  although  the  record  in  this  case 
didn't  disclose  it,  the  Consul  says,  "I  don't  know 
who  you  are.  I  am  not  going  to  give  you  any  such 
consent,  such  permission,  such  documentation,"  and 
the  next  thing  a  suit  is  filed  in  this  Court.  And  he 
comes  in  here  and  says  the  same  thing  to  your 
Honor. 

Now,  adversary  proceeding  is  purportedly  the 
resolution  of  conflicting  testimony  introduced  here 
and  introduced  there,  [22]  and  you  resolve  it  out 
and  come  to  something  that  is  supposed  to  be  the 
preponderance  of  evidence. 

But  here  you  have  an  advancement  of  a  claim — 
an  advancement  of  a  claim  that  a  person  says,  "I 
am  so  and  so  and  so  and  so;  I  was  born  such  and 
such ;  I  am  the  son  of  so  and  so, ' '  and  nobody  knows 
a  thing  about  him  other  than  what  he  says  himself. 
And  by  the  means  of  so-called  measurement  this  , 
Court  is  placed  in  the  position  of  endeavoring  to 
resolve  out  at  what  point  has  this  individual  estab- 
lished enough  that  he  can  say,  ''I  am  now  satisfied 
that  he  is  what  he  claims  to  be,  and  the  relationship 
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is  there,  and  he  should  be  allowed  to  enter  the 
United  States  as  a  citizen." 

Now,  I  thinly  in  other  arguments  it  has  been 
referred  to,  suppose  your  Honor  were  to  become 
responsible  as  a  guarantor,  or  legally  for  a  sum  of 
money,  and  the  question  was  whether  this  was  the 
person  to  whom  the  money  should  be  given.  At 
what  point  does  the  mind  say,  ''Well,  I  will  assume 
the  responsibility  and  endorse  the  check  or  sign  the 
document,  give  the  authority,  permit  a  person  to 
proceed  further,"  and  thereafter  leave  open  the 
question  as  to  whether  any  responsibility  or  liability 
will  revolve  back  upon  you  as  the  individual  who 
made  that  authorization. 

Now,  it  is  somewhat  equivalent  to  that  situation. 
Only  here  we  have  no  responsibility  on  the  judge's 
part.  It  is  American  citizenship  which  is  sought 
and  entry  into  the  [23]  United  States  as  such. 

So  that  you  don't  have  the  matter  of  preponder- 
ance of  the  evidence  involved.  You  have  the  ques- 
tion, has  the  evidence  reached  the  point  where  the 
judge  is  satisfied. 

He  can't  resolve  all  doubt,  no  matter  which  way 
it  might  go.  But  something  has  to  be  there  that  he 
inwardly  feels.  Although  the  word  ''feeling"  is  one 
that  is  most  intangible — most  intangible,  and  you 
find  it  so  often  in  the  opinions.  The  judge  says,  "I 
feel."  Well,  what  does  he  feeH  Where  does  he 
feel  it?  In  his  big  toe  or  in  his  left  ear  or  where? 
If  he  asked  himself  the  question,  he  wouldn't  know 
where  he  felt  it.  But  at  a  point  he  resolves  it  out 
and  says,  "Well,  I  feel  so  and  so." 
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And  I  think  so  far  as  the  preponderance  of  the 
evidence  is  concerned,  that  in  the  judge's  mind  he 
well  knows  the  manner  in  which  he  finally  resolved 
out  the  case,  knows  the  extent  to  which  after  he  has 
rendered  his  opinion  it  is  going  to  be  vulnerable  and 
subject  to  attack  in  the  Appellate  Court,  and  hav- 
ing that  in  mind,  why,  he  decides  it  in  the  way  he 
thinks.  The  truth  and  the  justice  of  the  case  pur- 
portedly calls  upon  him  to  do  so. 

But  here  is  that  intangible  element  that  the  thing 
comes  from  one  side  and  the  person  says,  "I  am  so 
and  so  and  I  am  the  son  of  so  and  so,"  and  your 
Honor  has  to  somehow  or  other  reach  the  point 
where  he  is  satisfied.  [24] 

Now,  your  Honor  used  the  word  ''satisfied." 
You  used  the  word  "clear."  You  used  the  word 
''convincing."  Actually,  I  don't  think  that  you 
really  interposed  here  a  so-called  clear  and  convinc- 
ing standard  in  terms  of  the  ordinary  processes  of, 
as  Mr.  Gale  would  illustrate,  that  up  here  is  a  level 
and  down  here  is  "beyond  a  reasonable  doubt"  and 
here  is  "clear  and  convincing"  and  here  is  "pre- 
ponderance of  the  avidence."  And  you  have  pur- 
portedly the  scales  of  justice,  and  at  some  point 
the  scale  goes  this  way  or  that. 

You  don't  have  any  scale  here,  actually.  And  the 
words  that  we  use  are  related  to  the  actual  prob- 
lem, that  the  judge  is  satisfied  that  the  claim  is 
sufficiently  founded  upon  evidentiary  matter  that 
has  probative  value  or  worth,  sufficiently  clear  to 
satisfy  him  that  the  claim  is  good. 

Now,  beyond  that,  I  think  we  could  talk  on  and 
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on  in  terms  of  so-called  preponderances  and  so  on. 

Lord  knows,  between  Mr.  Hertogs  and  Mr.  Gale 
and  myself,  I  think  regardless  of  whether  we  may 
differ,  I  think  we  have  endeavored  in  these  various 
cases  to  talk  to  the  Court  of  Appeal,  endeavored 
to  convey  to  them  the  problem  that  is  presented 
here.  And  the  fact  that  in  this  case  alone,  the 
opinion  that  was  originally  filed  and  the  manner  in 
which  it  later  was  ignored,  judgment  was  vacated 
and  sent  back 

The  Court:  To  use  the  language  of  the  street, 
it  is  a  passing  of  the  buck.  [25] 

Mr.  Gale:  They  passed  the  buck  right  back  to 
this  Court. 

The  Court:  It  is  a  difficult  problem  and  all  the 
judges  have  trouble  with  it.  But  I  will  be  glad  to 
hear  w^hat  Mr.  Hertogs  has  to  say. 

Mr.  Gale :  Let  me  add  one  comment,  your  Honor. 
I  do  not  think  that  the — AVell,  let  me  put  it  this 
way: 

I  think  that  as  between  the  judges,  including 
your  Honor,  that  there  ought  to  be — and  I  suggested 
this  to  the  higher  court.  They  said,  "Well,  here 
is  the  rule,"  but  didn't  say  how  to  apply  it. 

I  don't  think  that  the  outcome  of  the  case  should 
depend  on  the  individual  judge  that  happens  to 
try  the  case.   Now,  no  reflection.   I  mean  this: 

One  judge  may  say,  "I  will  listen  to  the  case 
with  my  ears  closed  and  nothing  will  ever  con- 
vince me,"  whereas  another  judge  may,  on  exactly 
the  same  evidence,  reach  an  entirely  contrary  de- 
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cision.  That  is  not  right,  either.  That  is  not  what 
the  judicial  process  means. 

The  Court:  What  you  are  saying  there  is  a 
criticism  of  the  entire  judicial  system.  If  there 
were  some  standard  by  which  every  judge  would 
have  to  act  in  every  case,  and  he  would  have  to  act 
that  way,  you  would  be  a  rubber  stamp.  You 
wouldn't  need  judges  for  that.  It  stands  to  reason 
that  the  human  being,  the  judge  who  happens  to 
])e  in  the  position,  is  the  one  who  has  to  make  the 
decision.  [26] 

Mr.  Gale:  Well,  that's  what  makes  these  cases 
so  difficult. 

The  Court:  I  don't  know  what  you  can  do  about 
that.  One  may  decide  it  rightly  or  ^a'ongly  accord- 
ing to  a  third  person's  lights,  and  that  still  doesn't 
change  the  standards  that  are  involved. 

I  don't  think  that  that  is — As  a  matter  of  fact, 
I  think  all  this  comes  about,  it  is  evident  to  me — 
I  think  as  well  as  to  some  other  judges  that  have 
more  familiarity  with  these  cases — that  it  is  very 
difficult  to  apply  a  standard. 

Mr.  Gale :     Oh,  very  difficult. 

The  Court:  Because  of  the  nature  of  the  cases. 
That  is  all  there  is  to  it. 

I  agree  with  Mr.  Collett,  this  is  not  an  adversary 
proceeding  of  any  kind.  I  don't  think  that  was 
ever  considered.  The  very  language  of  the  statute 
negatives  that.  It  is  a  suit  to  declare  American 
citizenship. 

It  is  true  it  has  to  have  as  a  basis  for  it  the  fact 
that  somebody  is  denied  some  right  of  citizenship. 
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But  what  the  Court  is  called  upon  to  do  is  not  to 
declare  that  ''A"  gets  judgment  against  "B"  for 
anything  at  all.  By  the  very  terms  of  the  statute 
this  is  declaratory  of  citizenship. 

I  don't  know  how  anybody  can  get  away  from 
that  fact.  That  is  what  the  statute  says.  That  is 
the  jurisdiction  that  is  conferred,  to  declare  whether 
a  person  is  or  is  not  an  [27]  American  citizen. 

The  reason  jurisdiction  is  invoked  is  because 
some  official  or  government  has  said  to  Jones, 
^'Well,  I  am  not  going  to  let  you  vote  here,"  or 
''You  can't  come  into  the  United  States,"  or  some 
other  specific  act  which  denied  a  man  a  right  which 
he  had  if  he  were  an  American  citizen. 

So  the  statute  says,  it  has  given  the  Court  the 
authority  to  declare  whether  a  man  is  a  citizen  or 
not.  That  is  really  the  basis  upon  which  I  pro- 
ceeded in  trying  to  formulate  some  rule  that  would 
be  helpful.  Apparently  the  judges  up  above  didn't 
agree  with  that,  although  they  have  not  yet  held 
that  this  is  an  adversary  proceeding  of  any  kind. 

It  still  is  a  proceeding  to  declare  citizenship.  Now, 
it  doesn't  make  any  difference  what  kind  of  stand- 
ard you  apply.  I  think  the  Court  has  to  decide 
whether  the  person  has  presented  sufficient  evidence 
to  show  he  is  an  American  citizen.   That  is  all. 

Mr.  Gale :     That  is  it. 

The  Court :     I  think  that  is  it. 

Mr.  Gale:  But  this  is  the  point,  your  Honor: 
The  finding  of  citizenship  is  ancillary  or  supple- 
mentary to  the  basis  upon  which  the  finding  is 
made. 
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In  other  words,  if  the  children  are  the  children 
of  Ly  She\Y,  then  they  are  citizens  and  there  is 
nothing'  that  the  Court  or  anyone  else  can  do  about 
it.  They  are  citizens  and  [28]  that  is  it.  If  they 
are  not  his  children,  then  they  have  no  basis  for  a 
claim  of  citizenshiiD. 

So  I  think  that  the  cart  has  to  come  before  the 
horse,  so  to  speak,  and  that  while  they  say,  "We 
are  citizens,"  their  claim  is  based  upon  the  fact  of 
paternity. 

Now,  your  Honor  might,  as  your  Honor  sug- 
gested, make  the  finding  without  the  direct  finding 
as  to  paternity ;  but  it  all  gets  back  to  that,  because 
if  your  Honor  determined  that  they  are  citizens  of 
the  United  States  it  could  only  be  based  upon  the 
finding  that  the  relationship  exists. 

I  don't  see  how  very  well  we  can  get  away  from 
that  fact. 

The  Court:     Perhaps  you  are  right  about  that. 

Mr.  Gale:  As  your  Honor  suggested,  the  higher 
court  avoided  making  that  determination,  and  they 
sent  it  l)ack  here  for  you  to,  again  I  say,  to  act  as 
a  Solomon  and  decide  who  is  the  father  of  these 
children.  It  is  difficult.  We  don't  deny  that,  but 
still  I  think  the  problem  the  Court  is  going  to  be 
faced  with — and  this  is  not  the  first  difficult  decision 
this  Court  has  been  faced  with 

The  Court:  Certainly.  Well,  do  you  want  to 
make  some  comment? 

Mr.  Hertogs :  Well,  your  Honor,  I  have  the  next 
case  on  the  calendar,  which  is  identical  to  this  case. 
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The  Court:  You  might  call  it,  and  get  it  in  the 
record  so  that  we  have  it.  [29] 

The  Clerk:  Quong  vs.  McGranery,  hearing  on 
findings. 

Mr.  Collett :     Now,  that  is  the  Chow  Sing  case. 

The  Court:     This  is  Chow  Sing. 

Mr.  Hertogs:     Yes. 

The  Court:  This  is  the  case  where  they  had 
previously  affirmed  on  another  ground,  isn't  it,  and 
then  remanded  if? 

Mr.  Hertogs:  Yes.  Remanded  back  for  recon- 
sideration in  the  light  of  the  decision  in  the  Ly 
Shew  case. 

The  Court:     Then  it  is  the  same  problem? 

Mr.  Hertogs :  The  same  problem,  and  I  ask  that 
the  remarks  which  have  been  previously  stated  on 
the  record  be  considered  as  part  of  the  hearing  on 
the  Chow  Sing  case. 

Your  Honor,  I  think  the  Court  and  counsel  have 
more  or  less  rather  clearly  expressed  the  views. 
However,  I  want  to  stress  that  last  point  which 
Mr.  Gale  raised.  I  think  it  is  a  most  important 
point. 

I  think  that  the  first  determination  and  the  major 
determination  for  this  Court  is  the  question  of 
relationship.  I  think  the  rest  of  it  will  fall  into 
line  and  there  isn't  a  real  opportunity  for  the  Court 
to  make  any  other  determination  than  the  determi- 
nation of  relationship. 

If  the  relationship  is  established.  United  States 
nationality  follows  as  a  matter  of  course.    If  the 
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relationship  is  not  established,  they  must  be  deemed 
an  alien. 

Now,  in  Mr.  Collett's  remarks  he  talked  about 
the  burden  [30]  of  proof  and  the  feeling  that  the 
court  gets,  and  he  feels  that  that  feeling  is  the 
guidepost  to  be  determinative  of  whether  or  not 
the  relationship  has  been  established. 

Now,  the  Court  has  stated  that  previously  the 
Court  felt  that  there  was  not  sufficient  evidence  in 
either  of  these  cases  to  establish  the  claim  of  rela- 
tionship, and  that  it  didn't  meet  the  standard  of 
proof  as  announced  in  your  Ly  Shew  opinion. 

In  this  trial  case,  your  Honor,  right  in  the  record 
at  the  conclusion  of  the  case  you  made  the  remark 
that  just  meets  the  standard  set  forth  by  Mr.  Col- 
lett;  at  that  time  you  said  you  had  the  intuitive 
feeling  that  this  was  this  man's  son.  Now,  if  at  the 
conclusion  of  the  trial  this  Court  found  that  it  had 
the  feeling  that  this  Plaintiff  was  this  man's  son, 
I  say  there  is  only  one  thing  the  Court  can  do  and 
that  is  to  make  findings  that  the  relationship  exists. 
Once  the  relationship  is  established,  as  a  matter  of 
course  and  in  pursuance  of  statute  a  finding  of 
nationality  must  follow. 

I  well  realize  that  the  Court  is  going  to  have  a 
difficult  time  reviewing  the  cases  because,  as  the 
Court  knows,  I  think  it  was  two  years  ago  when 
we  went  to  trial  on  most  of  these  cases,  and  during 
the  intervening  time  the  Court  is  not  going  to  re- 
member the  witnesses.  I  don't  think  the  Court  is 
going  to  be  able  to  recall  any  one  specific  [31] 
individual. 
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The  Court:     I  have  the  transcript. 

Mr.  Hertogs :  You  may  have  the  transcript,  your 
Honor,  but  that's  just  cold  writing.  Lots  of  times 
I  think  the  impression  the  witnesses  make  on  the 
Court  consideral^ly  influence  the  Court  in  the  final 
determination. 

And  I  think  the  Court  should  give  some  consider- 
ation to  the  fact  that  considerable  time  has  passed 
since  the  time  of  the  original  trial  in  each  of  these 
matters. 

Now,  the  remarks  which  were  extended  on  the 
record  in  the  trial  case  indicate  that  the  Court  had 
that  feeling,  that  the  Court  felt  that  this  was  this 
man's  son.  And  in  the  light  of  the  decision  of  the 
Supreme  Court  of  the  United  States,  which  was 
cited  by  the  Court  of  Appeals  here,  not  only  in  the 
recent  decision  but  also  an  entirely  different  panel 
in  the  Mar  Gong  case.  They  cited  that  Supreme 
Court  decision  in  which  the  Supreme  Court  said, 
''It  is  better  that  many  Chinese  immigrants  be  im- 
properly admitted  than  one  natural  born  citizen 
of  the  United  States  should  be  permanently  ex- 
cluded from  this  country." 

Now,  if  the  Court  has  that  feeling,  that  the  rela- 
tionship existed,  then  there  is  the  possibility  that 
the  Court  would  be  denying  an  American  citizen 
the  right  to  remain  in  this  country  if  the  Court 
made  the  finding  that  the  relationship  did  not  exist. 

I  think  that  the  standard  in  these  cases  has  been 
pretty  [32]  well  pronounced  in  the  various  opinions. 
I  will  state,  however,  that  there  has  been  consider- 
able conflict  in  the  numerous   opinions  which  we 
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have  received  from  the  Court  of  Appeals.  But  I 
think  that  the  standard  that  is  set  is  the  standard 
which  is  ordinarily  followed  in  any  other  civil  case 
and  that  no  special  quantum  of  evidence  shall  be 
required  in  these  cases.  As  to  Avhat  that  actually 
means  is  something  for  the  Court  to  determine. 

I  think  there  are  other  problems  in  the  case  which 
should  l)e  probably  presented  very  lightly,  and  I 
think  one  is,  in  my  particular  case,  at  the  time  of 
the  prior  findings  of  the  Court  the  Court  made  the 
determination  that  the  plaintiff  did  not  have  a  resi- 
dence in  the  United  States  within  the  meaning  of 
Section  503.  I  think  that  that  has  been  more  or 
less  readily  disposed  of  in  the  numerous  opinions 
of  the  Court  of  Appeals  in  the  meantime  holding 
that  the  Court  has  jurisdiction  in  these  matters. 

The  Court  recalls,  in  the  original  case,  as  well  as 
in  the  discussion  which  we  had  with  your  Honor, 
it  was  the  Court's  opinion  that  the  broad  purpose 
of  the  Act  was  not  to  apply  to  those  children  who 
had  been  born  abroad.  That  issue  was  brought  for- 
ward by  Mr.  Collett  and  argued  quite  extensively 
on  appeal  and  lost,  as  well  as  in  numerous  other 
argTiments  on  jurisdiction,  all  of  which  have  been 
lost. 

I  think  the  findings  of  the  Court,  then,  should 
be  limited  [33]  to  things  which  would  protect  the 
records  in  case  plaintiff  herein  finds  it  necessary 
once  again  to  take  judicial  review  in  the  Court  of 
Appeals. 

I  would  ask  your  Honor  in  the  Chow  case  to  give 
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due  consideration  to  the  remarks  of  your  Honor  at 
the  conchision  of  the  trial  in  that  case. 

Mr.  Collett :  If  I  may  have  a  moment  to  reply  to 
Mr.  Hertogs,  if  the  Court  please,  I  notice  two  things 
here  first: 

When  I  was  referring  to  the  matter  of  the  feeling 
of  the  Court  and  the  number  of  times  one  observed 
in  the  opinions  the  words  ''I  feel,"  I  wasn't  advo- 
cating anything  in  the  nature  of  an  ''I  feel"  test, 
and  that  is  entirely  a  misunderstanding  on  the 
part  of  Mr.  Hertogs  as  to  what  I  had  to  say.  I  was 
simply  illustrating  for  the  Court  various  approaches 
in  which  the  mind  of  one  individual  man  such  as 
yourself  may  endeavor  to  consider  these  particular 
problems. 

I  was  also  interested  to  note  that  Mr.  Hertogs 
when  he  states  to  your  Honor  that  reading  a  cold 
record  here  does  present  some  difficulties,  as  your 
Honor  was  constrained  to  observe  in  your  opinion, 
you  had  before  you  the  witnesses  in  all  cases  and, 
had  you  observed  them,  you  reached  a  conclusion 
which  was  related  to  the  credibility  and  the  extent 
to  which  you  w^ere  going  to  believe  them;  and  your 
Honor  had  several  times  observed  that  when  a  cold 
record  gets  before  the  court  above,  that  they  are 
endeavoring  to  proceed  [34]  under  rather  great 
limitations. 

Now,  cases  have  been  cited  by  both  counsel  here 
reviewing  records  of  the  immigration  on  the  habeas 
corpus,  in  which  it  is  contended  at  great  leng-th  that 
the  Court  reviewing  the  case,  and  going  down  the 
line,  setting  up  every  sentence,  there  are  no  incon- 
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sistencies,  no  discrepancies,  and  therefore  that's  it. 
On  the  other  hand,  we  find,  if  there  are  dis- 
crepancies, they  are  not  material. 

And  although  the  Supreme  Court  has  said  that 
the  Court  of  Appeals  or  this  Court  was  not  to 
substitute  its  estimate  of  the  credibility  of  the 
hearing  officer  at  immigration — Mr.  Hertogs  knows 
that.  At  least  he  has  been  educated  to  the  extent 
by  the  arguments  that  we  have  had  in  the  Court  of 
Appeals. 

But  to  go  on  now  with  this  one  case.  I  didn't 
say  anything  about  this  case  when  Mr.  •  Beale  was 
here.  But  let's  look  at  what  happened  here.  I  think 
this  is  most  interesting. 

The  original  opinion  filed  on  August  18,  1954, 
procured 

This  is  the  four  cases  up  there.    There  was  the 

Ly  Shew,  Fong  Wong  Jing,   ,  and  this 

case.  This  is  Chow  Sing  vs.  Brownell.  It's  after 
This  is  Chow  Sing  vs.  Brownell.  It's  after 
ImmigTation.  Fong  Wong  Jing  and  Ly  Shew  were 
the  Secretary  of  State,  and  Hung  was  the  Attorney 
General,  after  the  District  Court  had  given  judg- 
ment contrary  to  the  findings  of  the  Immigration 
hearing. 

Now,  the  manner  in  which  Judge  Denman  set 
about  to  [35]  maneuver  these  cases  and  decide  one 
and  then  the  other,  and  then  came  around  to  Ly 
Shew,  and  picked  Ly  Shew  out  to  go  after,  if  I 
may  use  the  expression,  your  Honor's  opinion  and 
the  various  matters  that  were  taken  into  it,  and 
deal  with  it  specifically  and  go  down  the  line  and 
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treat  it,  if  I  might  characterize  it,  a  ])it  roughly, 
was  extremely  interesting. 

Now,  they  took  Fong  Wong  Jing — the  judge  did 
— and  that  decision  was  affirmed.  Now,  Chow  Sing 
was  likewise  affirmed,  procurium.  With  Lee  Fong 
Hong,  they  affirmed  his  likewise  and  they  disposed 
of  the  jurisdictional  contentions  that  were  made. 

When  we  g-et  to  Ly  Shew,  they  very  casually 
brush  that  all  aside,  "Now  we  are  going  to  take 
that  opinion  and  go  after  that  so-called  standard 
of  proof  which  is  indicated  in  that  opinion,"  as 
Judge  Denman  so  conceived. 

But  in  this  case,  Chow  Sing,  following  the  words 
of  Mr.  Hertogs,  "We  find  the  evidence  sustains  the 
findings."  Although  the  findings  was  that  your 
Honor  was  not  satisfied  with  evidence  of  sufficient 
clarity.   Very  interesting. 

"The  questions  raised  concerning  the  jurisdiction 
of  the  District  Court  are  disposed  of  by  Ly  Shew — 
(reading)" 

That  was  filed  and  opinion  substituted.  This 
opinion  was  substituted  for  the  first  opinion  j^ro- 
curium  in  Chow  Sing.  In  Ly  Shew  the  opinion 
was  not  substituted.  Apparently  the  [36]  opinion 
of  Judge  Denman  was  not  treated  as  an  opinion 
at  all  because  Judge  Bone  defended  from  it  and 
Judge  Mathews  had  not  signed  the  opinion  but  had 
simply  concurred  in  the  result.  So  when  Judge 
Bone  and  Judge  Mathews  concurred  in  an  opinion, 
that  was  filed  as  an  opinion  and  the  judgment  of 
the  court  was  vacated. 

In  this  opinion,  however,  the  findings  which  is 


228  Chow  Sing,  etc.,  vs. 

the  same  one,  Judge  Mathews  said  the  finding  was 
not  clearly  erroneous.   Citing  it.   Quoting  it. 

"The  District  Court  found  the  Plaintiff,  Chow 
Sing,  did  not  produce  evidence  of  sufficient  clarity 
to  satisfy  a  conviction  of  this  Court  that  Chow  Yit 
Quong  was  the  natural  blood  father  of  the  person 
known  as  Chow  Sing,  or  that  the  person  Chow  Sing 
who  appeared  before  the  Court  claiming  to  be 
Chow  Sing  is  in  truth  and  fact  Chow  Sing.  Thus, 
in  effect,  the  District  Court  found  that  Chow  Sing 
had  not  sustained  the  burden  of  proof.  The  finding 
is  not  clearly  erroneous." 

The  finding  was  approved. 

However,  because  of  the  defense,  apparently,  or 
whatever  has  gone  on  in  the  Court  of  Appeals  in 
the  Ly  Shew  case  and  the  opinion  there  in  which 
Judge  Denman  made  so  much  that  your  Honor  had 
set  up  as  standard  of  clear  and  convincing  proof, 
which  is  related  to  the  contention  that  Mr.  Gale 
has  made  that  you  have  up  here  "beyond  a  reason- 
able doubt"  and  [37]  here  "clear  and  convincing" 
and  here  "preponderance  of  the  evidence,"  that 
somehow  or  other  was  injected  in  here.  Judge 
Mathews  in  the  Ly  Shew  case  here,  instead  of  re- 
versing the  judgment,  sent  it  back  and  then  after- 
wards, when  the  further  petition  for  rehearing  were 
fiJed,  or  they  considered  it  separately,  or  their  at- 
tention was  called  to  the  fact  that  the  same  findings 
w^as  in  this  Chow  Sing,  which  had  been  affirmed  by 
Judge  Denman  in  the  first  place,  procurium,  which 
was  later  affirmed  by  the  substituted  opinion,  they 
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felt  constrained  to  send  that  one  l^ack  for  the 
same  reason. 

Now,  I  say  that  the  Court  in  clearly  passing 
upon  your  Honor's  finding,  recognized  what  I  was 
advocating  a  few  minutes  ago :  That  considering  the 
posture  of  these  cases,  it  isn't  a  clear  and  con- 
vincing standard  in  the  ordinary  concepts  of  an 
adversary  proceeding  that  your  Honor  had  applied 
here.  You  simply  stated  that  the  evidence  was  not 
of  sufficient  clarity  to  satisfy  you.  Which  is  exactly 
the  proper  standard,  apparently,  and  the  Court  in 
passing  upon  it,  when  their  minds  were  consider- 
ing it,  without  the  conflicts  which  have  existed  on 
extraneous  matters,  which  may  now  so  well  be  con- 
sidered due  to  the  fact  that  Judge  Denman  filed 
such  a  leng-thy  opinion  that  apparently  was  so  very 
critical  of  the  opinion  of  this  Court,  that  it  disturbed 
them  enough  so  that  they  have  sent  both  of  those 
cases  back. 

Now,  I  say  herein  regard  to  both  counsel  that  we 
stand  [38]  here  as  officers  of  the  Court,  and  that 
citizenship  of  the  United  States  and  the  judicial 
procedure  of  the  judicial  system  of  the  United 
States  is  likewise  before  all  of  us.  And  our  respon- 
sibilities here  are  to  help  this  Court  to  reach  a 
proper  standard  in  that  people  who  have  claims 
to  being  citizens  of  the  United  States,  who  have 
never  been  here  before,  whether  they  are  Chinese 
or  whether  they  are  Russians,  or  of  any  country  of 
the  world,  when  they  come  forward  and  make  claims, 
we  must  all  stand  and  uphold  the  standards  that 
thev  don't  come  in  here  on  mere  scintilla  or  mere 
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suggestion  or  no  proof  whatsoever,  simply  because 
it  may  satisfy  some  particular  attorney  that  he  has 
a  client,  to  let  that  individual  come  in. 

We  should  stand  together  before  the  Court  to 
help  the  Court  sustain  the  proper  standards  upon 
which  people  who  claim  to  be  citizens  can  be  ad- 
mitted as  such  without  any  preparation  of  any  kind. 

So  that,  your  Honor,  I  think  with  those  words 
of  mine,  in  considering  these  two  opinions,  that  you 
may  well  be  guided  that  the  original  standard  that 
you  applied  was  not  a  clear  and  convincing  stand- 
ard in  the  ordinary  concepts  of  adversary  proceed- 
ings, but  was  the  proper  standard  which  the  Court 
has  well  passed  upon  from  the  beginning,  pro- 
curium,  all  three  judges,  Judge  Denman  concurring, 
and  now  the  other  two  judges  with  no  indicated 
dissent  so  far  as  this  Chow  Sing  [39]  case  is  con- 
cerned, but  because  of  the  Ly  Shew  case  and  the 
difference,  whatever  it  may  be,  that  this  case  had 
to  come  back. 

Mr.  Hertogs:     Just  a  short  reply,  your  Honor. 

I  certainly  wholly  agree  with  Mr.  Collett,  in  the 
first  place,  that  United  States  citizenship  is  prob- 
ably something  that  is  to  be  cherished  and  upheld, 
not  only  in  this  Court  but  everywhere ;  and  I  think 
that  we,  as  counsel,  representing  these  plaintiffs, 
are  attempting  to  establish  true  claims  of  United 
States  nationality. 

Congress  has  prescribed  the  standards  for  ac- 
quiring United  States  citizenship.  Congress  has 
stated,  and  this  statute  has  been  on  the  statute 
l)ooks  now  since  1875,  that  a  person  born  abroad  of 
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a  United  States  father  shall  be  deemed  a  United 
States  citizen. 

We  feel  that  we  have  clearly  established  that 
these  people  are,  under  the  standards  set  by  Con- 
gress, entitled  to  United  States  citizenship.  I  say 
that  we  are  attempting  to  prove  to  this  Court  by 
evidence  the  fact  that  these  people  have  established 
the  validity  of  their  claims. 

I  say  on  the  other  side  that  the  same  thing  is 
true  for  the  counsel  for  the  Government,  and  it  has 
been  stated  before  the  Court  of  Appeals  many  times 
in  the  past,  that  the  Government  has  as  great  a 
Inirden  to  establish  the  claim  of  validity  of  United 
States  citizenship  if  it  exists  as  they  have  to 
establish  [40]  alienage. 

Take,  for  instance,  this  Fong  case  that  Mr.  Col- 
lett  has  referred  to.  It  was  not  until  the  day  before 
the  petition  for  rehearing  was  denied  in  the  Circuit 
Court  that  I  learned  that  at  the  time  that  we  pro- 
ceeded to  trial  in  this  Court,  and  at  the  time  that 
we  argued  the  case  in  the  Court  of  Appeals  of  the 
Ninth  Circuit,  the  Government  was  in  possession  of 
a  file  which  clearly  showed  that  these  people  had 
been  denied  a  privilege  by  the  American  Consul  in 
Hong  Kong.  Yet  counsel  came  before  the  Court, 
and  came  before  the  Court  of  Appeals,  and  that  is 
the  basis  of  the  rejection  of  that  claim  in  the  Court 
of  Appeals,  that  there  never  was  a  denial  by  the 
American  Consul  in  Hong  Kong.  Yet  at  the  time 
we  proceeded  to  trial,  and  at  the  time  we  argued 
the  case  in  the  Court  of  Appeals,  the  time  the  Gov- 
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ernment  filed  its  petition  for  rehearing,  the  time  I 
filed  my  petition  for  rehearing,  the  United  States 
Attorney's  office  here  in  San  Francisco  was  in  pos- 
session of  a  record  which  had  been  forwarded  from 
the  American  Consul  at  Hong  Kong  through  the 
ImmigTation  and  Naturalization  Service  in  San 
Francisco,  and  it  was  in  the  possession  of  the  office 
here. 

Now,  failure  to  disclose  that  fact  has  prevented 
these  peoj^le  from  having  a  judicial  determination 
of  their  claim  of  United  States  citizenship.  I  think 
that  that  is  just  as  w^rong  as  anything  could  be. 
There  is  just  as  great  a  burden  [41]  on  the  other 
side  to  establish  the  claun,  if  it  exists,  as  there  is  to 
establish  alienage. 

Now,  turning  to  this  case  here,  the  Chow  Sing 
case,  there  are  some  factors  which  have  not  been 
brought  out  to  this  Court.  There  were  in  the  deci- 
sion handed  down  on  August  18,  1954.  There  are 
subsequent  opinions  of  the  Court  of  Appeals.  I 
think  on  September  17th,  1954,  the  Government  filed 
l^etition  for  rehearing  in  all  four  cases.  I  filed  a 
petition  for  rehearing  in  the  Fong  case  as  well  as 
the  Chow  Sing  case. 

Subsequently,  on  November  23rd,  the  Court  of 
Appeals  handed  down  two  new  opinions,  substituted 
in  lieu  of  the  opinions  of  August  18th.  That  hap- 
pened in  the  Fong  case  in  which  the  Court  made  the 
determination  that  the  Court  had  jurisdiction  to 
hear  the  cases. 

They  handed  down  the  decision  of  November  24th 
in  the  case  of  Chow  Sing.    Now,  at  that  time,  the 
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time  the  decision  was  handed  down  on  November  24, 
1954,  the  001111;  had  not  yet  handed  down  its  deci- 
sion in  the  Ly  Shew  case. 

I  would  like  to  read  a  short  paragraph  with  re- 
gard to  the  validity,  or  the  claim  of  relationshi])  as 
decided  by  Judge  Mathews  in  the  opinion  of  No- 
vember 24 : 

^'Sing  appeared  at  the  trial  and  by  his  guardian 
ad  litem  introduced  evidence,  some  of  which  tended 
to  show  that  Chow  Yit  Quong  was  the  father  of  the 
l^erson  known  as  Chow  Sing  and  that  Sing  was  that 
person.  Some  of  the  evidence  so  [42]  pending  was 
uncontradicted.  However,  the  District  Court  was 
not  required  to  believe  such  evidence  or  accept  it  as 
true." 

That  went  under  Rule  52  which  says  the  Circuit 
Court  will  not  reverse  the  judgment  of  this  Court 
on  findings  unless  they  are  clearly  erroneous. 

Subsequently  that  opinion  of  November  24th  was 
set  aside  and  a  new  opinion  remanding  it  to  this 
Court  filed  after  the  Court  of  Appeals  had  handed 
dow^n  its  decision  in  the  Ly  Shew  case  dated  De- 
cember 30th.  There  were  subsequent  modifications, 
as  the  Court  knows,  of  January  4th,  January  5th 
and  January  6th. 

Therefore,  after  the  Court  of  Appeals  had  de- 
cided and  reversed  the  older  determination  in  the 
Ly  Shew  case  they  came  to  the  conclusion  that  the 
standard  of  proof  which  had  been  expressed  in  Your 
Honor's  opinion  was  not  the  standard  of  proof  to 
be  applied  in  these  cases.  And  since  the  Court  in 
this  Chow  Sing  case  at  the  time  of  judgment  has 
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stated  that  the  plaintiff  failed  to  meet  the  standard 
of  proof  as  fixed  by  Ly  Shew  in  the  Atchison  case, 
the  Court  had  no  alternative  but  to  remand  this  case 
in  the  same  manner  as  the  other  case.  And  as  the 
Court  has  pointed  out  in  here,  most  of  the  evidence 
was  uncontradicted.  There  was  evidence  tending  to 
establish  the  validity  of  claim  and  the  fact  that 
this  boy  was  that  man's  son. 

In  addition,  you  have  the  remarks  of  Your  Honor 
as  to  [43]  your  feeling  that  this  relationship  ex- 
isted. 

I  think  the  entire  claim  is  well-founded,  and  I 
wouldn't  be  before  this  Court  urging  a  declaritory 
judgment  of  United  States  nationality  unless  I 
felt  that  this  boy  was  a  citizen  of  the  United  States. 

Mr.  Collett :  Well,  if  the  Court  please,  if  I  may 
have  just  one  word,  counsel  has  injected  into  this 

The  Court  (Interposing) :  Well,  I  don't  think  we 
want  to  spend  time  on  those  extraneous  matters,  Mr. 
Collett.  I  have  enough  to  do  deciding  these  findings 
without  deciding  what  happened  before. 

Mr.  Collett:  For  no  good  reason  that  I  can  see 
he  injected  some  possible  wrong-doing  on  the  part 
of  the  Government  and  I  would  reply  to  that.  It 
has  no  bearing  whatsoever  and  there  was  no  neces- 
sity for  that  at  all  at  this  time. 

Mr.  Gale:  May  I  ask  Mr.  Collett 's  remarks  in 
the  Chow  Sing  case  be  considered  by  the  Court  in 
connection  with  the  other  case? 

The  Court:     I  will  consider  them  all  together. 

I  think  the  best  thing  to  do,  gentlemen,  is  to  sub- 
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mit  this  matter,  and  I  will  file  some  supplemental 
memorandum  in  the  case  and  follow  the  mandate  of 
the  Circuit  Court  of  Appeals  as  best  I  can..  Mark  the 
matter  submitted. 

Mr.  Gale:  Will  it  serve  any  purpose  for  either 
of  us  to  file  an}^  memorandum?  [44] 

The  Court:     Well,  I  have  the  whole  record. 

Mr.  Hertogs:  Does  the  Court  desire  copies  of 
the  briefs  which  were  filed  in  the  Circuit  Court  of 
Appeals  for  both  sides'? 

The  Court:  I  have  the  complete  record  of  these 
cases. 

I  have  everything  available  to  me  that  I  really 
need. 

Mr.  Hertogs:  There  were  briefs  and  re-briefs 
and 

The  Court :  Every  time  a  brief  is  filed  in  any  case 
the  Clerk  of  the  Court  of  Appeals  always  sends  it 
to  the  District  Judge. 

Mr.  Gale:  I  want  to  point  out  one  thing,  if 
your  Honor  will  permit. 

Your  Honor  in  your  opinion  made  the  statement, 
perhaps  not  thinkingly,  that  all  the  testimony  in 
the  Ly  Shew  case  was  in  the  Chinese  language. 
That,  your  Honor,  is  not  correct.  There  w^as  English 
testimony  also  in  that  case  and  perhaps  your  Honor 
in  re-reading  the  record  will  keep  that  fact  in  mind. 

The  Court:  Well,  all  the  material  testimony,  I 
think. 

Mr.  Gale :  No,  there  was  testimony  by  children  of 
Ly  Shew  and  other  witnesses  in  the  English  lan- 
guage. 
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Mr.  Hertogs:  The  same  is  true  in  my  case, 
your  Honor.  I  think  three  out  of  the  four  witnesses 
were  in  English. 

Mr.  Gale :  We  had  both,  but  your  Honor,  in  the 
Ly  Shew^  opinion,  made  the  statement,  that  perhaps 
Avasn't  intended  as  [45]  such,  and  your  Honor  again 
reiterated  in  your  remarks  from  the  Bench  that 
"where  all  the  testimony  was  in  the  Chinese  lan- 
guage." 

Ly  Shew's  testimony  and  the  children's  testi- 
mony was  in  the  Chinese  language,  but  other  chil- 
dren and  other  witnesses  were  in  the  English  lan- 
guage. Perhaps  you  Honor  might  keep  that  fact  in 
mind  in  re-evaluating  the  testimony. 

The  Court :  All  right,  I  will  mark  the  matter  sub- 
mitted. 

Certificate  of  Reporter 

I,  Official  Reporter  pro  tem,  certify  that  the  fore- 
going transcript  of  46  pages  is  a  true  and  correct 
transcript  of  the  matter  therein  contained  as  re- 
ported by  me  (us)  and  thereafter  reduced  to  type- 
writing, to  the  best  of  my  ability. 

/s/  KENNETH  J.  PECK. 
[Endorsed] :     Filed  March  23,  1955.  [46] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  documents, 
listed  below,  are  the  originals  filed  in  this  court  in 
the  above-entitled  case  and  that  they  constitute  the 
record  on  appeal  herein  as  designated  by  the  attor- 
neys for  the  appellant: 

Mandate  of  the  U.  S.  Court  of  Appeals; 

Findings  upon  remand  from  the  Court  of  Ap- 
peals ; 

Judgment ; 

Notice  of  appeal; 

Designation  of  Record; 

Cost  bond  on  appeal ; 

Reporter's  Transcript,  March  11,  1955  (as  in  the 
Ly  Shew  vs.  Dean  Acheson  case). 

^  In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court, 
this  11th  day  of  July,  1955. 

[Seal]        C.  W.  CALBREATH, 

Clerk; 

By  /s/  WM.  C.  ROBB, 

Deputy  Clerk. 
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[Endorsed] :  No.  13746.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Chow  Sing,  by  His 
Guardian  Ad  Litem,  Chow  Yit  Quong,  Appellant, 
vs.  Herbert  Brownell,  Jr.,  as  Attorney  General  of 
the  United  States,  Appellee.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Central  Divi- 
sion. 

FHed  July  11,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13,746 

CHOW  YIT  QUONG,  Guardian  Ad  Litem  for 
CHOW  SING, 

Appellant, 

vs. 

HERBERT  BROWNELL,  JR.,  Attorney  General 
of  the  United  States, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  IN  THE 
APPEAL  OF  THE  ABOVE-ENTITLED 
MATTER 

Comes  now  Chow  Yit  Quong,  Guardian  Ad  Litem 
for  Chow  Sing,  by  and  through  his  attorney,  Joseph 
S.  Hertogs,  and  files  herein  the  statement  of  points 
on  which  appellant  intends  to  rely  in  the  appeal  of 
the  above-entitled  matter: 

I. 

That  the  findings  of  the  District  Court  are  clearly 
erroneous. 

II. 
That  the  District  Court  failed  to  comjDly  with  the 
mandate  of  this  Court. 

III. 
That  the  findings,  conclusions  and  judgment  of 
the  District  Court  are  unsupported  by  the  evidence 
of  record. 


240  Choiv  Sing,  etc.,  vs. 

IV. 

That  the  findings,  conclusion  and  judgment  of  the 
District  Court  are  contrary  to  the  evidence  of  rec- 
ord. 

V. 

That  the  District  Court  erred  in  findings  that  the 
plaintiff-api^ellant  did  not  have  a  claim  to  perma- 
nent residence  within  the  Northern  District  of  Cali- 
fornia or  in  the  United  States  of  America. 

VI. 

That  the  District  Court  erred  in  concluding  that 
the  plain  tiff -appellant,  Chow  Sing,  is  not  a  United 
States  citizen. 

JACKSON  &  HERTOGS, 
Attorneys  for  Appellant, 

By  /s/  JOSEPH  S.  HERTOGS. 
[Endorsed] :     Filed  July  27,  1955. 
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IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Chow  Sing,  by  his  guardian  ad  litem, 

Chow  Yit  Quong, 

Appellant, 

vs. 

Herbert  Brownell,  Jr.,  Attorney  Gen- 
eral of  the  United  States, 

Appellee. 


BRIEF  FOR  APPELLANT. 


Jackson  &  Hertogs, 
pT  F  I      pT   i    .  Joseph  S.  Hertogs 


58frwashington  Street,  San  Francisco  11,  California, 

Attorneys  for  Appellant. 

JUL  ,  i  1953 

i=»AUL  P.  O'BRiEN  ^ 
CLERK 


Peenau-VValsh  Pkinting  Co.,  San  Ii'kancibco 
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No.  13,746 

IN"  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Chow  Sing,  by  his  guardian  ad  litem, 

Chow  Yit  Quong, 

Appellant, 

vs. 

Herbert  Brownell,  Jr.,  Attorney  Gen- 
eral of  the  United  States, 

Appellee. 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

The  plaintiff-appellant  filed  in  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  a  petition  seeking  a  declara- 
tory judgment  of  United  States  citizenship.  Such 
action  was  commenced  in  accordance  with  the  provi- 
sions of  Section  503  of  the  Nationality  Act  of  1940 
(54  Stat.  1171,  8  U.S.C.A.  903). 

The  District  Court  denied  plaintiff's  petition  for  a 
declaratory  judgment  (T.  24)  and  the  plaintiff  ap- 
pealed (T.  25).  Jurisdiction  of  this  Court  to  review 
the  District  Court's  decision  is  conferred  by  28 
U.S.C.A.  1291  and  1292. 


STATUTES  INVOLVED. 

Section  1993  of  the  Revised  Statutes  of  the  United 
States,  as  amended  by  Section  1  of  the  Act  of  May  24, 
1934  (48  Stat.  797)  reads: 

''Any  child  hereafter  born  out  of  the  limits  and 
jurisdiction  of  the  United  States,  whose  father  or 
mother  or  both  at  the  time  of  the  birth  of  such 
child  is  a  citizen  of  the  United  States,  is  declared 
to  be  a  citizen  of  the  United  States ;  but  the  right 
of  citizenship  shall  not  descend  to  any  such  child 
unless  the  citizen  father  or  mother,  as  the  case 
may  be,  has  resided  in  the  United  States  previous 
to  the  birth  of  such  child.  In  cases  where  one  of 
the  parents  is  an  alien,  the  right  of  citizenship 
shall  not  descend  unless  the  child  comes  to  the 
United  States  and  resides  therein  for  at  least  five 
years  continuously  immediately  previous  to  his 
eighteenth  birthday,  and  unless,  within-  six  months 
after  the  child's  twenty-first  birthday,  he  or  she 
shall  take  an  oath  of  allegiance  to  the  United 
States  of  America  as  prescribed  by  the  Bureau  of 
Naturalization. '  '^ 

Section   503   of  the   Nationality  Act   of  1940    (8 
U.S.C.A.  903)  provides,  in  so  far  as  pertinent  here : 
''If  any  person  who  claims  a  right  or  privilege 
as  a  national  of  the  United  States  is  denied  such 


^The  requirement  that  such  children  must  reside  in  the  United 
States  for  at  least  five  years  inmiediately  previous  to  attaining  the 
age  of  18  years  was  retrospectively  changed  by  the  1940  Act  to 
provide  that  such  residence  must  be  between  the  ages  of  thirteen 
and  twenty-one  years  (8  U.S.C.  601(g)  (h)),  and  was  again  retro- 
spectively changed  by  the  1952  Act  to  require  that  the  child  must 
come  to  the  United  States  before  attaining  the  age  of  twenty-three 
years  and  must  be  continuously  physically  present  in  the  United 
States  for  five  years  between  the  ages  of  fourteen  and  twenty- 
eight  years.    (8  U.S.C.  1401(b)  (c).) 


right  or  privilege  by  any  Department  or  agency, 
or  executive  official  thereof,  upon  the  ground  that 
he  is  not  a  national  of  the  United  States,  such 
person,  regardless  of  whether  he  is  within  the 
United  States  or  abroad,  may  institute  an  action 
against  the  head  of  such  Department  or  agency  in 
the  District  Court  of  the  United  States  for  the 
District  of  Columbia  or  in  the  district  court  of 
the  United  States  for  the  district  in  which  such 
person  claims  a  permanent  residence  for  a  judg- 
ment declaring  him  to  be  a  National  of  the  United 
States.  *  *  *"2 


STATEMENT  OF  THE  CASE. 

The  appellant  claims  to  be  the  lawful  blood  son  of 
Chow  Yit  Quong.  The  defendant-appellee  admits  that 
the  said  Chow  Yit  Quong  is  and  was  at  the  time  of  the 
birth  of  the  appellant  a  United  States  citizen. 

The  appellant  arrived  at  the  port  of  San  Francisco, 
State  of  California,  ex  the  SS  "President  Wilson"  on 
August  23,  1950,  seeking  admission  to  the  United 
States  as  a  citizen  thereof.  A  Board  of  Special  Inquiry 
denied  appellant's  application  for  admission  and  rec- 
ognition as  a  United  States  citizen.  The  appellate 
administrative  authorities  affirmed  the  Board's  deci- 
sion and  excluded  the  appellant  from  the  United 
States.    Thereafter,  this  action  was  brought  in  the 


^This  statute  has  been  repealed  by  the  Immigration  and  Na- 
tionality Act  of  1952  (8  U.S.C.  sec.  1101,  et  seq.)  which  became 
effective  December  24,  1952,  but  Section  405(a)  of  the  latter  Act 
continues  the  former  statute  in  force  and  effect  as  to  suits  which 
were  pending  before  the  new  Act  became  effective.  (66  Stat.  280.) 


Court  below  under  the  provisions  of  Section  503  of 
the  Nationality  Act  of  1940  (8  U.S.C.A.  903)  for  the 
purpose  of  establishing  the  United  States  nationality 
of  the  appellant  herein. 

The  case  came  to  trial  without  a  jury.  The  appel- 
lant, his  father,  Chow  Yit  Quong,  his  brother.  Chow 
Sam,  and  one  disinterested  witness,  testified  concern- 
ing the  claimed  relationship.  Under  date  of  Janu- 
ary 12,  1953  the  lower  Court  concluded  that  the  ''evi- 
dence presented  by  plaintiff  does  not  conform  to  the 
standards  fixed  in  Ly  Shew  v.  Acheson,  No.  30,159  and 
No.  31,161,  this  day  decided".  Accordingly,  judgment 
was  entered  for  defendant.  It  is  from  this  judgment 
that  the  appellant  prosecutes  this  appeal. 

The  Court  below  made  the  following  findings  of 
fact  and  conclusions  of  law : 

"1.  It  is  not  true  that  the  permanent  residence 
and  domicile  of  the  person  who  claims  to  be  plain- 
tiff Chow  Sing  is  within  the  Northern  District  of 
California,  or  in  the  United  States  of  America. 

2.  The  person  who  claims  to  be  plaintiff  Chow 
Sing  has  failed  to  introduce  evidence  or  sufiicient 
clarity  to  satisfy  or  convince  this  Court  that  Chow 
Yit  Quong  is  the  natural  blood  father  of  the  per- 
son known  as  Chow  Sing,  or  that  the  person  who 
appeared  before  the  Court  claiming  to  be  plaintiff 
Chow  Sing  is  in  truth  and  in  fact  Chow  Sing. 

Conclusions  of  Law. 

The  person  appearing  before  the  Court  as  plain- 
tiff in  this  action  is  not  entitled  to  the  relief 
prayed  for." 


SPECIFICATIONS  OF  ERROR. 

1.  That  the  Findings  of  the  District  Court  are 
clearly  erroneous. 

2.  That  the  findings,  conclusions  and  judgment  of 
the  District  Court  are  unsupported  by  the  evidence 
of  record. 

3.  That  the  findings,  conclusion  and  judgment  of 
the  District  Court  are  contrary  to  the  evidence  of 
record. 

4.  That  the  District  Court  erred  in  finding  that  the 
plaintiff-appellant  did  not  have  a  claim  to  permanent 
residence  within  the  Northern  District  of  California 
or  in  the  United  States  of  America. 

5.  That  the  District  Court  erred  in  concluding 
that  the  plaintiff-appellant.  Chow  Sing,  is  not  a  United 
States  citizen. 


ARGUMENT. 

It  was  stipulated  at  the  trial  that  Chow  Yit  Quong 
(alleged  father  of  the  appellant)  is  a  United  States 
citizen  (T.  37).  It  was  also  stipulated  that  the  said 
Chow  Yit  Quong  first  arrived  in  the  United  States  at 
the  port  of  San  Francisco,  California  and  was  ad- 
mitted as  a  citizen  on  June  30,  1923 ;  that  he  departed 
from  San  Francisco  on  August  21,  1926;  that  he 
returned  to  the  United  States  through  the  port  of  San 
Francisco  on  March  6,  1928;  that  he  departed  from 
San  Francisco  on  August  12,  1932;  that  he  returned 
to  the  United  States  through  the  port  of  Los  Angeles, 


California  on  March  11,  1939 ;  that  he  departed  from 
the  port  of  San  Francisco  on  November  17,  1939; 
that  he  returned  to  the  United  States  through  San 
Francisco  on  November  7,  1940;  that  he  departed 
again  on  December  12,  1946  and  returned  on  August 
31,  1950  (T.  39). 

The  appellant  claims  birth  at  Canton  City,  China 
on  August  23,  1934.  He  claims  that  his  lawful  blood 
father  is  the  said  Chow  Yit  Quong  who  was  present 
in  the  courtroom  at  the  time  of  trial  in  these  pro- 
ceedings. 

Appellant  contends  that  he  is  a  citizen  and  national 
of  the  United  States.  Section  1993  of  the  United 
States  Revised  Statutes,  as  amended,  which  were  in 
effect  at  the  time  of  the  birth  of  this  appellant, 
specifically  provided  that  a  foreign-bom  child  of  a 
United  States  citizen  acquired  United  States  citizen- 
ship at  birth.  As  this  Court  has  previously  stated, 
Gung  You  v.  Nagle,  34  F.2d  848,  851: 

u*  *  *  qxiestion  in  the  case  of  applicants  who 
claim  citizenship  by  reason  of  being  sons  or 
daughters  of  an  American  citizen  is  the  question 
of  paternity." 

Therefore,  the  sole  issue  left  for  the  determination  of 
the  trial  Court  in  this  particular  matter  is  whether 
the  appellant  is  the  son  of  a  recognized  United  States 
citizen.  This  relationship  was  the  sole  issue  in  QvAin 
Toon  Jung  v.  Bonham,  119  F.  2d  915,  916. 

Also  see  Yep  Suey  Wing  v.  Berkshire,  73  F.2d  745, 
746. 


Once  the  relationship  of  the  appellant  to  the  said 
Chow  Yit  Qiiong,  a  recognized  United  States  citizen, 
has  been  established  by  evidence  of  record,  the  ap- 
pellant must  be  deemed  to  have  acquired  United  States 
citizenship  in  accordance  with  the  provisions  of  that 
Statute.  The  claim  to  United  States  citizenship  having 
been  established,  the  appellant  is  entitled  to  a  declara- 
tory judgment  of  United  States  nationality. 

Acheson  v.  Yee  King  Gee,  184  F.2d  382; 

Wong  Gan  Chee  v.  Acheson,  95  F.Supp.  815; 

Toy  Teung  Kwong  v.  Acheson,  95  F.Supp.  745. 

The  Court  below  in  giving  judgment  against  this 
appellant  filed  no  opinion,  but  set  forth  in  its  memo- 
randum order  for  judgment  (T.  21)  that  the  evidence 
presented  by  the  appellant  did  not  conform  to  the 
standards  enunciated  in  the  opinion  filed  the  same  day 
by  the  same  Judge  in  the  case  of  Ly  Shetv  v.  Acheson, 
110  Fed.  Supp.  50. 

We  submit  that  the  principles  laid  down  by  the 
lower  Court  in  the  Ly  Shetv  decision,  supra,  are  con- 
tradictory to  the  normal  degree  of  proof  required  in 
proceedings  of  this  nature.  It  is  a  generally  recog- 
nized rule  of  law  that  in  civil  cases  the  party  having 
the  burden  of  proof  must  establish  the  ultimate  facts 
by  a  preponderance  of  the  evidence.  As  was  stated 
by  the  Court  in  Ex  parte  Cheung  Tung,  D.C.,  Wash., 
292  F.  997,  1000: 

"For  the  officers  to  require  more  conclusive  evi- 
dence than  the  petitioner  has  furnished  is  to  de- 
mand proof  beyond  all   doubt  and  to   a  moral 
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certainty,  and  such  requirement  would  constitute 
a  fundamental  error  in  the  application  of  the 
law.'' 

See: 

Ex  parte  Delaney,  11  F.  Supp.  312,  322,  affirmed 
9  Cir.,  170  F.  2d  239. 

It  is  asserted  that  it  is  not  necessary  that  the  ap- 
pellant's evidence  be  uncontradicted,  nor  that  the  evi- 
dence most  favorable  to  his  contention  carry  convic- 
tion beyond  a  reasonable  doubt.  The  quantum  of  evi- 
dence, in  whose  favor  it  preponderates,  shall  be 
determinative  as  to  whether  the  evidence  sustains  the 
burden  of  proof. 

See: 

Lilienthars  Tobacco  v.  United  States,  97  U.S. 
237,  24  L.  Ed.  901,  905. 

We  do  contend  most  earnestly  that  where,  as  here, 
there  is  positive  testimony  as  to  the  existence  of  the 
asserted  relationship,  a  decision  adverse  to  the  claim- 
ant can  not  be  supported.  We  believe  that  the  ap- 
pellant established  the  claimed  relationship  by  more 
than  a  fair  preponderance  of  the  evidence.  The  ap- 
pellant identified  himself  by  direct  and  positive  evi- 
dence as  the  lawful  son  of  a  United  States  citizen,  and 
as  such  lawful  son  he  is  legally  entitled  to  recognition 
by  this  Court.  Chow  Yit  Quong  (father  of  the  appel- 
lant) testified  that  he  married  Wong  Suey  Hong  in 
China  in  1917 ;  that  his  wife,  Wong  Suey  Hong,  died 
in  China  in  1943 ;  that  his  son  Chow  Sam  who  is  now 
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29  years  of  age  was  admitted  to  the  United  States  in 
1940;  that  his  son,  Chow  Sam,  was  present  in  the 
courtroom  at  the  time  of  trial  of  these  proceedings 
(T.  43)  ;  that  his  son.  Chow  Hing,  was  also  admitted 
to  the  United  States  in  1940  but  is  presently  serving 
in  the  United  States  Army  (T.  43)  ;  and  that  his  son, 
Chow  Sing  (the  present  appellant)  was  born  at  Canton 
City,  China  on  August  23,  1934  (T.  44). 

This  witness,  Chow  Yit  Quong,  stated  that  he  was 
present  at  the  time  of  the  birth  of  his  son,  the  ap- 
pellant; that  he  has  seen  his  son.  Chow  Sing,  often 
enough  during  the  intervening  years  to  clearly  recog- 
nize him  as  his  son  (T.  57)  ;  that  he  lived  with  this 
boy  in  China  from  the  time  of  his  birth  until  the  time 
of  his  return  to  the  United  States  in  1939  (T.  44). 
That  he  lived  with  the  appellant  during  his  trip  to 
China  in  1940,  and  on  his  subsequent  return  to  China 
from  early  1947  to  1950;  that  his  wife.  Song  Suey 
Hong,  was  the  mother  of  Chow  Sing  (T.  51).  It  was 
further  stated  that  this  appellant  always  lived  with 
the  witness  during  his  trips  to  China ;  that  he  and  the 
appellant  always  slept  in  the  same  house;  that  they 
ate  their  meals  together;  that  he  consistently  claimed 
throughout  the  years  a  son  named  Chow  Sing ;  that  the 
person  in  the  courtroom  is  the  same  Chow  Sing  that  he 
has  consistently  claimed  throughout  the  years,  and 
that  the  said  Chow  Sing  is  his  lawful  blood  son  (T. 
51  et  seq.). 

The  appellant.  Chow  Sing,  testified  that  he  is  pres- 
ently residing  with  his  father ;  that  they  have  the  same 
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sleeping  accommodations  (T.  101)  ;  that  immediately 
prior  to  coming  to  the  United  States  he  resided  with 
his  father  in  China  (T.  102  and  105)  ;  that  they  lived 
together  in  the  same  house ;  that  they  had  their  meals 
together ;  that  the  said  Chow  Yit  Quong  always  treated 
the  appellant  as  his  son,  and  that  he  always  identified 
and  introduced  Chow  Yit  Quong  to  his  friends  as  his 
father  (T.  106) ;  that  he  has  a  brother  by  the  name  of 
Chow  Sam;  that  this  brother,  Chow  Sam,  was  present 
in  the  courtroom;  and  that  he  and  Chow  Yit  Quong 
have  always  spoken  to  each  other  as  father  and  son 
(T.  106). 

The  Government  stipulated  that  the  witness.  Chow 
Sam,  was  admitted  to  the  United  States  as  a  citizen 
and  that  such  admission  was  based  upon  his  relation- 
ship to  Chow  Yit  Quong  (T.  136).  This  witness,  Chow 
Sam,  testified  that  his  father  is  Chow  Yit  Quong, 
who  was  present  in  the  courtroom ;  that  his  mother  was 
Wong  Suey  Hong ;  that  he  has  a  brother  by  the  name 
of  Chow  Sing  who  was  born  in  Canton  City  and  who 
is  presently  18  years  of  age ;  that  he  lived  with  the  said 
Chow  Sing  in  China  for  approximately  6  or  7  years; 
that  he  and  the  said  Chow  Sing  resided  together  in 
the  same  house,  had  their  meals  together,  slept  to- 
gether, and  that  they  have  always  spoken  to  and  in- 
troduced each  other  as  brothers  (T.  136  et  seq.).  This 
witness  further  testified  that  Chow  Sing  was  the  son  of 
his  mother,  Wong  Suey  Hong,  and  his  father.  Chow 
Yit  Quong  (T.  138).  This  witness  also  identified  the 
boy  whose  picture  appeared  in  Exhibit  2  as  his 
brother,  Chow  Sing,  the  present  appellant  (T.  144). 
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A  disinterested  witness,  So  Tak,  testified  that  during 
a  temporary  trip  to  China  in  1947,  he  met  the  appel- 
lant, Chow  Sing,  in  the  home  of  Chow  Yit  Quong 
(T.  93  and  96)  ;  that  the  Chow  Sing  who  was  present 
in  the  courtroom  is  the  same  boy  that  he  met  in  Canton 
City  in  1947  (T.  95)  ;  that  while  he  was  in  Canton 
City  during  his  trip  to  China  in  1947,  he  visited  the 
home  of  Chow  Yit  Quong  every  day;  that  the  said 
Chow  Yit  Quong  introduced  Chow  Sing  to  him  as  his 
son  (T.  96)  ;  that  Chow  Yit  Quong  and  Chow  Sing 
were  living  together  in  the  same  home  as  father  and 
son. 

Plaintiff's  exhibits  3,  4,  5,  6  and  7  establish  a  con- 
sistent claim  over  a  long  number  of  years  by  Chow 
Yit  Quong  that  he  had  a  son  identified  as  Chow  Sing. 
Plaintiff's  exhibit  8  was  a  photograph  taken  at  the 
time  of  the  marriage  of  the  witness.  So  Tak,  in  Canton 
City,  China  in  1947.  The  appellant,  his  father,  Chow 
Yit  Quong,  and  the  witness  all  appear  in  that  picture. 
Plaintiff's  exhibit  1  is  a  photograph  that  Chow  Yit 
Quong  had  taken  in  China  prior  to  his  last  return 
to  the  United  States.  Chow  Yit  Quong  identified  the 
persons  appearing  in  that  photograph  as  himself,  his 
son  Chow  Sing,  a  god-daughter,  his  second  wife  and  a 
son  by  his  second  marriage  (T.  47).  The  appellant. 
Chow  Sing,  likewise  identified  these  individuals  in  the 
same  manner  (T.  103). 

Exhibit  B  shows  the  efforts  of  Chow  Yit  Quong  to 
bring  the  appellant  to  the  United  States  as  his  lawful 
son  since  September  17,  1946  (T.  111). 
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In  accordance  with  an  earlier  Court  Order,  the 
appellant  and  his  father,  Chow  Yit  Quong,  submitted 
to  blood  grouping  examinations.  It  was  stipulated 
that  such  examinations  conducted  by  the  Government 
show  compatible  blood  groupings  (T.  56). 

The  foregoing  was  the  testimony  and  evidence  of- 
fered in  behalf  of  this  appellant.  The  appellee  offered 
no  evidence  whatsoever  other  than  the  prior  immigra- 
tion proceedings  which  were  admitted  into  evidence 
for  a  limited  purpose  and  directed  only  to  those  special 
questions  and  answers  which  were  set  forth  in  the  in- 
terrogatories and  denied  in  the  answer  to  the  inter- 
rogatories (T.  151). 

The  foregoing  evidence  clearly  manifests  the  exis- 
tence of  the  claimed  relationship  of  father  and  son. 
This  pedigree  evidence  is  more  than  sufficient  to  sus- 
tain the  issue  it  covers.  Such  testimony  is  entitled  to 
consideration  in  arriving  at  a  decision  in  this  matter. 

This  Court  has  previously  stated : 

' '  He  took  the  stand  and  testified  in  his  own  belief 
concerning  his  place  of  birth.  This  evidence  of 
course  was  hearsay,  but  nevertheless,  it  is  the  type 
of  hearsay  which  is  permitted.  U.  S.  v.  Wong* 
Gong  (C.C.A.),  70  F2d  107." 
Lee  Hin  v.  United  States,  74  F.2d  172,  173. 

It  was  stated  by  Judge  Wilbur  in  the  case  of  Gung 
You  V.  Nagle,  34  F.2d  848,  at  page  852: 

'' Relationship  is  not  usually  proven  by  physical 
facts,  and  never  is  where  the  mother  does  not  tes- 
tify, but  by  pedigree,  reputation  in  the  family  and 
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by  the  conduct  of  the  parties,  inchiding  the  man- 
ner in  which  they  live.  The  fact  that  a  small  child 
lives  in  the  home  of  its  alleged  parents  and  that 
they  maintain  toward  each  other  the  obligation  in- 
volved in  the  relationship  is  evidence  favorable  to 
the  issue,  and  evidence  that  they  did  not  live  to- 
gether and  did  not  conduct  themselves  as  parent 
and  child  is  evidence  to  the  contrary.  Such  evi- 
dence is  not  collateral  evidence,  it  is  direct  and 
material  evidence  on  the  issue." 

The  present  type  of  action  is  a  judicial  litigation 
where  there  are  two  parties,  the  proponent  and  the  op- 
ponent. It  is  elementary  that  if  the  proponent  makes 
out  a  prima  facie  case,  not  one  of  moral  certainty  or 
beyond  a  reasonable  doubt,  but  sufficient  to  support 
his  allegations,  then  the  burden  of  evidence  shifts  to 
the  opponent  to  answer  it.  If  the  opponent  does  noth- 
ing about  it,  he  fails  and  the  proponent  succeeds. 

'^  Whenever  litigation  exists  somebody  must  go  on 
with  it;  the  plaintiff  is  the  first  to  begin;  if  he 
does  nothing  he  fails.  If  he  makes  out  a  prima 
facie  case  and  nothing  is  done  to  answer  it,  the 
defendant  fails." 

Jones  on  Evidence,  2nd  Edition,  Section  176. 

''P'rima  facie  evidence  is  a  minimum  quantity.  It 
is  that  which  is  enough  to  raise  a  presumption  of 
fact;  or  again,  it  is  that  which  is  sufficient  when 
unrebutted,  to  establish  the  fact." 

Otis  <&  Co.  V.  Securities  <&  Exchange  Comm.,  176 
F.2d  34. 
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The  appellant  introduced  for  the  Court's  consider- 
ation the  best  available  evidence.  This  evidence  pre- 
sented was  stronger  than  that  necessary  to  establish  a 
prima  facie  showing  of  the  claimed  relationship,  and 
unless  this  affirmative  showing  is  rebutted  it  is  suf- 
ficient to  warrant  judgment  in  appellant's  favor. 

When  no  contradictory  evidence  is  offered,  unsup- 
ported allegations  are  not  sufficient  to  overcome  the 
prima  facie  showing. 

Wong  Gam  Chong  v.  United  States,  111  F.  2d 

707; 
Leong  Ktvai  Yin  v.  United  States,  9  Cir.,  31 

F.  2d  738; 
Fong  Lum  Kwai  v.  United  States,  9  Cir.,  49  F. 

2d  19; 
Lee  Choy  v.  United  States,  9  Cir.,  49  F.  2d  24. 

What  evidence  or  proof  then,  if  any,  was  offered  by 
the  appellee  to  offset  and  controvert  this  positive  and 
affirmative  showing  by  the  appellant.  No  evidence  was 
submitted  which  was  of  an  affirmative  nature.  The  ap- 
pellee relied  upon  a  few  minor  discrepancies  which 
developed  at  the  time  of  the  prior  administrative  hear- 
ing. In  view  of  the  appellant's  age  at  the  time  of  the 
occurrence  of  these  events,  it  was  not  surprising  that 
he  was  unable  to  answer  in  minute  detail  some  of  the 
questions  propounded.  Even  admitting  that  such  minor 
discrepancies  do  exist,  it  is  asserted  that  under  the  set- 
tled principles  heretofore  mentioned,  the  findings  of 
the  Court  below  adverse  to  the  claim  of  the  appellant 
are  clearly   erroneous  within  the  meaning  of  Rule 
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52(a)  of  the  Federal  Rules  of  Civil  Procedure.  The 
Court  can  not  wholly  disregard  without  sufficient 
reason  the  evidence  offered  by  the  appellant  and  his 
witnesses  to  establish  his  claim  to  United  States  citi- 
zenship. 

See: 

Wong  Kam  Chong  v.  United  States,  111  F.  2d 

707,  712; 
Lau  Hu  Yuen  v.  United  States,  9  Cir.,  85  F.  2d, 
327. 

Likewise,  any  slight  discrepancy  should  be  completely 
disregarded. 

See: 

Yomig  Lee  Gee  v.  Nagle,  53  F.  2d  448. 
Jung  Yen  Loy  v.  Cahill,  81  F.  2d  809,  813. 

It  was  stated  by  the  Court  of  Appeals  for  the  First 

Circuit  in  Ward  v.  Flynn,  74  F.  2d.  145,  at  page  146 : 

a*  *  ^  ^Q  reject  sworn,  consistent,  unimpeached 

and  uncontradicted  testimony,  there  must  be  a 

real  reason  which  would  be  regarded  as  adequate 

(by  fair  minded  persons." 

The  decision  of  the  lower  Court  in  the  Ly  Shew  case, 
supra,  was  one  of  the  first  written  opinions  concern- 
ing the  quantum  of  evidence  necessary  to  establish 
United  States  nationality  under  the  provisions  of  8 
U.S.C.A.  903.  Prior  to  such  opinion,  many  favorable 
judgments  were  entered  in  other  Courts  upon  the  basis 
of  the  preponderance  of  evidence  rule.  Similar  rulings 
have  even  been  obtained  subsequent  to  the  decision  of 
the  Court  in  this  particular  matter. 
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See: 

Lee  Mon  Hong  v.  McGranery,  110  F.  Siipp.  682 ; 
Gee  Leung  v.  Acheson,  USDC,  Southern  Dist., 

Calif.,   N.  T>.,  imreported,  decided.  May  20, 

1953. 

Upon  conclusion  of  the  trial,  after  submission  of 
the  evidence  and  closing  arguments  of  counsel,  Judge 
Goodman  stated : 

''Now,  Mr.  Hertogs,  my  feeling  in  the  matter  is, 
and  it  is  just  a  sort  of  an  intuitive  feeling — I'm 
inclined  to  think  that  maybe  this  boy  is  the  son." 
(T.  177.) 

Even  though  the  Court  expressed  its  opinion  that 
this  boy  could  be  the  son  of  his  alleged  father,  his 
claim  was  denied  in  the  face  of  no  countervailing  ev- 
idence. It  was  a  decision  of  this  nature  that  gave  rise 
to  the  prior  expression  of  this  Court  in  regard  to  the 
phrase  ''a  Chinaman's  chance". 

See: 

Yuen  Boo  Ming  v.  United  States,  103  F.  2d  355, 
358. 

Certainly  the  summary  rejection  of  this  appellant's 
claim  of  United  States  citizenship,  based  on  specula- 
tion, conjecture  and  unsupported  allegations,  is  con- 
trary to  the  weight  of  the  evidence.  Even  though  this 
Court  has  not  pre^dously  considered  and  ruled  upon 
the  particular  question  here  presented,  it  has  over  a 
long  period  of  time  dealt  with  a  similar  situation 
where  administrative  decisions  of  the  Immigration 
and  Naturalization  Service  were  under  attack  in  ha- 
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beas  corpus  proceedings.  In  those  cases,  the  power  of 
the  Court  to  review  the  decisions  of  the  administra- 
tive body  was  distinctly  restricted  compared  with  the 
latitude  here.  However,  we  submit  that  principles  laid 
down  by  this  Court  in  that  type  of  case  are  pertinent 
and  should  be  given  consideration. 

In  Go  Lun  v.  Nagle,  22  F.  2d  246,  248,  with  regard 
to  such  a  review  this  Court  said: 

''We  fully  appreciate  the  narrow  limits  of  the 
jurisdiction  of  the  courts  on  habeas  corpus  pro- 
ceedings to  review  decisions  of  the  immigration 
tribunals ;  but '  the  error  of  an  administrative  tri- 
bunal may,  of  course,  be  so  flagrant  as  to  convince 
a  court  that  the  hearing  had  was  not  a  fair  one'. 
Tisi  V.  Tod,  264  U.  S.  131,  44  S.  Ct.  260,  68  L.Ed. 
590.  Such  a  case  is  presented  here. 

''A  reading  of  the  entire  testimony  of  the  three 
witnesses  leaves  not  the  slightest  room  for  doubt 
that  their  relationship  was  fully  established,  and 
that  the  appellant  is  a  citizen  of  the  United 
States.  A  contrary  conclusion  is  arbitrary  and 
capricious  and  without  any  support  in  the  tes- 
timony. 

''In  Johnson  v.  Damon  (CCA)  16  F.  2d  65,  the 
court  considered  discrepancies  on  which  an  ex- 
cluding decision  was  based,  more  important  than 
any  disclosed  by  the  present  record  and  in  refer- 
ence to  the  excluding  decision  said  'The  mind  re- 
volts against  such  methods  of  dealing  with  vital 
human  rights.'  That  language  might  well  be  ap- 
plied here." 

The  case  of  Johnson  v.  Damon,  supra,  from  which 
this  Court  quoted  the  forceful  language  just  men- 
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tioned,  involved  two  Chinese  boys  who  sought  entry  as 
sons  of  a  citizen  who  died  when  they  were  infants. 
Their  testimony  was  supported  by  that  of  a  previously 
admitted  brother  and  an  uncle.  The  evidence,  there- 
fore, was  basically  similar  to  that  in  the  case  at  bar, 
but  somewhat  weaker.  Despite  the  statutory  limita- 
tions upon  the  power  of  the  Court  to  review  the  ad- 
ministrative decision,  the  Court  in  that  case  was  im- 
pelled to  overturn  that  decision  in  the  forceful  lan- 
guage quoted  by  this  Court  in  the  Go  Lun  case,  supra. 

In  speaking  of  the  rejection  by  administrative  tri- 
bunals of  uncontradicted  and  unimpeached  testimony 
by  the  appellant  and  his  alleged  relatives  in  Chmg  You 
V.  Nagle,  34  F.  2d  848,  852,  this  Court  said: 

''The  mere  hearing  of  witnesses  by  an  officer  is 
of  no  avail  to  a  party,  if  the  evidence  of  compe- 
tent witnesses  is  to  be  entirely  disregarded  and 
findings  made  in  the  teeth  of  the  testimony  of 
one  or  a  dozen  such  witnesses,  either  because  of  a 
fixed  policy,  to  give  a  weight  to  a  presumption  of 
law  far  teyond  the  legislative  intent,  or  because 
of  a  policy  calculated  to  entrap  the  witness 
*  *  *  ."  (Italics  added.) 

In  conclusion,  this  Court  held  that  the  rejection  of  the 
evidence  of  the  several  witnesses  was  purely  arbitrary. 

See  also: 

Quan  Toon  Jung  v.  Bonham,  (C.  A.  9)  119  F. 

2d  915; 
Wong  Tsick  Wye  et  al.  v.  Nagle,  (C.  A.  9)  33 
F.  2d  226. 
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In  Chun  Kwock  Quan  v.  Proctor,  92  F.  2d  326,  this 
Court  has  extensively  reviewed  the  well  established 
principles  applicable  to  judicial  review  of  administra- 
tive findings  in  Chinese  citizenship  cases.  In  that  case 
the  Court  points  out  that  such  findings  must  have 
some  factual  support  in  the  record,  that  suspicion  may 
not  take  the  place  of  actual  evidence,  that  evidence 
may  not  be  disregarded  because  of  a  belief  that  frauds 
may  have  been  committed  by  other  Chinese  in  other 
cases,  and  that  it  is  the  province  of  the  Courts,  in  pro- 
ceedings for  review  of  decisions  of  the  immigration 
officials,  to  prevent  abuse  of  the  statutory  power 
wielded  by  them. 

It  seems  obvious  that  an  administrative  finding  of 
fact  adverse  to  the  appellants  would  not  withstand 
even  the  limited  review  afforded  on  habeas  corpus  pro- 
ceedings, under  the  foregoing  decisions  and  many 
others  to  the  same  effect.  Moreover,  it  is  plain  under 
the  authorities  hereinbefore  cited  that  the  power  of 
appellate  review  of  findings  of  fact  imder  Rule  52(a) 
of  the  Federal  Rules  of  Civil  Procedure  is  even 
hroader  than  it  is  in  the  case  of  administrative  find- 
ings which  carry  statutory  finality.  Consequently,  we 
submit  that  the  findings  of  the  Court  below  are 
'' clearly  erroneous"  within  the  meaning  of  Rule  52(a) 
of  the  Federal  Rules  of  Civil  Procedure. 

This  Court  has  further  held  that  in  such  proceedings 
the  evidence  must  be  weighed  in  the  light  of  the  de- 
fendant's ability  to  produce  evidence  (Lee  Hin  v. 
United  States,  (C.  A.  9)  74  F.  2d  172),  that  such  evi- 
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dence  cannot  be  rejected  because  the  witnesses  are 
Chinese  (Yee  Chung  v.  United  States  (C.  A.  9)  243 
F.  126,  130;  Lau  Hit  Yuen  v.  United  States  (C.  A.  9) 
85  F.  2d  327,  330)  and  that  the  requirement  of  former 
Sec.  284,  Title  8,  U.S.C.A.  that  citizenship  of  a  Chinese 
person  must  be  proved  ''to  the  satisfaction  of"  the 
Judge  or  Commissioner  "means  nothing  more  than 
that  the  proofs  must  be  sufficient  to  satisfy  reasonable 
judicial  standards".  (CJiing  Hong  Yuk  v.  United 
States  (C.  A.  9)  23  F.  2d  174,  175.) 

We  submit  that  the  foregoing  principles  enunciated 
by  this  Court  in  reviewing  administrative  decisions 
and  judgments  in  judicial  deportation  proceedings  are 
applicable  here  by  analogy. 

Applying  these  principles,  it  must  be  concluded  that 
the  decision  of  the  lower  Court  is  erroneous. 

The  Court  below  erred  in  concluding  that  the  ap- 
pellant did  not  have  a  claim  of  permanent  residence  in 
the  Northern  District  of  California.  With  regard  to 
the  first  finding  of  fact,  we  would  point  out  addition- 
ally that  the  allegation  in  the  complaint  (T.  4)  that 
appellant  claims  permanent  residence  within  the 
Northern  District  of  California  constituted  sufficient 
basis  for  invoking  the  jurisdiction  of  the  Court  under 
8  U.S.C.,  Sec.  903,  supra.  (Acheson  v.  Yee  King  Gee, 
184  F.  2d  382;  Look  Yun  Lin  v.  Acheson,  87  F.  Supp. 
463).  This  particular  finding  does  not  go  to  the  merits 
of  the  case,  and  since  the  statute  permits  the  claimant 
to  sue  in  the  "District  of  Columbia  or  in  the  district  in 
which  such   person   claims   a  permanent   residence*' 
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(italics  added)  obviously  it  was  intended  to  permit  the 
claimant  to  choose  the  forum.  Apparently  the  first 
finding  of  the  Court  below  is  merely  ancillary  to  the 
further  finding  that  appellant  had  failed  to  prove  that 
he  is  the  child  of  Chow  Yit  Quong,  and  the  latter  find- 
ing, we  submit,  cannot  stand  for  the  reasons  hereto- 
fore discussed. 


SUMMARY. 

For  the  reasons  and  authorities  herein  discussed,  we 
submit  that  the  Court  below  erred  in  holding  that  the 
appellant  failed  to  establish  his  claim  to  United  States 
nationality.  We  submit  that  the  rejection  of  the  posi- 
tive and  affirmative  evidence  in  this  case  was  clearly 
erroneous.  Moreover,  that  suspicion  as  pronounced  in 
the  lower  Court's  decision  in  the  Ly  Shew  case,  supra, 
is  insufficient  to  support  such  a  finding  of  fact. 

Wong  Gook  Chun  v.  Proctor,   (C.  A.  9)   84 

F.  2d  763,765; 
TillingJiast  v.  Wong  Wing  (C.  A.  1),  33  F.  2d 
290. 

As  a  matter  of  fact,  the  remarks  of  the  trial  Court 
(T.  177)  indicate  that  the  Court  did  believe  the  ap- 
pellant to  be  the  person  whom  he  claimed,  but  that 
judgment  could  not  be  granted  because  the  evidence 
did  not  meet  that  standard  required  as  expressed  in 
his  opinion. 

It  is  asserted  that  the  issue  of  the  relationship  of 
the  appellant  to  his  United  States  citizen  father  was 
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to  be  litigated  under  the  principles  and  standards  ap- 
plicable generally  to  other  causes  of  action  arising  un- 
der Federal  Law.  If  the  relationship  existed,  as  indi- 
cated by  the  Court,  then  under  the  United  States  stat- 
utes which  were  in  effect  at  the  time  of  his  birth  he 
must  be  deemed  to  have  acquired  United  States  citi- 
zenship at  the  time  of  birth.  It  was  the  power  and  the 
duty  of  the  Court  under  such  circumstances  then  to 
simply  declare  by  appropriate  decree  that  such  citi- 
zenship existed.  The  evidence  produced  by  the  appel- 
lant was  sufficient  to  establish  the  existence  of  the  re- 
lationship under  ''reasonable  judicial  standards '\ 
(Chin  Hong  Yuk  v.  United  States  (C.  A.  9)  23  F.  2d 
174).  American  citizenship  is  a  most  precious  right. 
Its  denial  should  not  be  allowed  to  rest  upon  a  doubt- 
ful premise.  Machado  v.  McGrath,  193  F.  2d  706,  Cert. 
Den.  72  S.Ct.  557. 


CONCLUSION. 

We  submit  that  the  findings  of  the  Court  below  are 
"clearly  erroneous",  and  that  the  judgment  should  be 
reversed. 

Dated,  San  Francisco,  California, 
June  29,  1953. 

Jackson  &  Hertogs, 
Joseph  S.  Hertogs, 

Attorneys  for  Appellant. 
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IN  THE 
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Chow  Yit  Quong, 

Appellant, 

vs. 

Herbert  Brownell,  Jr.,  Attorney  Gen- 
eral of  the  United  States, 

Appellee. 


APPELLEE'S  BRIEF. 


STATEMENT  OF  THE  CASE. 

The  appellant  herein  claims  to  be  the  son  of  Chow 
Yit  Quong,  alleged  to  be  a  citizen  of  the  United  States 
at  the  time  of  his  birth  in  China.  Paragraphs  II,  III, 
and  IV  of  the  petition  allege : 

"II.  That  the  said  plaintiff  is  the  true  and 
lawful  blood  son  of  Chow  Yit  Quong,  a  citizen 
of  the  United  States;  that  as  evidence  of  his 
United  States  citizenship,  Chow  Yit  Quong  holds 
Certificate  of  Identity  No.  47426  issued  Septem- 
ber 12,  1923,  by  the  Immigration  Service  at  San 
Francisco,  California; 


"III.  That  the  said  plaintiff  arrived  at  the 
Port  of  San  Francisco,  State  of  California,  ex 
SS  'President  Wilson'  on  August  23,  1950,  seek- 
ing admission  as  a  citizen  of  the  United  States, 
such  citizenship  having  been  acquired  under  the 
provisions  of  Section  1993,  Revised  Statutes  of 
the  United  States,  as  amended  by  the  Act  of  May 
24,  1934  and  Section  201(g)  of  the  Nationality 
Act  of  1940  (8  U.S.C.A.  601(g)); 

''IV.  That  the  defendant  is  the  duly  apioointed 
and  acting  Attorney  General  of  the  United 
States ;  that  the  plaintiff  aioplied  to  the  Immigra- 
tion and  Naturalization  Service  at  San  Francisco, 
State  of  California,  an  official  executive  of  the  de- 
fendant herein,  for  recognition  and  admission  to 
the  United  States  as  a  citizen  thereof ;  that  the  said 
Immigration  and  Naturalization  Service  at  San 
Francisco,  State  of  California,  did  on  or  about 
the  19th  day  of  October,  1950,  deny  this  plaintiff's 
application  for  admission  and  recognition  as  a 
United  States  citizen ;  that  the  Commissioner,  Im- 
migration and  Naturalization  Service,  and  the 
Board  of  Immigration  Appeals,  both  of  Wash- 
ington, D.  C,  have  affirmed  said  excluding  de- 
cision; and  that  such  plaintiff  has  exhausted  his 
administrative  remedies. ' ' 

The  answer  denies  the  claimed  relationship  to  Chow 
Yit  Quong  and  denies  that  appellant  is  a  United 
States  citizen. 

After  appellant's  arrival  at  the  port  of  San  Fran- 
cisco he  was  afforded  an  administrative  hearing,  dur- 
ing which  he  was  represented  by  counsel.    His  request 


for  admission  into  the  United  States  was  denied,  and 
after  filing  an  action  under  8  U.S.C.  903,  trial  was 
had.  Following  the  trial,  the  Court  below  found  as 
fact,  ''It  is  not  true  that  the  permanent  residence  and 
domicile  of  the  person  who  claims  to  be  plaintiff  Chow 
Sing  is  within  the  Northern  District  of  California  or 
in  the  United  States  of  America."  The  Court  also 
foimd  that  the  appellant  "has  failed  to  introduce  evi- 
dence of  sufficient  clarity  to  satisfy  or  convince  this 
court  that  Chow  Yit  Quong  is  the  natural  blood  father 
of  the  person  known  as  Chow  Sing,  or  that  the  person 
who  appeared  before  the  court  claiming  to  be  plain- 
tiff Chow  Sing  is  in  truth  and  in  fact  Chow  Sing." 

From  the  judgment  denying  the  relief  sought  the 
above  appeal  was  taken. 


INTRODUCTORY  STATEMENT. 
On  January  12,  1953  Judge  Louis  E.  Goodman  or- 
dered judgment  for  defendant  in  the  case  of  Ly  Shew 
V.  Acheson,  110  Fed.  Supp.  50,  and  on  the  same  day 
ordered  judgment  for  the  defendants  in  Fong  Wone 
Jing,  et  al.  v.  Dulles,  No.  13745  (9th  Cir.),  and  the 
above  case,  Chow  Sing  v.  Brownell,  No.  13746  (9th 
Cir.).  An  appeal  has  been  taken  in  each  case.  Ap- 
pellants claim  United  States  citizenship  under  the 
provisions  of  Section  1993,  Revised  Statutes,  as 
amended  (derivative),  as  alleged  children  of  a  United 
States  citizen  father.  None  of  the  appellants  had 
previously  resided  in  the  United  States. 


In  the  Fong  Wone  Jing  case,  the  appellants  had 
made  application  to  the  American  Consul  at  Hong 
Kong  for  docmnentation  'Ho  proceed  to  a  port  of 
entry  in  the  United  States  for  the  purpose  of  having 
their  admissibility  determined  by  the  administrative 
agency  charged  with  such  duty/'  and  in  the  Ly  Shew 
case,  appellants  had  made  application  to  the  Amer- 
ican Consul  at  Hong  Kong  ^'for  permission  to  enter 
the  United  States  as  a  citizen  thereof  and/or  for  the 
purpose  of  having  his  claim  to  citizenship  passed  upon 
and  adjudicated  by  the  Immigration  and  Naturaliza- 
tion Service  of  the  United  States''.  The  consul  re- 
fused to  issue  the  requested  documentation  in  Foyig 
Wone  Jing  and  Ly  Shew,  whereupon  suit  was  insti- 
tuted under  8  U.S.C.  903  against  the  Secretary  of 
State. 

The  application  for  dociunentation  made  to  the 
American  Consul  at  Hong  Kong  by  Chow  Sing,  appel- 
lant herein,  was  granted,  and  travel  authority  in  the 
form  of  a  ''Travel  Affidavit"  was  approved.  Said 
affidavit.  No.  1427,  although  not  part  of  the  record 
on  appeal,  was  signed  by  appellant,  who  stated  in 
paragraph  8  of  the  affidavit: 

''I  execute  this  affidavit  to  serve  as  a  travel 
document  in  order  to  facilitate  my/our  emigra- 
tion to  America,  with  the  understanding  that 
my/our  eligibility  to  enter  the  United  States  will 
be  determined  by  the  Immigration  and  Natural- 
ization Service  upon  my/our  arrival  at  a  port  of 
entry." 


Appellant  arrived  at  the  port  of  San  Francisco  on 
August  23,  1950.  A  Board  of  Special  Inquiry  was 
convened  and  an  administrative  hearing  was  accorded 
appellant.  During  the  course  of  the  hearing  he  was 
at  all  times  represented  by  counsel.  Upon  conclusion 
of  the  hearing  appellant  was  denied  admission  to  the 
United  States  on  the  ground  that  he  was  an  alien  im- 
migrant not  in  possession  of  an  immigration  visa 
which  would  enable  him  to  enter  the  United  States 
for  permanent  residence.  An  appeal  to  the  Board 
of  Immigration  Appeals  was  dismissed.  A  complaint 
under  8  U.S.C.  903  was  thereafter  filed  in  the  District 
Court  naming  the  Attorney  General  of  the  United 
States  as  defendant. 

The  claims  to  citizenship  by  the  appellants  in  Fong 
Wone  Jing,  Ly  Shew  and  Chow  Sing  herein  are 
similarly  founded.  It  is  our  intention  to  incorporate 
by  reference  those  portions  of  the  Fong  Wone  Jing 
and  Ly  Shew  briefs  which  we  consider  pertinent. 


STATUTES. 

Sec.  503   of  the  Nationality  Act  of  1940,  54 

Stat.  1171,  Title  8  U.S.C.  903. 
Sec.  1993,  Revised  Statutes,  as  amended  by  the 

Act  of  May  24,  1934,  48  Stat.  797,  Title  8 

U.S.C.  6. 

''§903.  Judicial  proceedings  for  declaration  of 
United  States  nationality  in  event  of  denial  of 
rights  and  privileges  as  national;  certificate  of 
identity  pending  judgment. 


If  any  person  who  claims  a  right  or  privilege 
as  a  national  of  the  United  States  is  denied  such 
right  or  privilege  by  any  Department  or  agency  or 
executive  official  thereof,  upon  the  ground  that 
he  is  not  a  national  of  the  United  States,  such 
person,  regardless  of  whether  he  is  within  the 
United  States  or  abroad,  may  institute  an  action 
against  the  head  of  such  Department  or  agency 
in  the  District  Court  of  the  United  States  for  the 
District  of  Columbia  or  in  the  district  court  of 
the  United  States  for  the  district  in  which  such 
person  claims  a  permanent  residence  for  a  judg- 
ment declaring  him  to  be  a  national  of  the  United 
States.  If  such  person  is  outside  the  United 
States  and  shall  have  instituted  such  an  action 
in  court,  he  may,  upon  submission  of  a  sworn 
application  showing  that  the  claim  of  nationality 
presented  in  such  action  is  made  in  good  faith 
and  has  a  substantial  basis,  obtain  from  a  diplo- 
matic or  consular  officer  of  the  United  States  in 
the  foreign  country  in  which  he  is  residing  a  cer- 
tificate of  identity  stating  that  his  nationality 
status  is  pending  before  the  court,  and  may  be 
admitted  to  the  United  States  mth  such  certificate 
upon  the  condition  that  he  shall  be  subject  to 
deportation  in  case  it  shall  be  decided  by  the 
court  that  he  is  not  a  national  of  the  United 
States.  Such  certificate  of  identity  shall  not  be 
denied  solely  on  the  ground  that  such  person  has 
lost  a  status  previously  had  or  acquired  as  a 
national  of  the  United  States;  and  from  any 
denial  of  an  application  for  such  certificate  the 
applicant  shall  be  entitled  to  an  appeal  to  the 
Secretary  of  State,  who,  if  he  approves  the  de- 
nial, shall  state  in  writing  the  reasons  for  his 


decision.  The  Secretary  of  State,  with  approval 
of  the  Attorney  General,  shall  prescribe  rules  and 
regulations  for  the  issuance  of  certificates  of 
identity  as  above  provided.  Oct.  14,  1940,  c.  876, 
Title  I,  Subchap.  V,  §  503,  54  Stat.  1171." 

Sec.  1993,  Revised  Statutes. 

^^All  children  heretofore  born  or  hereafter 
born  out  of  the  limits  and  jurisdiction  of  the 
United  States,  whose  fathers  were  or  may  be  at 
the  time  of  their  birth  citizens  thereof,  are  de- 
clared to  be  citizens  of  the  United  States,  but  the 
rights  of  citizenship  shall  not  descend  to  children 
whose  fathers  never  resided  in  the  United  States." 

Act  May  24,  1934—48  Stat.  797. 

''Citizenship  of  Children  Born  Abroad  of 
Citizen  Fathers  (Acts  of  April  14,  1802,  and 
February  10,  1855,  as  amended  by  Act  of  May  24, 
1934). 

''Sec.  1993.  Any  child  hereafter  born  out  of  the 
limits  and  jurisdiction  of  the  United  States, 
whose  father  or  mother  or  both  at  the  time  of  the 
birth  of  such  child  is  a  citizen  of  the  United 
States,  is  declared  to  be  a  citizen  of  the  United 
States;  but  the  rights  of  citizenship  shall  not 
descend  to  any  such  child  unless  the  citizen  father 
or  citizen  mother,  as  the  case  may  be,  has  resided 
in  the  United  States  previous  to  the  birth  of  such 
child.  In  cases  where  one  of  the  parents  is  an 
alien,  the  right  of  citizenship  shall  not  descend 
unless  the  child  comes  to  the  United  States  and 
resides  therein  for  at  least  five  years  continuously 
immediately  previous  to  his  eighteenth  birthday, 
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and  unless,  within  six  months  after  the  child's 
twenty-first  brithday,  he  or  she  shall  take  an  oath 
of  allegiance  to  the  United  States  of  America  as 
prescribed  by  the  Bureau  of  Naturalization.  ( Sec. 
1,  Act  of  May  24,  1934,  48  Stat.  797;  8  U.S.C. 
6.)" 


QUESTIONS  PRESENTED. 

Appellant  asserts  (Tr.  p.  6)  the  sole  issue  is  whether 
appellant  is  the  son  of  a  recognized  United  States 
citizen.  Although  there  are  five  specifications  of  error, 
the  question  is  stated  singly  as  whether  the  low^er 
Court's  findings  are  ''clearly  erroneous."  Specifica- 
tions 1,  2,  3,  and  5  are  embodied  within  the  single 
question. 

Specification  4  cites  error  in  finding  that  plaintiff- 
appellant  did  not  have  a  claim  to  permanent  residence 
within  the  Northern  District  of  California  or  in  the 
United  States  of  America. 

Does  the  Court  have  jurisdiction  of  the  appellant's 
claim  u^ider  8  U.S.C.  903? 

A.  Appellant  had  not  resided  in  the  United 
States  prior  to  making  his  claim; 

B.  There  was  no  denial  of  a  "right  or  privi- 
lege" within  the  meaning  of  Section  903; 

C.  The  only  judicial  remedy  available  to  ap- 
pellant is  habeas  corpus. 


ARGUMENT. 
I.    JURISDICTION. 

Although  appellant  herein  did  specify  as  error  in 
the  District  Court  the  finding  that  appellant  did  not 
have  a  claim  to  residence,  the  question  of  jurisdiction 
has  been  completely  ignored.  Quoting  from  the  opin- 
ion of  Judge  Goodman  in  Ly  Shew  v.  Acheson, 

''It  has  been  blithely  assumed  that  plaintiffs, 
who  have  never  been  in  the  United  States  and 
who  have  lived  their  lives  as  Chinese,  have  the 
status  and  right  to  avail  themselves  of  Section 
903." 

A.  Appellant  had  no  residence  in  the  United  States  upon  which 
to  found  a  claim  of  "permanent  residence"  in  that  he  had 
never  previously  been  in  the  United  States. 

Pages  8  to  38  of  appellee's  brief  in  Fong  Wone 
Jing  and  pages  5  to  16  of  appellee's  brief  in  Ly  Shetv 
filed  in  this  Court  as  related  to  the  availability  of 
Section  903  to  persons  who  have  never  been  in  the 
United  States  are  incorporated  herein  and  made  a 
part  of  this  brief. 

B.  There  was  no  denial  of  a  right  or  privilege  within  the  mean- 
ing of  Section  903. 

The  exclusion  of  appellant  by  Immigration  is  not 
a  denial  of  right  or  privilege  of  a  national  on  the 
ground  that  he  is  not  a  national,  but  a  determination 
that  the  individual  is  an  alien. 

Reference  is  again  made  to  appellee's  briefs  in  the 
Fong  Wone  Jing  and  Ly  Shew  cases  which  have  been 
incorporated  herein. 
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Since  the  filing  of  the  aforesaid  briefs  Judge  West- 
over  has  filed  a  memorandum  opinion  in  four  cases  in 
the  Southern  District  which  will  probably  be  appealed 
to  this  Court,  Wong  Wing  Sloo  v.  Dulles,  No.  14,742- 
HW;  Wong  Fay  Poo,  etc.  v.  Dulles,  No.  14,761-HW; 
Wong  Doon  Loy  v.  Dulles,  No.  14,864-HW,  and  Chin 
Kwong  Hing  v.  Dulles,  No.  14,980-HW.  The  four 
cases  were  set  for  a  pre-trial  hearing  upon  the  sole 
issues  of  jurisdiction.  The  "certified  passport  files" 
were  presented  to  the  Court  by  the  United  States 
Attorney  and  offered  in  evidence.  Over  the  objection 
of  plaintiffs,  the  Court  admitted  them  for  the  limited 
purpose  of  ascertaining  whether  plaintiffs  and/or 
either  of  them  "have  been  denied  any  right  or  priv- 
ilege as  nationals  of  the  United  States  on  the  ground 
that  they  were  not  such  nationals."  The  four  cases 
were  dismissed  for  want  of  jurisdiction;  Wong  Doon 
Loy  for  failure  to  establish  right  to  passport  privilege 
under  requirements ;  Chin  Kwong  Hing  in  that  the  de- 
nial was  on  the  ground  that  the  claim  of  parentage 
was  fraudulent ;  Wong  Fay  Poo  in  that  the  denial  was 
on  the  ground  that  he  failed  to  verify  the  facts  alleged 
in  his  application.  Wong  Wing  Sloo  in  that  the  denial 
was  on  the  ground  that  he  failed  to  establish  the  iden- 
tity alleged.  The  opinion  is  made  a  part  hereof  as 
Appendix  A. 

C.    Appellant's  sole  remedy  is  by  way  of  habeas  corpus. 

Justice   Holmes   in    United   States   v.   Sing    Tuck 
(1904),  194  U.S.  161,  held: 
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*'We  are  of  the  opinion,  however,  that  the  words 
quoted  ('in  every  case  where  an  alien  is  exckided 
*  *  *  the  decision  of  the  appropriate  immigration 
or  customs  officers  *  *  *  shall  be  final,  unless 
reversed  on  appeal  *  *  *')  apply  to  a  decision  on 
the  question  of  citizen} ship  *  *  *"  (Emphasis  and 
words  in  parentheses  ours.) 

In  Qiion  Qiton  Poy  v.  Johison,  273  U.S.  352,  Mr. 
Justice  Sanford  stated  at  page  358: 

''It  is  clear,  however,  in  the  light  of  the  previ- 
ous decisions  of  this  court,  that  when  the  peti- 
tioner, ivho  had  never  resided  in  the  United 
States,  presented  himself  at  its  border  for  admis- 
sion, the  mere  fact  that  he  claimed  to  be  a  citizen 
did  not  entitle  him  under  the  Constitution  to  a 
judicial  hearing/'    (Emphasis  ours.) 

The  Courts  through  the  years  have  been  consistent 
in  holding  that  the  only  judicial  review  of  immigra- 
tion proceedings  is  by  way  of  habeas  corpus. 

Citizenship  claims: 

U.  S.  V.  Jung  Ah  Lung,  124  U.S.  621 ; 
Chin  Yow  v.  U.  S.,  208  U.S.  8; 
Ktvock  Jan  Fat  v.  White,  253  U.S.  454; 
A^^  Fung  Ho  v.  White,  259  U.S.  276. 

(Aliens : 
Bilokumsky  v.  Tod,  263  U.S.  149; 
Tisi  V.  Tod,  264  U.S.  131; 
Vajtauer  v.  Comm.  Imm.,  273  U.S.  103,  106; 
%  Bridges  v.  Wixon,  326  U.S.  135,  167; 

Heikkila  v.  Barber,  345  U.S.  229. 
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The  case  of  Heikkila  v.  Barber,  supra,  involved  the 
question  of  the  judicial  remedy  available  to  an  alien 
whom  Immigration  sought  to  deport  (expulsion). 
Heikkila  contended  that  since  the  Administrative  Pro- 
cedure Act  the  Courts  could  re\dew  deportation 
orders  by  way  of  declaratory  judgment  or  review  of 
agency  action.  The  government  maintained  that  the 
only  remedy  available  was  habeas  corpus.  The  Su- 
preme Court  in  interpreting  the  "finality"  of  the 
Attorney  General's  decisions  reviewed  the  history  of 
immigration  legislation,  both  in  the  statutes  and  in 
the  decisions  of  the  Supreme  Court.  At  page  4  the 
Supreme  Court  said: 

''It  begins  with  §  8  of  the  Immigration  Act  of 
1891,  26  Stat.  1086,  which  provided  in  part  that 
'All  decisions  made  by  the  inspection  officers  or 
their  assistants  touching  the  right  of  any  alien  to 
land,  when  adverse  to  such  right,  shall  be  final 
unless  appeal  be  taken  to  the  superintendent  of 
immigration,  whose  action  shall  be  subject  to  re- 
view by  the  Secretary  of  the  Treasury.'  The  ap- 
pellant in  Ekiu  v.  United  States,  142  U.S.  651 
(1892)  argued  that  if  §  8  was  interpreted  as 
making  the  administrative  exclusion  decision  con- 
clusive, she  was  deprived  of  a  constitutional  right 
to  have  the  courts  on  habeas  corpus  determine  the 
legality  of  her  detention  and,  incidental  thereto, 
examine  the  facts  on  which  it  was  based.  Relying 
on  the  peculiarly  political  nature  of  the  legislative 
power  over  aliens,  the  Court  was  clear  on  the 
power  of  Congress  to  entrust  the  final  determina- 
tion of  the  facts  in  such  cases  to  executive  officers. 
Cf.   Harisiades   v,   Shaughnessy,   342    U.S.   580 
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(1952).  Mr.  Justice  Gray  found  that  §  8  was 
'manifestly  intended  to  prevent  the  question  of  an 
alien  immigrant's  right  to  land,  when  once  de- 
cided adversely  by  an  inspector,  acting  within  the 
jurisdiction  conferred  upon  him,  from  being  im- 
peached or  reviewed,  in  the  courts  or  otherwise, 
save  only  by  appeal  to  the  inspector's  official 
superiors,  and  in  accordance  with  the  provisions 
of  the  Act/  142  U.S.,  at  664.  With  changes  un- 
important here,  this  finality  provision  was  carried 
forward  in  later  immigration  legislation.  See, 
e.g.,  §  25  of  the  1903  Act,  32  Stat.  1220,  and  §  25 
of  the  1907  Act,  34  Stat.  906.  During  these  years, 
the  cases  continued  to  recognize  that  Congress  had 
intended  to  make  these  administrative  decisions 
nonreviewdble  to  the  fullest  extent  possible  under 
the  Constitution.  Fong  Yue  Ting  v.  United 
States,  149  U.S.  698  (1893).  In  Lem  Moon  Sing 
V.  United  States,  158  U.S.  538  (1895),  treating  a 
comparable  provision  for  the  enforcement  of  the 
Chinese  Exclusion  Act,  Mr.  Justice  Harlan  ob- 
served that  when  Congress  made  the  administra- 
tive decision  final,  Hhe  authority  of  the  courts  to 
review  the  decision  of  the  executive  officers  was 
taken  aivay.^  Ibid,  at  549.  And  by  1901,  Chief 
Justice  Fuller  was  able  to  describe  as  'for  m^any 
years  the  recognized  and  declared  policy  of  the 
country'  the  congressional  decision  to  place  Hhe 
final  determination  of  the  right  to  admission  in 
executive  officers,  ivithout  judicial  intervention.' 
Fok  Young  Yo  v.  United  States,  185  U.S.  296, 
305  (1902).  See  also  the  Japanese  Immigrant 
case  (Yamataya  v.  Fisher),  189  U.S.  86  (1903); 
Pearson  v.  Williams,  202  U.S.  281  (1906)  ;  Zakon- 
aite  V.  Wolfe,  226  U.  S.  272  (1912). 
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''Read  against  this  background  of  a  quarter  of  a 
century  of  consistent  judicial  interpretation,  §  19 
of  the  1917  Immigration  Act,  39  Stat.  890  clearly 
had  the  effect  of  precluding  judicial  intervention 
in  deportation  cases  except  in  so  far  as  it  was  re- 
quired by  the  Constitution.^  And  the  decisions 
have  continued  to  regard  this  point  as  settled. 
Kessler  v.  Strecker,  307  U.S.  22,  34  (1939); 
Bridges  v.  Wixon,  326  U.S.  135,  149,  166,  167 
(1945);  Estep  v.  United  States,  327  U.S.  114, 
122,  123,  n.  14  (1946)  ;  Sunal  v.  Large,  332  U.S. 
174,  177,  n.  3  (1947).  Clearer  evidence  that  for 
present  purposes  the  Immigration  Act  of  1917 
is  a  statute  precluding  judicial  review  would  he 
hard  to  imagine."   (Italics  ours.) 

In  the  case  at  bar,  appellant  was  found  by  Immi- 
gration to  be  an  alien.  His  admission  into  the  United 
States  was  denied  for  lack  of  possession  of  proper 
documents.  The  authority  of  Immigration  Service 
to  so  find  was  established  by  the  Supreme  Court  in 
Sing  Tuck  and  Quon  Qiion  Poy.  See  also  Florentine 
V.  Landon,  206  F.2d  870  (9th  Cir.  Aug.  27,  1953).  As 
an  alien,  appellant  is  entitled  only  to  habeas  corpus. 


9" The  Senate  Committee  said,  'The  last  (finality)  provision, 
while  new  in  this  particular  location,  is  not  new  in  the  law,  the 
courts  having  repeatedly  held  that  in  the  cases  of  aliens  arrested 
for  deportation,  as  well  as  in  the  cases  of  those  excluded  at  our 
ports,  the  decision  of  the  administrative  officers  is  final,  and  the 
Supreme  Court  having  in  several  decisions  regarded  the  ease  of 
the  alien  arrested  for  deportation  as  practically  a  deferred  exclu- 
sion (The  Japanese  Immigrant  Case,  189  U.S.  86;  Pearson  v. 
Williams,  202  U.S.  281).'  S.  Rep.  No.  352,  64th  Cong.,  1st  Sess., 
Vol.  2,  16. 
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n.    THE  FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 
AND  JUDGMENT  ARE  CORRECT. 

At  page  6  of  his  brief  appellant  concludes  that  the 
sole  issue  in  the  proceeding  is  whether  appellant  is 
the  son  of  a  recognized  United  States  citizen  and  cites 
the  cases  of  Gung  You  v.  Nagle,  34  F.2d  848,  851  (9th 
Cir.),  Quan  Toon  Jung  v.  Bonhmn,  119  F.2d  915,  916 
(9th  Cir.),  and  Yep  Suey  Ning  v.  Berkshire,  73  F.2d 
745,  746  (9th  Cir.).  Inherent  in  the  question  of  rela- 
tionship is  the  matter  of  identity.  Who  is  the  person 
who  claims  to  be  the  son  of  a  citizen  father?  The 
assertion  by  a  United  States  citizen  of  the  Chinese 
race,  upon  return  from  a  visit  to  China,  that  he  had 
married  a  Chinese  woman  and  that  a  son  was  born 
in  China  establishes  the  basis  for  a  Chinese  person 
at  a  later  date  to  claim  to  be  that  son.  Whether  or 
not  such  a  birth  occurred  is  not  subject  to  disproof — 
only  proof  can  be  required.  Whether  or  not  the  person 
who  makes  the  claim  is  that  son  is  likewise  only  sub- 
ject to  the  presentation  of  adequate  proof. 

The  cases  of  Acheson  v.  Yee  King  Gee,  184  F.2d  382 ; 
Wong  Gan  Chee  v.  Acheson,  95  F.  Supp.  815;  and 
Toy  Teung  Kwong  v.  Acheson,  97  F.Supp.  745  (errone- 
ously cited  as  95  F.  Supp.),  are  cited  at  page  7  of 
appellant's  brief  as  authority  for  his  statement  that: 
"The  claim  to  United  States  citizenship  having 
been  established,  the  appellant  is  entitled  to  a 
declaratory  judgment  of  United  States  nation- 
ality." 
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In  each  of  these  three  cases  the  relationship  of  the 
plaintiffs  to  the  putative  father  ivas  conceded  and  the 
sole  question  before  the  Court  was  whether  the  father 
had  sufficient  residence  in  the  United  States  to  comply 
with  the  statute  and  to  thus  confer  citizenship  on  their 
children.  The  claim  to  citizenship  referred  to  by  the 
Court  in  each  of  the  three  cases  was  that  of  the 
fathers,  and  not  the  claim  of  the  alleged  children. 
From  page  7  of  appellant's  brief  the  following  is 
quoted : 

''The  Court  below  in  giving  judgment  against 
this  appellant  filed  no  opinion,  but  set  forth  in  its 
memorandum  order  for  judgment  (T.  21)  that  the 
evidence  presented  by  the  appellant  did  not  con- 
form to  the  standards  enunciated  in  the  opinion 
filed  the  same  day  by  the  same  Judge  in  the  case 
of  Ly  Shew  v.  Acheson,  110  Fed.  Supp.  50. 

*'We  submit  that  the  principles  laid  down  by 
the  lower  Court  in  the  Ly  Shetv  decision,  supra, 
are  contradictory  to  the  normal  degree  of  proof 
required  in  proceedings  of  this  nature.  It  is  a 
generally  recognized  rule  of  law  that  in  civil 
cases  the  party  having  the  burden  of  proof  must 
establish  the  ultimate  facts  by  a  preponderance  of 
the  evidence." 

Referring  again  to  the  contention  of  appellants  in 
Fong  Wo7ie  Jing  and  Ly  Shew  in  conjunction  with 
the  above  quoted  contention,  it  should  be  clear  to 
this  Court  that  the  proposition  sought  to  be  sustained 
by  all  counsel  in  these  cases  is:  The  assertion  under 
oath  in  the  District  Court  hy  the  claimant  and  the 
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alleged  parent  that  they  are  parent  and  child  estab- 
lishes a  prepond.erance  of  the  evidence  sufficient  to 
sustain  the  burden  of  proof  and  the  defense  mtist  move 
forward  to  disprove  the  claim.  In  immi^ation  pro- 
ceedings this  contention  has  been  extremely  success- 
ful. The  small  nimiber  of  cases  that  have  been  brought 
to  the  Court  by  way  of  habeas  corpiLs  well  testifies 
to  this  success.  The  record  in  none  of  these  cases, 
however,  discloses  the  number  of  claimants  who  have 
been  admitted  to  the  United  States  as  nationals  upon 
proof,  or  rather  absence  of  proof,  that  would  arouse 
a  true  citizen  to  alarm.  Many  of  the  judges  have  be- 
come aware  of  the  aura  of  fraud  that  surroimds  these 
claims. 

(1)  Judge  Hanford  in  Gee  Fook  Sing  v.  U.  S., 
49  F.  146. 

(2)  Judge  Hawley  in  Lee  Sing  Far  v.  U,  S., 

94  F.  S34. 

^  (3)     Justice  Holmes  in  U,  S.  v.  Sing  Tuck,  194 

U.S.  16L 

(4)  Justice  Field  in  The   Chinese  Exchmon 
Case,  130  U.S.  581. 

(5)  Judge  Bourquin  in  Ex  pxirte  Jew  You  On, 

16  F.2d  153. 

(6)  Judge  Rudkin  in  Lee  Sai  Wing  v.  XT.  S.,  29 
F.  2d  108; 

(7)  Judge  Lemmon  in  Fong  Ging  Hung  v. 
Achi£8(m  (unreported),  Civil  Docket  Xo.  6o99. 
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(8)  Judge  Goodman  in  Ly  Shetv  v.  Acheson, 
supra. 

(9)  Judge  Westover  in  Mar  Gong  v.  McGra- 
nery,  109  F.  Supp.  821. 

The  extraordinary  position  of  the  Secretary  of  State 
as  defendant  in  the  903  action  because  a  consul  in 
Hong  Kong  had  no  conceivable  basis  upon  which  to 
identify  thousands  of  Chinese  who  claimed  to  be 
citizens  has  been  explored  in  Fong  Wone  Jing  and 
Ly  Shew. 

What  is  the  position  of  a  Board  of  Special  Inquiry  ? 
Certainly  we  cannot  disagree  with  Judge  Goodman 
that  "We  do  not  pass  it  (American  citizenship)  out 
on  a  platter." 

In  Go  Lun  v.  Nagle,  22  F.2d  246;  Gimg  You  v. 
Nagle,  34  F.2d  848 ;  and  Quan  Toon  Jung  v.  Bonlmm, 
119  F.2d  915,  and  any  number  of  other  cases  this 
Court  reviewed  the  proceedings  of  the  Immigration 
Service  on  an  appeal  from  a  denial  of  the  application 
for  the  writ  of  habeas  corpus  in  the  District  Court. 
These  cases  are  in  Group  7  as  distinguished  on  page 
18  of  the  Fong  Wone  Jing  brief. 

"  (7)  Persons  who  for  the  first  time  were  seek- 
ing entry  into  the  United  States  as  citizens 
through  derivation  and  who  were  denied  admis- 
sion to  the  United  States  by  the  Immigration 
Service." 

Quon  Quon  Poy  v.  Johnson,  supra,  is  the  controlling 
Supreme  Court  decision. 
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In  each  of  these  cases  a  Chinese,  fresh  from  China, 
who  had  spent  all  of  his  life  in  China,  who  had  never 
been  in  the  United  States,  says  I  am  a  citizen  of  the 
United  States  because  I  am  the  son  of  Wing  Doe  who 
is  a  citizen.  Considering  the  ''inestimable  heritage  of 
citizenship"  which  Justice  Fuller  in  Chan  Bah  Kan 
V.  U.  S.,  186  U.S.  193  says  ''is  not  to  be  conceded  to 
those  who  seek  to  avail  themselves  of  it  under  pres- 
sure of  a  particular  exigency,  without  being  able  to 
show  it  was  ever  possessed.",  what  proof  must  be 
produced  to  justify  any  official  or  judge  to  say  this 
man  is  a  national  or  citizen  of  the  United  States?  By 
some  undisclosed  process  the  Immigration  Service 
was  led  into  the  position  of  assuming  the  burden  to 
disprove  the  claim,  and  to  thereby  embark  on  an  ex- 
tensive interrogation  of  the  witnesses  having  as  its 
purpose  the  production  of  discrepancies.  That  all  of 
the  persons  appearing  as  witnesses  were  "well 
coached"  was  well  known  to  Immigration.  The  inter- 
ception of  numerous  "transcripts"  of  the  testimony 
to  be  memorized  by  each  witness  had  conclusively 
established  this  fact.  The  attitude  of  mind  of  the  ex- 
aminer was  obviously  influenced  by  this  knowledge 
and  his  purpose  was  to  disclose  discrepancies  by 
breaking  through  the  "story". 

The  objective  is  to  probe  an  area  where  there  may 
have  been  no  preparation.  The  process  is  obviously 
tortuous,  prolonged  and  seemingly  exceedingly  irrele- 
vant as  to  the  testimony  adduced.  Our  question  is  still 
what  proof  is  to  be  produced  by  the  claimant? 
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Judge  Bourquin  was  very  clear  on  the  question  in 
Ex  parte  Jew  You  On,  16  F.2d  153,  154  (1926),  when 
he  said: 

*'It  is  argued  that,  if  the  bare  oath  of  two  or 
three  Chinese  or  other  persons  is  not  accepted, 
Chinese  American  citizens  procreated  in  China 
will  be  barred  from  this  country  of  their  father's 
nativity.  The  answer  is  the  responsibility  is  not 
the  immigration  officers'  nor  the  court's.  Like  any 
case,  the  burden  is  the  proponent's  to  prove  it. 
Perhaps  not  unfamiliar  registry  systems  might 
be  adopted.  Otherwise,  this  country  is  helpless, 
the  exclusion  policy  futile,  and  the  Chinese  ad- 
mitted will  be  limited  solely  by  the  extent  there 
is  courage  to  take  advantage  of  opportunity." 

Judge  Garrecht  in  Miii  Sam  Hun  v.  U.  S.,  78  F.2d 
612,  615,  stated: 

i  i  rpjjg  p^ig  -[g  -QQ^^  ^g  appellant  contends  that  the 
applicant  need  only  make  out  his  case  by  a  fair 
preponderance  of  the  evidence,  for  it  is  not  in- 
cumbent upon  the  government  to  offer  any  evi- 
dence whatsoever.  Rather,  the  burden  is  upon  the 
applicant  to  prove  his  right  to  admission  and  the 
Board  is  the  sole  judge  of  credibility  of  the  wit- 
nesses, and  its  finding  will  not  be  disturbed  with- 
out a  showing  that  the  hearing  was  unfair  and 
unreasonable,  or  that  the  finding  was  arbitrary 
or  capricious.  The  weight  of  the  evidence  and  the 
credibility  of  witnesses  is  not  for  us,  but  for  the 
Board." 

With  the  above  in  mind  let  us  turn  to  Judge  Healy's 
opinion  in  Quan  Toon  Jung  v.  Bonhanfi,  supra,  p. 
919: 
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''Aside  from  the  single  item  of  the  1924  land- 
ing certificate,  the  showing  of  paternity  was  per- 
suasive.  On  the  occasion  of  Quan  Slew's  various 
other  landings  and  departures  the  information 
given  by  him  concerning  the  appellant  and  his 
other  children  squares  with  the  present  testimony. 
There  were  slight  discrepancies,  of  course,  as  in 
the  phonetic  spelling  of  names,  but  these  were  not 
significant,    and    are    readily    explainable.     The 
testimony  of  the  applicant  and  of  the  alleged 
father  in  support  of  the  relationship  is  of  such 
character  as  to  compel  belief.   On  the  great  mass 
of  mtimate  details  testified  to  their  accounts  are 
confessedly  in  substantial  agreement.  There  is  no 
evidence  of  coaching,  as  the  board  of  review  con- 
cedes; and  indeed  coaching  sufficient  to  produce 
the  results  obtained  here  would  have  been  virtu- 
ally impossible.    Quan  Siew  and  the  boy  had  not 
seen  each  other  in  seven  years  and  at  the  time 
of  the  inquiry  they  were  separated  by  a  distance 
of  a  thousand  miles.     If  it  were  permissible  to 
judge  from  their  photographs  it  would  be  seen 
that  the  two  so  closely  resemble  each  other  as  to 
further    substantiate    the    belief    that    they    are 
father  and  son."    (Emphasis  ours.) 

The  evidence  submitted  was  in  the  familiar  pattern 
—"I  am  the  son"— ^^I  am  the  father",  followed  by  the 
belated  attempt  of  the  examiner  by  extensive  interro- 
gation to  uncover  a  discrepancy. 

Judge  Bourquin's  remarks  at  page  154  of  Ex  parte 
Jew  You  On  are  illuminating : 

''In  endeavor  to  avoid  the  usurpation  (judicial 
invasion  of  executive  domain),  the  immigration 
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authorities  have  invented  a  more  or  less  absurd 
rule  of  'discrepancies'.  That  is  by  examination 
of  immigrant  and  witnesses  to  develop  contradic- 
tions, often  collateral  and  trivial  in  character,  and 
by  reason  of  these  to  justify  that  which  needs 
none — their  disbelief  of  the  immigrant's  witnesses 
before  them." 

But  to  return  to  Qiian  Toon  Jung,  Judge  Healy 
says  the  photograph  of  Leong  Sing  and  Quon  Slew  are 
slender  evidence  of  identity  and  that  the  Bureau  at 
Washington  was  right  in  rejecting  it.  But  says  the 
judge,  the  examination  of  the  photograph  of  Quon 
Siew  and  the  boy  affords  further  substantiation  for  the 
belief  that  they  are  father  and  son. 

Judge  Healy  says  there  is  substantial  agreement  on 
the  great  mass  of  intimate  details  testified  to  in  their 
accounts. 

Judge  Roche  in  Lee  Mon  Hong  v.  Brownell,  No. 
13,957  in  this  Court  has  said  "Had  he  (the  plaintiff) 
been  letter  perfect  in  his  answers  to  all  the  examiner's 
questions  the  Court  might  be  more  inclined  to  believe 
him  an  imposter  reciting  memorized  material." 

Judge  Goodman  in  Ly  SJietv  v.  Dulles,  supra,  has 
specifically  stated  his  trouble : 

"The  testimony  at  the  trial,  which  lasted  three 
days,  was  entirely  given  in  the  Toy  Shaw  Chinese 
dialect  and  interpreted  into  English.  Neither  Ly 
Shew,  the  alleged  father,  nor  the  plaintiffs,  nor 
the  witnesses  in  behalf  of  plaintiff,  could  speak  a 
word  of  English. 


23 


''Many  times  the  interpreter  carried  on  exten- 
sive dialogues  with  the  witness  before  obtaining 
a  response  to  a  question  propounded.  Inconsis- 
tencies and  contradictions  in  testimony  became 
manifest.  To  fairly  determine  their  effect  is  diffi- 
cult if  not  impossible.  Familiar  as  we  are  in  this 
court  with  Chinese  interpreted  testimony,  it  can 
be  categorically  stated  that  it  is  well-nigh  im- 
possible to  determine  the  credibility  of  such  wit- 
nesses, at  least  after  ten  years  of  constant  trial 
work,  I  find  it  so/' 

Judge  Healy,  in  Qtian  Toon  Jung,  had  no  difficulty 
in  reading  a  cold  record,  with  no  interpreter  problem, 
and  in  reaching  the  conclusion  that  ''the  testimony  of 
the  applicant  and  of  the  alleged  father  in  support 
of  the  relationship  is  of  such  character  as  to  compel 
belief."  It  appears  to  us  that  the  case  had  a  strong 
aroma  of  fraud.  Immigration  and  the  Court  below 
had  had  no  trouble  detecting  it. 

The  cases  of 

Ex  parte  Cheung  Tung  (D.C.,  Wash.),  292  F. 

997,1000; 
Ex  parte  Delaney,  72   F.  Supp.    (erroneously 
cited  as  77  F.  Supp.)    312,   322,   affirmed  9 
Cir.,  170  F.2d  239; 
LiUenthaVs  Tohacco  v.  TJ.  S.,  97  U.S.  237,  24 
L.  Ed.  901,  905, 
cited  by  appellant,  do  not  support  his  "preponderance 
of    the    evidence"    contention.     Judge    Dietrich    in 
Cheung  Tung  is  quoted  by  appellant  (Tr.  p.  7).   This 
statement  is  ambiguous.  Did  the  judge  mean  additional 
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conclusive  evidence,  or  that  the  conclusive  evidence 
should  be  more  conclusive?  We  think  the  judge 
usurped  the  function  of  immigration  and  substituted 
his  opinion  in  a  manner  contrary  to  Quoyi  Quon  Poy 
V.  Johnson.  The  following  quote  from  page  1000  is 
interesting : 

''But  upon  the  essential  features  the  witnesses, 
testifying  separate  and  apart  one  from  the  other 
and  without  assistance  or  guidance  of  counsel,  are 
substantially  in  harmony;  indeed,  greater  har- 
mony would  he  suggestive  of  collusion".  (Em- 
phasis ours.) 

Perhaps  we  are  approaching  a  rule  of  greater  or  lesser 
harmony. 

Ex  parte  Delaney  and  LilienthaVs  Tabacco  are  not 
in  point. 

Appellant,  at  page  13  of  his  brief,  submits  that  he 
has  made  a  prima  facie  case,  that  the  burden  of  going 
forward  consequently  shifts  to  the  defendant,  that 
since  defendant  presented  no  evidence,  it  failed  to 
carry  its  burden,  and  judgment  should  be  for  appel- 
lant. 

This  Court  in  Wong  Kam  Chong  v.  United  States, 
111  F.2d  707,  712,  discussed  the  question  of  burden  of 
proof  and  stated: 

''Burden  of  proof  in  one  sense  means  the  duty 
to  establish  a  certain  fact  by  a  certain  degree  of 
proof,  such  as  a  preponderance  of  the  evidence, 
clear  and  convincing  evidence,  or  beyond  a  rea- 
sonable doubt.     In  another  sense  it  means  the 
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duty  to  offer  evidence  or  the  duty  to  go  forward 
with  the  evidence." 

Where,  as  here,  the  evidence  is  solely  within  the  pos- 
session of  appellant,  the  reasoning  of  counsel  for  ap- 
pellant begs  the  question  as  to  the  duty  of  going 
forward  and  what  constitutes  a  prima  facie  case  in 
this  sort  of  proceeding.  Whether  or  not  the  showing 
made  is  prima  facie  depends  upon  the  nature  and 
extent  of  the  burden  of  proof. 

The  Courts  of  the  United  States  have  recognized 
the  great  difficulty  confronting  them  as  well  as  the 
Immigration  Service  in  cases  involving  claims  to 
United  States  citizenship. 

In  Chan  Bak  Kan  v.  United  States,  186  U.S.  193 
(1902)  the  Supreme  Court  stated: 

''The  facts  on  which  such  a  claim  (assertion  of 
citizenship)  is  rested  must  be  made  to  appear. 
And  the  inestimable  heritage  of  citizenship  is 
not  to  be  conceded  to  those  who  seek  to  avail  them- 
selves under  pressure  of  a  particular  exigency, 
without  being  able  to  show  that  it  was  ever  pos- 
sessed."  (Words  in  parenthesis  ours.) 

This  Court  in  Lee  Sing  Far  v.  United  States,  94 
Fed.  834  (C.A.  9)  recognizing  the  problem  stated  at 
page  837 : 

"It  is  safe  to  say  that  the  United  States  is 
powerless  to  make  any  proof  in  any  case  as  to 
the  place  of  birth  of  Chinese  children.  In  the 
very  nature  of  the  case  it  would  as  a  general  rule 
be  impossible  to  do  so." 
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Reference  is  made  to  the  Fong  Wone  Jing  brief, 
pages  38  to  62. 

In  Ex  parte  Lung  Wing  Wun,  161  Fed.  211,  212, 
213,  decided  in  1908,  the  Court  stated: 

''There  is  a  natural  presumption  that  a  person 
of  the  Mongolian  race  coming  to  this  country  from 
China,  is  an  alien;  and  to  overcome  that  presump- 
tion, and  secure  recognition  of  the  rights,  priv- 
ileges, and  immunities  pertaining  to  citizenship, 
convincing  evidence  is  essential  *  *  *." 

The  2nd  Circuit  expressed  this  view  in  Lee  Sim  v. 

United  States,  218  Fed.  432  at  page  435 : 

''In  these  deportation  proceedings  there  is  a 
natural  presumption  that  a  person  of  the  Mon- 
golian race  is  an  alien  and  it  is  essential  that  the 
evidence  to  overcome  it  and  to  show  that  the 
man  is  entitled  to  the  privileges  of  citizenship 
in  the  United  States  should  be  clear  and  con- 
vincing."  (Emphasis  ours.) 

See  also: 

Ex  parte  Chin  Him,  et  al,  227  Fed.  131,  133. 

Of  the  four  cases  cited  above,  the  first  two  involved 
exclusion  of  persons  claiming  United  States  citizen- 
ship and  the  other  two  involved  deportation  of  persons 
claiming  United  States  citizenship. 

Judge  Garrecht,  speaking  for  this  Court  in  Mui  Sam, 
Hun  v.  U.  S.,  78  F.2d  612,  in  an  opinion  subscribed  to 
by  Judges  Wilbur  and  Denman  without  dissent,  at 
page  615  said: 

' '  The  rule  is  not,  as  appellant  contends,  that  the 
applicant  need  only  make  out  his  case  by  a  fair 
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preponderance  of  the  evidence,  for  it  is  not  in- 
cumbent upon  the  government  to  offer  any  evi- 
dence whatsoever.  Rather,  the  burden  is  upon  the 
applicant  to  prove  his  right  to  admission  and  the 
Board  is  the  sole  judge  of  credibility  of  the  wit- 
nesses, and  its  finding  will  not  be  disturbed  with- 
out a  showing  that  the  hearing  was  unfair  and 
unreasonable,  or  that  the  finding  was  arbitrary 
and  capricious.  The  weight  of  the  evidence  and 
the  credibility  of  witnesses  is  not  for  us,  but  for 
the  Board." 

3Iui  Sam  Him  was  a  claimant  to  native  hirtJi. 

Judge  Goodman  in  the  Ly  Shew  case  recognized  the 
rule  that  proof  of  alleged  citizenship  must  be  clear 
and  convincing  and  at  page  58  stated: 

^' Clear  and  convincing  proof  is  a  standard  fre- 
quently imposed  in  civil  cases  where  the  wisdom 
of  experience  has  demonstrated  the  need  for 
greater  certainty.^^  This  high  standard  may  be 
required  to  sustain  claims  which  have  serious 
social  consequences  or  harsh  or  far-reaching 
effects  on  individuals.^^  To  justify  an  exceptional 


15IX  Wigmore  on  Evidence  §  2498  at  page  329  (3d  Ed.  1940)  ; 
32  C.J.S.  Evidence,  §  1023  (1942)  ;  20  American  Jurisprudence, 
Evidence,  §§1252-1253   (1939). 

isE.g.  note,  128  A.L.R.  713  (1940)  (degree  of  proof  to  estab- 
lish the  illegitimacy  of  children  born  in  wedlock)  ;  Note,  13  Min- 
nesota Law  Review  580  (1929)  (proof  of  adultery  in  divorce  ac- 
tions) ;  Note,  12  A.L.R.  2d  153  (1950)  (showing  necessary  for 
rescission  of  divorce  decree  after  remarriage)  ;  Commissioner  of 
Public  Welfare  v.  Ryan,  1933,  238  App.  Div.  607,  265  N.Y.S.  286 
(proof  in  filiation  proceeding) ;  Johnson  v.  Feskens,  1934,  146  Or. 
657,  31  P.  2d  667,  107  A.L.R.  340  (proof  to  justify  forfeiture 
under  a  contract) ;  Dickson  v.  St.  Louis  &  K.  R.  Co.,  1902,  168 
Mo.  90,  67  S.W.  642  (to  divest  title  to  real  estate  for  breach  of  a 
condition  subsequent). 
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judicial  remedy^ "^  or  to  circumvent  established 
legal  safeguards,^^  the  proof  must  usually  meet 
this  standard.  Instruments  which  have  estab- 
lished legal  rights  and  warrant  great  reliance 
may  not  be  contradicted  except  by  this  degree  of 
proof/ ^  As  well,  this  standard  is  employed  in 
cases  where  the  opportunity  for  fraud  and  the 
temptation  to  perjury  is  great.  Thus,  this  stand- 
ard must  be  met  to  sustain  certain  claims  which 
are  easily  fabricated  and  difficult  to  disprove,  or 
which  are  evidenced  merely  by  the  oral  testimony 
of  interested  witnesses  as  to  events  long  past.^°" 

Judge   Dal   M.   Lemmon,   in   Fong    Ging   Hun   v. 
Acheson,   Civil   No.    6599,    and   Fong   Shew   Sen   v. 


I'E.g.  49  American  Jurisprudence,  Specific  Performance,  §  169 
(1943)  (proof  of  the  existence  of  a  contract  when  specific  per- 
formance is  demanded). 

i^E.g.  1  American  Jurisprudence,  Acknowledgement,  §  155 
(1936)    (to  impeach  an  acknowledgement). 

1936  Am.  Jur.,  Mortgages,  §§  134-135  (1941)  ;  Note,  L.R.A. 
1916B,  192  (to  show  an  absolute  deed  is  a  mortgage)  ;  9  Am. 
Jur.,  Cancellation  of  Instruments,  §  63  (1937)  ;  45  Am.  Jur.,  Ref- 
ormation of  Instruments,  §§  116-117  (1943)  ;  Note,  94  A.L.R.  1278 
(1935)  ;  Note,  48  A.L.R.  1462  (1927)  ;  117  A.L.R.  1022  (1938)  (to 
justify  reformation  or  rescission  of  a  written  instrument  for 
fraud,  mistake,  or  undue  influence). 

20E.g.  57  Am.  Jur.,  WiUs,  §§  981-983  (1948)  (to  prove  a  lost 
will);  57  Am.  Jur.,  Wills  §728  (1948);  Note,  69  A.L.R.  167 
(1930)  (to  prove  agreement  to  leave  property  to  another);  Note, 
7  A.L.R.  2d  25  (1949)  (proof  of  agreement  for  compensation  for 
services  rendered  to  a  relative)  ;  24  Am.  Jur.,  Gifts,  §  133  (1933) 
(to  prove  a  parol  gift  after  the  death  of  the  donor)  ;  54  Am.  Jur., 
Trusts,  §§  620-624  (1945)  ;  23  A.L.R.  1500  (1923)  (oral  proof  of 
an  express  trust  in  realty  or  personalty,  or  of  facts  giving  rise  to 
a  resulting  or  constructive  trust)  ;  Furman  v.  St.  Louis  Union 
Trust  Co.,  1936,  338  Mo.  884,  92  S.W.  2d  726  (proof  of  agree- 
ment to  adopt  as  basis  for  sustaining  right  to  inheritance)  ;  The 
Barbed  Wire  Patent  (Washburn  &  Moen  Mfg.  Co.  v.  Beat  'Em 
All  Barb-Wire  Co.),  1892,  143  U.S.  275  at  page  284,  12  S.Ct.  443, 
36  L.  Ed.  154  (to  prove  prior  anticipatory  use  of  an  invention)  ; 
Commissioner  of  Public  Welfare  v.  Ryan,  1933,  238  App.  Div. 
607,  265  N.Y.S.  286  (proof  in  filiation  proceedings). 
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Acheso7i,  Civil  No.  6629   (December  10,  1952,  unre- 
ported), recognized  the  rule  and  stated: 

'^Courts  should  act  with  much  care  and  circum- 
spection in  this  type  of  case  (complaints  filed 
under  Sec.  903).  Experience  has  proven  that 
many  frauds  have  been  resorted  to  in  order  that 
Chinese  nationals  might  gain  admission  to  this 
country.  Consequently  certain  rules  have  been 
developed  which  are  singularly  applicable  to  cases 
of  this  kind.  The  presumption  is  that  a  person 
of  the  Chinese  race  coming  to  this  country  from 
China  is  an  alien  and  the  burden  of  overcoming 
this  presumption  is  not  met  by  a  mere  preponder- 
ance of  evidence.  The  evidence  must  he  ^ clear 
and  convincing.'  In  determining  whether  that 
test  is  met  the  court  may  and  should  consider 
the  interest  of  the  witnesses  since  the  witnesses 
are  usually  'interested'."  (Parentheses  and  em- 
phasis ours.) 

So  far  we  have  been  concerned  with  habeas  corpus 
after  completion  of  immigration  procedure.  The  case 
herein  is  filed  under  8  II.S.C.  903  as  an  entirely  new 
proceeding,  although  there  had  been  a  Board  of 
Special  Inquiry  hearing  and  an  appeal  to  the  Board 
of  Immigration  Appeals.  The  asserted  authority  is 
Mah  Ying  Og  v.  Clark,  81  F.  Supp.  696,  187  F.2d  199, 
Ga7i  Seow  Tung  v.  Clark,  83  F.  Supp.  482.  Reference 
is  here  made  to  the  Fong  Wone  Jing  brief,  pp.  28-38, 
and  the  discussion  of  these  cases  therein. 

The  contention  is  that  the  trial  is  de  novo  and  that 
the  record  of  the  immigration  proceedings  is  not  ad- 
missible in  evidence  except  possibly  for  impeachment 
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purposes.  (Tr.  pp.  117-118,  150,  151.)  That  there  is 
confusion  is  demonstrated  by  the  decision  of  this 
Court  in  Wo7ig  Wing  Foo  v.  McGrath,  196  F.2d  120. 
Judge  Denman,  in  the  original  opinion  filed  February 
14, 1952,  after  first  reciting  that  the  appeal  was  from  a 
judgment  in  a  suit  for  declaratory  judgment  in  which 
the  Court  had  held  appellant  to  be  an  alien,  and  that  a 
Board  of  Special  Inquiry  had  previously  found  that 
appellant  was  not  the  son  of  Wong  Yem,  the  alleged 
father,  which  finding  had  been  affirmed  by  the  Board 
of  Immigration  Appeals,  concluded : 

*  ^  The  district  court  properly  held  that  the  issue 
in  the  suit  before  it  required  a  trial  de  novo." 

The  decision  then  held  that  the  testimony  of  a  witness, 
Wong  Gong,  produced  by  the  appellant  at  the  Board 
of  Special  Inquiry  hearing  but  not  produced  at  the 
trial  "was  not  before  the  Court  merely  because  it  was 
taken  in  the  proceeding  before  the  board  of  special 
inquiry." 

"It  is  apparent  from  the  entire  record  of  this 
case  and  from  the  use  made  by  the  district  court 
of  the  copy  of  Wong  Gong's  testimony  that  the 
plaintiff  was  seriously  prejudiced  thereby." 

The  judgment  was  reversed  and  remanded.  A  petition 
for  a  rehearing  was  filed  and  the  Court's  attention  was 
called  to  meaning  of  "trial  de  novo",  that  it  is  a  hear- 
ing upon  the  record  plus  such  additional  evidence  as 
the  appellant  may  present.  Judge  Denman  thereafter 
filed  an  amended  opinion  on  April  28,  1952  which 
recites  that  plaintiff-appellant, 
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^'upon  presenting  a  passport  from  the  American 
Consul  General  at  Hong  Kong  was  denied  his 
claimed  right  as  an  American  citizen  to  enter  at 
once  and  was  held  in  detention  by  the  immigration 
authorities.  Instead  of  filing  at  once  the  instant 
suit  under  §  903  he  waited  until  after  immi- 
gration authorities  had  determined  in  a  proceed- 
ing under  8  U.S.C.  §  503  before  a  board  of  special 
inquiry  that  he  was  not  the  son  of  Wong  Yen." 
(Emphasis  ours.) 

And  further: 

'^We  can  find  nothing  in  the  language  of  §  903 
warranting  treating  the  action  there  provided  as 
anything  other  than  an  independent  action  which 
plaintiff  could  have  brought  as  soon  as  the  im- 
migration officials  refused  to  accept  his  passport 
and  to  allow  him  to  enter."  (Emphasis  ours.) 

Was  this  a  confession  and  avoidance?  The  issue 
presented  was  avoided  by  holding  that  the  proceeding 
under  §903  was  an  ''independent  action"  because  of 
the  "passport." 

But  a  passport  is  not  evidence  of  citizenship. 
Urtetiqui  v.  D'Arcy,  34  U.S.  692; 
Edsell  V.  Mark  (9th  Cir.),  179  F,  292; 
Miller  v.  Senjin,  289  F.  388; 
Hachwortli's  Digest  of  International  Law,  Vol. 

3,  pp.  435-36; 
Fong  Wone  Jing  brief,  pp.  8-18. 

The  practice  commented  upon  by  Judge  Hawley  in 
Lee  Sing  Far  v.  U.  S.,  94  F.  834  (9th  Cir.  1899),  is 
particularly  pertinent  at  this  point.   The  judge  com- 
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mented  on  a  not  uncommon  practice  in  Chinese  cases 
for  counsel  not  to  take  any  exception  to  the  report 
of  the  referee,  then  after  entry  of  the  judgment  by  the 
District  Court,  to  substitute  attorneys,  who  then  come 
into  Court  claiming  inadvertence,  oversight  and  neg- 
lect and  ask  for  a  rehearing  which  is  granted  en- 
abling the  applicant  to  supply  the  '^ missing  link"  in 
the  evidence.  The  judge  said  "such  procedure  *  *  * 
does  not  commend  itself  to  our  favor." 

According  to  Wong  Wing  Foo  such  procedure  is  not 
only  commended  but  has  judicial  benediction. 

On  August  27,  1953  Judge  Denman  filed  an  opinion 
in  Florentine  v.  Landon,  206  F.2d  870.  In  it  he  says : 
''There  is  no  merit  to  Florentine's  claim  that 
the  fact  that  he  is  claiming  United  States  citizen- 
ship gives  him  a  right  to  institute  this  habeas 
corpus  proceeding  without  regard  to  the  status 
of  the  administrative  proceeding.  *  *  *" 

''No  special  circumstances  exist  why  the  or- 
derly way  provided  by  Congress  to  raise  the  fun- 
damental question  of  citizenship  through  the 
administrative  proceeding  should  not  be  pursued. 
*  *  *  Even  where  a  person  claiming  citizenship 
is  permitted  to  bring  an  action  for  declaratory 
relief  in  order  to  determine  citizenship,  the  ad- 
ministrative remedies  must  first  be  exhausted." 

See  also: 

Ng  Yip  Yee  v.  Barber,  No.  14096  in  this  Court, 
decided  Dec.  24,  1953. 
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THE  EVIDENCE. 

After  discussing  on  pages  8-12  the  evidence  pre- 
sented at  the  trial,  appellant  at  page  14  of  his  brief 
states : 

''The  appellant  introduced  for  the  Court's  con- 
sideration the  best  available  evidence.  This  evi- 
dence presented  was  stronger  than  that  necessary 
to  establish  a  prima  facie  showing  of  the  claimed 
relationship,  and  unless  this  affirmative  showing 
is  rebutted  it  is  sufficient  to  warrant  judgment 
in  appellant's  favor. 

''When  no  contradictory  evidence  is  offered,  un- 
supported allegations  are  not  sufficient  to  over- 
come the  prima  facie  showing." 

And  cites: 

Wong  Kam  Chong  v.  United  States,  111  F.2d 

707; 
Leong  Ktvai  Yin  v.  United  States,  9  Cir.,  31  F. 

738; 
Fong  Lum  Ktvai  v.  United  States,  9  Cir.,  49 

F.2dl9; 
Lee  CJioy  v.  United  States,  9  Cir.,  49  F.2d  24. 

Each  of  the  aforesaid  cases  involved  deportation  (ex- 
pulsion) of  one  who  had  previously  been  admitted  to 
the  United  States  as  a  native  born  citizen  and  to  whom 
Immigration  had  issued  a  certificate  of  identity.  This 
circuit  has  long  held  that  a  certificate  of  identity  is 
prima  facie  evidence  of  the  right  of  the  holder  to  be 
and  remain  in  the  United  States,  and  it  was  in  this 
connection  that  this  circuit  in  each  of  the  four  cases 
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cited  by  appellant  held  that  unsupported  allegations 
are  not  sufficient  to  overcome  the  prima  facie  show- 
ing. Such  statement  has  no  application  to  the  case 
at  bar  and  the  cases  are  cited  entirely  out  of  context 
with  the  instant  proceeding. 

At  the  trial  in  the  Court  below,  appellant  testified 
to  his  relationship  to  his  purported  father,  Chow  Tit 
Quong,  and  presented  as  witnesses  Chow  Yit  Quong; 
Chow  Sam,  a  purported  brother ;  and  So  Tak,  a  friend. 
In  addition  he  submitted  in  evidence  two  photographs, 
income  tax  statements  for  the  years  1942-1945,  and  a 
certified  copy  of  Selective  Service  questionnaire. 

Administrative  hearings  were  afforded  appellant 
during  the  course  of  which  he  and  his  alleged  father 
were  interrogated.  The  transcripts  of  their  testimony 
were  admitted  in  evidence  as  Defendant's  Exhibits 
A  and  C  ''to  the  extent  that  they  are  impeaching" 
(Tr.  p.  150).  A  niunber  of  "discrepancies"  were  de- 
veloped in  said  testimony.  They  are  set  forth  in  the 
''Interrogatories  to  adverse  party"  and  the  "answers 
to  interrogatories"  which  were  also  admitted  into  evi- 
dence (Tr.  p.  116). 

The  direct  testimony  of  appellant  and  his  alleged 
father  carefully  avoided  the  said  "discrepancies" — at 
least  they  are  not  there.  The  effect  of  the  adminis- 
trative hearings  was  to  permit  a  "trial  run"  on  the 
claim  and  to  afford  opportimity  to  supply  the  "missing 
link"  to  quote  Judge  Hawley  in  Lee  Sing  Far  v.  U.  S., 
supra. 
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Some  of  the  inconsistencies  are  as  follows: 

1.  At  the  trial  appellant  testified  that  he  saw 
his  father's  second  wife  for  the  first  time  in  the 
home  village  of  Kwangtung  Po  (Tr.  p.  115). 

1(a)  Appellant  admits  that  at  Immigration  he 
stated  that  he  met  his  father's  second  wife  for  the 
first  time  in  Canton  City  on  the  day  of  the  mar- 
riage (Tr.  p.  9,  Interrog.  No.  4). 

2.  In  the  Court  below  appellant  stated  he  was 
not  present  at  his  father's  wedding  feast  in  Can- 
ton City  (Tr.  p.  115), 

2(a)  but  admits  that  at  Immigration  his  testi- 
mony was  that  he  did  attend  the  wedding  feast 
at  Canton  City  and  described  the  restaurant  in 
which  the  feast  took  place  and  who  attended  (Tr. 
p.  9,  Interrog.  No.  4). 

3.  Appellant  testified  before  the  Court  that  he 
had  resided  in  Kwangtung  Po  village  for  two 
weeks  in  1947  and  also  when  he  was  very  small 
(Tr.  p.  116). 

3(a)  He  admitted  making  the  statements  on 
page  3  of  the  hearing  record  (Tr.  p.  10)  but  stated 
he  didn't  make  the  statements  on  page  6  of  the 
hearing  (Tr.  p.  11)  which  reflects  that  appellant 
stated  he  had  never  been  in  Kwangtung  Po  vil- 
lage. 

4.  At  pages  126, 127  of  the  transcript  appellant 
testified  that  his  father  had  one  brother.  Chow 
Sing  Quong,  who  had  some  children  but  didn't 
know  how  many.  He  named  two  and  stated  he 
slept  in  the  same  house  with  them. 

4(a)  Appellant  admits  that  before  Immigration 
he  testified  that  he  fiever  saw  any  of  his  uncle's 
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children  and  did  not  know  any  of  their  names 
(Tr.  pp.  13  and  14,  Interrog.  No.  10). 

5.      Appellant    testified    his    mother    died    in 
Kwangtung  Po  village  in  1913  (Tr.  pp.  127,  128), 

5(a)  Admits  telling  Immigration  that  his 
mother  died  in  the  city  of  Macao  (Tr.  pp.  14  and 
15,  Interrog.  No.  11). 

The  above  are  only  a  few  of  the  inconsistencies  be- 
tween appellant's  testimony  before  the  Court  below 
as  compared  to  that  before  Immigration. 

The  alleged  father.  Chow  Yit  Quong,  claimed  to  have 
come  from  China  to  the  United  States  in  1923.  After 
20  years  he  could  not  speak  or  understand  the  English 
language  sufficiently  to  do  without  an  interpreter.  He 
was  unable  to  state  the  birth  dates  of  any  of  the  other 
six  children  he  claimed  to  have  fathered  with  his  first 
wife.  Exhibit  No.  2  is  a  photograph  of  two  small 
children  whom  the  witness  identified  as  the  likeness 
of  appellant  and  a  deceased  daughter,  Chow  Suey 
(Tr.  pp.  49-50).  He  stated  the  photograph  was  taken 
in  1938  after  he  had  returned  to  the  United  States  and 
that  it  had  been  sent  to  him.  However,  at  page  39  of 
the  transcript  he  testified  that  he  had  not  returned 
to  the  United  States  until  March  11,  1939.  In  this 
connection,  although  the  witness  claimed  to  have  had 
the  photograph,  Exhibit  No.  2,  in  his  possession  on 
his  last  return  to  the  United  States  in  1950  (Tr.  p. 
50)  he  did  not  present  the  photograph  or  any  of  the 
other  exhibits  to  ImmigTation  (Tr.  p.  80). 


37 


The  alleged  brother,  Chow  Sam,  came  to  the  United 
States  in  1940  and  could  not  have  seen  appellant  until 
1950.  The  witness,  So  Tak,  saw  appellant  for  the  first 
time  in  1947.  Chow  Sam  testified  (Tr.  p.  137)  that 
he  had  lived  with  appellant  6  or  7  years  and  in  re- 
sponse to  the  question  ''How  old  is  he?"  (appellant) 
the  answer  was  ''He  is  18",  although  he  didn't  re- 
member the  date  or  year  of  appellant's  birth. 

This  Court  in  Sue  v.  Nagle,  295  F.  676  (1924)  has 
said: 

"In  cases  of  this  character  (Sec.  1993  derivative 
citizenship)  experience  has  demonstrated  that  the 
testimony  of  the  parties  in  interest  as  to  the  mere 
fact  of  relationship  cannot  be  safely  accepted  or 
relied  upon."  (Words  in  parenthesis  ours.) 

And  in  Lee  Clioy  v.  U.  S.,  49  F.2d  24,  27  (9th  Cir. 
1931)  : 

"It  is  also  contended  that  the  testimony  or  decla- 
rations of  said  Lau  Tin  Ko  and  Lau  Tin  Hoo,  who 
claim  to  be  and  were  admitted  as  sons  of  said  Lau 
Moon  and  Ching  Shee,  and  who  were  shown  to 
be  somewhere  on  the  mainland  of  the  United 
States,  come  under  the  exceptions  to  the  hearsay 
rule  also.  The  answer  to  the  latter  contention  is 
that  these  witnesses  at  the  time  of  giving  their 
testimony  were  shown  to  have  been  vitally  inter- 
ested in  proving  that  they  themselves,  and  not 
the  appellant,  were  sons  of  Lau  Moon  and  Ching 
Shee,  and  hence  are  shown  not  to  be  qualified  to 
make  their  declarations  admissible  under  the 
necessity  principle. 
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'The  declarant  must  be  disinterested;  that  is,  dis- 
interested in  the  sense  that  the  declaration  was  not 
made  in  favor  of  his  interest.'  Sugden  v.  St. 
Leonards,  L.R.  1  P.D.  154;  cited  in  Wigmore  on 
Evidence,  volume  III,  §  1420. 

^In  order  to  adhere  as  closely  as  possible  to  the 
policy  of  shutting  out  all  vague,  second-hand,  and 
unauthenticated  evidence,  such  exception  is  made 
in  favor  of  proofs  of  declarations  and  reputation 
(of  family  history)  only  where  the  persons  whose 
opinion  and  declarations  are  relied  upon,  besides 
being  those  most  likely  to  be  well  informed  as  to 
the  facts,  were  also,  so  far  as  appears,  free  from 
all  possible  inducement  to  misrepresent  the  truth 
themselves  or  from  any  danger  of  being  misled 
by  others  so  interested.  *  *  *  It  is  then  received 

*  *  *  because  ordinarily,  they  could  have  no  temp- 
tation to  falsehood  or  misrepresentation  on  such 
subject.'  People  v.  Fire  Ins.  Co.,  25  Wend.  (N. 
Y.)  220;  cited  in  Wigmore,  supra,  §1482. 

'In  cases  of  pedigree,  (hearsay)  is  admitted, 
upon  the  ground  of  necessity,  or  the  great  diffi- 
culty, and  sometimes,  the  impossibility,  of  prov- 
ing remote  facts  of  this  sort  by  living  witnesses, 

*  *  *  there  being  no  lis  mota  or  other  interest  to 
affected  the  credit  of  their  statement.'  Ellicott  v. 
Pearl,  10  Pet.  434,  9  L.Ed.  475,  Story,  J.;  Wig- 
more, supra,  §  1481." 

See  also: 

Lau  Hu  Yuen  v.  U.  S.,  85  F.2d  327  (C.A.  9- 
1936). 
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The  Court  may  find  of  interest  certain  observations 
made  by  counsel  for  appellant  which  are  found  at 
pages  178  and  179  of  the  transcript.  At  page  178,  Mr. 
Hertogs  stated: 

u*  *  *  j^^^^  what  has  caused  some  of  this  in  the 
past  is  the  fact  that  it  is  very  bad  for  a  Chinese 
not  to  have  a  son.  Ordinarily  that  is  where  we  are 
confronted  with  a  number  of  problems  in  these 
cases.  Chinese  custom  requires  them  to  have  a  son. 
If  they  don't  have  a  son,  they  get  a  son." 

''The  Court.     Some  how." 

*'Mr.  Hertogs.  They  get  a  son  one  way  or  the 
other,  and  he  is  put  in  the  family  and  he  takes 
his  position  in  the  family  as  if  he  were  a  legiti- 
mate son,  because  that  is  one  of  the  most  im- 
portant things  in  their  way  of  life." 


CONCLUSION. 

Appellee  has  hereinabove  set  forth  the  proposition 
which  appellants  seek  to  sustain  in  this  case  and  which 
coimsel  seek  to  make  applicable  to  all  derivative  903 
cases.  The  assertion  under  oath  in  the  District  Court 
hy  the  claimant  and  the  alleged  parent  that  they  are 
parent  and  child  establishes  a  preponderance  of  the 
evidence  sufficient  to  sustam  the  hurden  of  proof  and 
the  defense  must  move  forward  to  dispi^ove  the  claim. 

The  evidence  herein  amounts  to  nothing  more  than 
such  an  assertion  by  the  claimant  and  the  alleged 
father. 
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At  page  22  of  his  brief  appellant  states : 

**The  evidence  produced  by  the  appellant  was 
sufficient  to  establish  the  existence  of  the  relation- 
ship under  'reasonable  judicial  standards'.  (Chin 
Hong  Yuk  v.  U.  S.  (C.A.  9)  23  F.2d  174.)  Ameri- 
can citizenship  is  a  most  precious  right.  Its  de- 
nial should  not  be  allowed  to  rest  upon  a  doubtful 
premise.  Machado  v.  McGrath,  193  F.2d  706, 
Cert.  den.  72  S.  Ct.  557." 

The  two  cases  cited  in  the  above  statement  are  not 
in  point.  Chin  Hong  Yuk  was  a  Chinese  who  claimed 
to  he  a  native  horn  citizen  of  the  United  States.  He 
had  heen  admitted  to  the  United  States  hy  Immi- 
gration in  1922.  Fifteen  years  later  he  was  arrested 
by  Immigration  and  held  for  deportation.  This  Court 
found  no  reason  to  reject  the  testimony  given  by  him 
in  1922  and  held  that  while  Section  3  of  the  Act  of 
May  5,  1892,  8  U.S.C.  284,  required  that  citizenship 
of  a  Chinese  person  must  be  proved  to  the  satisfaction 
of  the  judge  or  commissioner,  such  proof  "means  noth- 
ing more  than  that  the  proof  must  be  sufficient  to 
satisfy  reasonable  judicial  requirements." 

The  Machado  case  involved  an  alien  who  had  applied 
for  relief  from  deportation  in  the  form  of  an  applica-| 
tion  for  suspension  of  deportation.  His  application 
had  been  denied  on  the  ground  that  having  applied  for 
exemption  from  military  service,  he  was  not  eligible 
to  become  a  citizen — a  requisite  to  suspension.  Machado 
was  able  to  prove  he  did  not  know  what  he  was  doing 
when  he  applied  for  relief  from  military  service  and 
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that  he  had  later  volunteered  to  enter  the  United 
States  Army.  It  was  in  this  context  that  the  Court 
said 

a*  *  *  ^jj^^  American  citizenship,  being  a  most 

precious  right,  its  denial  should  not  be  allowed  to 

rest  upon  a  doubtful  premise." 

To  this  appellee  adds  Judge  Goodman's  comment  in 
Ly  Shew — "We  do  not  pass  it  out  on  a  platter." 

Reference  is  again  made  to  the  briefs  in  Fong  Wone 
Jing  and  Ly  Shew.  They  are  incorporated  and  made 
a  part  hereof  in  their  entirety.  Any  further  attempt 
to  distinguish,  explain,  criticize,  comment  upon  or 
otherwise  consider  any  of  the  cases  cited  by  appellants 
or  appellees  is  repetitive  to  say  the  least. 

Dated,  San  Francisco,  California, 
January  4, 1954. 

Respectfully  submitted, 

Lloyd  H.  Burke, 

United  States  Attorney, 

.  Charles  Elmer  Collett, 

l  Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
Morton  M.  Levike, 

.'United  States  Immigration  and  Naturalization  Service, 

On  the  Brief. 
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Filed  Oct.  5, 1953 

District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 


Wong  Wing  Sloo, 

vs. 

John  Foster  Dulles, 
as  Secretary  of  State, 


Plaintiff, 


Defendant. 


Wong  Fay  Poo,  by  and 
next  friend,  Hong  Sick 


vs. 


John  Foster  Dulles, 
as  Secretary  of  State, 


Wong  Doon  Loy, 

vs. 

John  Foster  Dulles, 
as  Secretary  of  State, 


Chin  Kwong  Hing, 

vs. 

John  Foster  Dulles, 
as  Secretary  of  State, 


through  his 
Koon, 

Plaintiff, 


Defendant. 


Plaintiff, 


Defendant. 


Plaintiff, 


Defendant. 


No.  14,742-HW 


No.  14,761-HW 


No.  14,864-HW^ 


No.  14,980-HW 


MEMORANDUM 

Plaintiffs  in  each  of  the  above-entitled  actions  filed 
petitions  for  declaratory  judgment  under  Section  503 
of  the  Nationality  Act  of  1940.  Subsequent  to  their 
filing,  the  government  made  motions  to  dismiss  the 
actions  on  the  grounds  of  (1)  lack  of  jurisdiction  of 
the  subject  matter  of  the  defendant  and  (2)  failure  to 
state  a  claim  upon  which  relief  can  be  granted. 

As  authority  for  dismissal,  the  government  cited 
Lee  Hung  v.  Aches  on,  Lee  Sm  v.  Acheson  and  Lee 
Jam  V.  Acheson,  103  F.  Supp.  35,  in  which  a  similar 
motion  had  been  made  in  the  United  States  District 
Court  of  Nevada.  The  Court  said,  at  page  38 : 

**As  a  jurisdictional  prerequisite,  it  must  ap- 
pear from  a  complaint  under  8  U.S.C.A.  #903 
that  a  plaintiff  who  claimed  a  right  or  privilege 
as  a  national  of  the  United  States  was  denied  such 
right  or  privilege  by  any  Department  or  agency, 
or  executive  official  thereof,  upon  the  ground  that 
he  is  not  a  national  of  the  United  States. 

•     *     • 

^'Each  of  the  complaints  of  the  said  plaintiffs 
should  be  dismissed  for  the  reason  that  in  none  of 
said  complaints  is  there  a  compliance  with  Rule 
8(a)  (1),  Federal  Rules  of  Civil  Procedure,  there 
being  no  allegation  in  any  of  said  complaints  that 
the  plaintiff  therein  claimed  and  was  denied  a 
right  or  privilege  as  a  national  of  the  United 
States  upon  the  ground  that  he  is  not  a  national 
of  the  United  States." 

Feeling  that  the  rights  of  the  plaintiffs  in  the  cases 
at  bar  should  not  be  disposed  of  on  a  technical  motion, 


m 

the  Court,  on  June  22,  1953,  set  down  all  four  cases 
for  pre-trial  hearing:  upon  the  sole  issue  of  jurisdic- 
tion of  this  Court  to  hear  the  petitions  and  instructed 
counsel  to  present  at  the  pre-trial  hearing  any  evi- 
dence they  might  have  relative  to  the  jurisdictional 
I  question. 

At  the  pre-trial  hearing  on   September  21,   1953, 

plaintiffs  appeared  by  counsel  and  represented  that 

!  they  did  not  have  any  testimony  to  offer  on  the  ques- 

'  tion  of  jurisdiction  but  insisted  the  allegations  of  the 

i  complaints  themselves  were  sufficient  to  clothe  this 

<  Court  with  jurisdiction.  When  plaintiffs'  counsel  an- 

1  nounced  they  had  no  evidence  in  behalf  of  plaintiffs, 

or  any  or  either  of  them,  the  Court  then  asked  the 

I  United  States  attorney  for  evidence  relative  to  denial 

of  the  passports  or  certificates  of  identity. 

I  The  United  States  Attorney  presented  to  the  Court 
f  the  certified  passport  file  in  each  of  the  instant  cases. 

The  government  requested  that  the  files  be  marked  for 
I  identification,  which  was  done,  and  subsequently  re- 
(  quested  their  admission  into  evidence.  Plaintiffs  ob- 
i  jected  to  admission  of  the  files  in  evidence,  and  the 

question  of  whether  they  should  be  admitted  was  taken 

under  submission  by  the  Court. 

Plaintiffs  find  themselves  in  a  dilemma.  They  had 
no  evidence  to  present  at  the  pre-trial  hearing.  They 
objected  to  the  only  available  evidence — the  passport 
files.  It  seems  that  since  plaintiffs  themselves  have  not 
established  the  Court's  jurisdiction,  the  four  cases 
■  could  be  summarily  dismissed.  This  is  a  Court  of 
limited  jurisdiction,  and  to  maintain  an  action  herein 


it  is  necessary  that  plaintiffs  first  establish  that  the 
Court  has  jurisdiction  to  hear  it.  Deeming  it  necessary 
to  have  all  available  information  concerning  plaintiffs' 
rights  to  be  heard,  the  Court  has  decided  to  admit  the 
official  passport  records  into  evidence,  not  for  the  pur- 
pose of  considering  any  testimony  or  reviewing  the 
effect  thereof  but  only  for  the  limited  purpose  of  as- 
certaining whether  plaintiffs,  or  any  or  either  of  them, 
have  been  denied  any  right  or  privilege  as  nationals  of 
the  United  States  on  the  ground  that  they  were  not 
such  nationals. 

In  an  earlier  case  Fong  Nai  Sun,  by  Pong  Kwok 
Wah,  his  next  friend,  vs.  John  Foster  Dulles,  as  Secre- 
tary of  State,  #13,417,  in  which  this  Court  filed  a 
Memorandimi,  we  said : 

''There  is,  however,  a  more  important  matter 
presented  to  the  court.  It  relates  to  the  question 
of  jurisdiction.  Section  908,  Title  8,  U.S.C.A., 
provides : 

*'  'If  any  person  who  claims  a  right  or  privilege 
as  a  national  of  the  United  States  is  denied  such 
right  or  privilege  by  any  Department  or  agency, 
or  executive  official  thereof,  upon  the  ground  that 
he  is  not  a  national  of  the  United  States,  such 
person,  regardless  of  whether  he  is  within  the 
United  States  or  abroad,  may  institute  an  action 
against  the  head  of  such  Department  or  agency 
in  the  District  Court  of  the  United  States  for  the 
District  of  Columbia  or  in  the  district  court  of  the 
United  States  for  the  district  in  which  such  per- 
son claims  a  permanent  residence  for  a  judgment 
declaring  him  to  be  a  national  of  the  United 
States.'  For  this  Court  to  have  jurisdiction  under 


L 


the  above  statute  it  must  appear  that  plaintiff 
herein  has  been  denied  a  right  or  privilege  en- 
joyed by  a  national  of  the  United  States. 

''  'It  is  settled  that,  when  a  person  attempts  to 
enter  this  country  through  the  official  immigration 
channels,  and  claims  the  right  to  enter  on  the 
ground  that  he  is  an  American  citizen,  he  is  not 
entitled  to  have  his  claim  determined  in  a  judicial 
proceeding.  .  . 

United  States  v.  Broiigh,  16  F2d  492.  (Af- 
firmed: 20  F.2d  1023;  Certiorari  denied,  275 
U.S.  599).' 

''However,  Congress  has  determined  that  if  the 
applicant  has  been  denied  a  right  or  privilege  on 
the  ground  he  was  not  a  national  of  the  United 
States,  the  Federal  Court  would  have  jurisdiction 
to  hear  and  determine  the  matter.  But  if  the  Fed- 
eral Court  is  to  have  jurisdiction,  it  must  appear 
the  rights  or  privileges  denied  were  refused  upon 
the  sole  ground  that  the  applicant  was  not  a  na- 
tional of  the  United  States. 


"Citizens  do  not  have  an  absolute  right  to  de- 
mand and  receive  a  passport.  One  may  be  a  citizen 
of  this  country  and  yet,  for  various  reasons,  may 
be  denied  the  right  to  travel.  ..." 


To  dispose  of  the  rights  of  the  plaintiffs  herein  and 
to  determine  whether  denial  of  a  right  of  passport  was 
upon  the  ground  that  applicant  was  not  a  national  of 
the  United  States,  the  Court  deems  it  important  to 
look  at  the  official  passport  files. 
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Wong  Doon  Lot 

It  appears  that  on  August  11,  1952,  the  American 
Consul  at  Hong  Kong  addressed  a  letter  to  Jackson  & 
Hertogs,  580  Washington  Street,  San  Francisco  11, 
California,  who  are  attorneys  representing  plaintiff  in 
the  case  at  bar,  in  which  it  is  stated  that  the  evidence 
in  support  of  the  Wong  Doon  Loy  application  for 
passport  consists  solely  of  four  affidavits  made  by  non- 
members  of  the  Wong  family.  The  letter  pointed  out 
that  the  requirements  of  family  members  as  witnesses 
could  not  properly  be  waived.  The  passport  file  indi- 
cates this  letter  was  never  answered.  On  April  7,  1953, 
a  similar  letter  was  addressed  to  the  alleged  father  of 
Wong  Doon  Loy,  and  a  request  was  made  for  a  blood 
report  of  the  father.  The  file  indicates  that  none  of 
these  letters  were  answered. 

It  appears  from  the  record  that  the  Consulate  Gen- 
eral has  not  completed  processing  this  application, 
and  the  State  Department  has  not  made  a  final  deter- 
mination of  applicant's  claim  to  citizenship.  It  is 
evident  that  this  plaintiff  has  not  exhausted  his  ad- 
ministrative remedies. 

As  pointed  out  in  the  Fong  Nai  Sim  case,  supra, 
citizens  do  not  have  an  absolute  right  to  demand  and 
receive  passports.  One  may  be  a  citizen  of  this 
country  and  yet  for  various  reasons  may  be  denied 
the  right  to  travel,  for  he  may  be  unable  to  satisfy  the  I 
family-background-information  requirement  of  thei 
passport  application.  Also,  under  the  form  presented, 
the  applicant  must  produce  someone  who  can  testify 


that  he  is  a  citizen  of  the  United  States.  Plaintiff 
Wong  Doon  Loy  in  the  case  at  bar  has  failed  to 
establish  his  right  to  passport  privileges  under  these 
particular  requirements. 

The  question  presented  to  the  Court  in  this  case  is 
whether,  prior  to  adjudication  by  the  Department  of 
State  that  plaintiff  is  not  a  citizen  of  the  United 
States,  he  may  appeal  to  the  Federal  Court  for  de- 
I  termination  of  this  question.  The  only  right  of  appeal 
(to  the  Federal  Court  is  upon  the  ground  that  he  had 
ibeen  denied  a  right  or  privilege  as  a  national  of  the 
United  States  upon  the  ground  that  he  is  not  such 
national.    There  is  no  evidence  in  the  record  to  indi- 
icate  plaintiff  has  been  denied  any  such  right  or  privi- 
lege.  The  record  shows  he  is  being  treated  in  exactly 
the  same  manner  as  each  and  every  applicant  for  pass- 
port is  treated.   There  is  nothing  before  the  Court  to 
indicate  in  any  way  that  this  Court  has  any  jurisdic- 
tion of  his  alleged  cause  of  action. 

Chin  Kwong  Hin"g 

In  the  Chin  Kwong  Ring  case  the  official  passport 
(record  indicates  Chin  Kwong  Soon  and  Chin  Kwong 
Hing  appeared  at  the  office  of  the  American  Consul- 
late  General  in  Hong  Kong,  claiming  to  be  the  first  and 
second  sons  of  an  American  citizen  father,  Chin 
Quocey  (Fee).  Applicants  were  blood-typed  at  Hong 
^Kong,  China,  and  the  alleged  parents  were  blood- 
typed  through  Immigration  and  Naturalization  Serv- 
ice in  Los  Angeles,  California,  with  the  following 
iresults : 


Group 
A 

M-N 
M 

0 

MN 

B 

MN 

A 

MN 

VIU 

Name 
Father:     Chin  Quocey  (Fee) 
Mother:    Mah  Siiey  Jin 
Son:  Chin  Kwong  Soon 

Son :  Chin  Kwong  Hing 

The  results  of  the  blood-type  tests  proved  conclusively 
that  Chin  Kwong  Soon  cannot  be  the  offspring  of 
the  two  persons  whom  he  and  Chin  Kwong  Hing 
allege  to  be  their  parents. 

The  official  passport  file  indicates  that  on  November 
4,  1952,  these  applicants  were  informed  that  at  least 
one  of  them  must  be  an  imposter,  and  the  applications 
were  denied.  In  this  case  the  denial  of  a  passport  is 
not  upon  the  ground  that  applicants  were  not  na- 
tionals of  the  United  States.  Denial  is  solely  and  only 
upon  the  ground  that  the  claim  of  parentage  is  fraud- 
ulent. Hence  the  Court  must  conclude  it  does  not  have 
jurisdiction. 

WoN^G  Fay  Poo 

The  American  Consulate  General  in  Hong  Kong 
requested  that  the  paternal  grandfather  and  grand- 
mother of  Wong  Fay  Poo  be  produced  as  witnesses 
for  plaintiff.  Applicant's  father  represented  to  the 
Counsel's  office  that  inasmuch  as  the  grandparents 
were  over  seventy  years  of  age  and  lived  in  a  village 
some  distance  from  Hong  Kong  it  would  not  be  feasi- 
ble for  them  to  appear  as  witnesses  for  applicant. 
The  father  of  applicant  (Wong  Sick  Koon)  also  re- 
fused, on  behalf  of  himself  and  his  wife,  to  be  blood- 
typed  with  their  alleged  son  to  establish  a  possible 
relationship. 


A  review  of  the  passport  file  indicates  the  applica- 
tion of  Wong  Fay  Poo  was  disapproved  on  the 
ground  of  insufficient  evidence  to  establish  the  identity 
and  relationship  alleged.  Again  we  have  denial  of  a 
passport,  not  upon  the  ground  that  applicant  was  not 
deemed  to  be  a  national  of  the  United  States,  but 
upon  the  ground  that  he  had  failed  to  establish  or 
verify  the  facts  in  his  application  for  passport. 

So,  again,  the  Court  is  forced  to  the  conclusion  that 
this  is  not  denial  upon  ground  applicant  is  not  a 
national  of  the  United  States. 

Wong  Wing  Sloo 

Wong  Wing  Sloo  was  denied  a  passport  because  of 
his  inal3ility  to  produce  documents  or  evidence  satis- 
factorily establishing  his  claim  of  identity  and  rela- 
tionship to  the  persons  claimed  as  his  relatives  and 
because  of  discrepancies  in  the  testimony  given  by 
him  at  the  time  of  application  and  by  his  alleged 
mother  and  brother.  The  file  indicates  he  was  denied 
passport  facilities  because  of  failure  to  establish  the 
I  identity  alleged. 

Testimony  in  cases  such  as  these  is  always  unsatis- 
factory because  of  discrepancies  in  statements  made 
by  the  various  witnesses.  If  the  Court  was  reviewing 
•testimony  in  an  attempt  to  determine  whether  the 
discrepancies  were  of  sufficient  moment  to  justify  a 
conclusion  that  plaintiff  was  not  the  son  of  a  citizen, 
'it  would  be  confronted  with  an  entirely  different  prob- 
lem from  that  presented  in  the  proceedings  at  bar. 
Here  the  only  question  presented  is  jurisdiction.    If 


this  Court  has  jurisdiction,  it  must  be  upon  the  sole 
ground  that  plaintiffs  have  been  denied  a  right  or 
privilege  as  nationals  of  the  United  States  upon  the 
ground  that  individually  they  are  not  such  nationals. 
A  refusal  to  grant  a  passport  upon  the  ground  of 
unsatisfactory  or  contradictory  evidence,  or  failure 
of  an  applicant  to  establish  his  identity  is  not  a 
denial  of  his  claim  of  citizenship.  Every  citizen, 
whether  here  or  abroad,  when  making  application  for 
a  passport  must  establish  to  the  satisfaction  of  the 
State  Department,  in  accordance  with  the  forms  pro- 
vided and  approved  for  that  purpose,  that  he  is  en- 
titled to  the  passport,  and  until  he  fulfills  the  pre- 
scribed requirements  he  may  not  have  the  passport 
privilege. 

The  Court  in  this  instance  must  hold,  as  in  the 
foregoing  three,  that  denial  of  a  passport  was  not 
upon  the  ground  that  Wong  Wing  Sloo  is  not  a 
citizen  of  the  United  States. 

Inasmuch  as  plaintiffs  have  been  unable  to  estab- 
lish that  this  Court  has  jurisdiction,  and  as  the  official 
files  of  the  State  Department  indicate  the  denials  were 
not  such  as  to  give  this  Court  jurisdiction,  it  is  neces- 
sary to  grant  the  defendant's  motion  to  dismiss  the 
petitions. 

Motion  for  dismissal  granted. 

Dated:  October  1,  1953. 

Harry  C.  Westover, 
District  Judge. 
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Chow  Yit  Quong, 

Appellant, 

vs. 

Herbert  Brownell,  Jr.,  Attorney  Gen- 
eral of  the  United  States, 

Appellee.. 


APPELLANT'S  REPLY  BRIEF. 


The  greater  part  of  appellee's  brief  is  devoted  to 
contending  that  the  trial  Court  did  not  have  jurisdic- 
tion of  the  case,  a  contention,  incidentally,  which  the 
appellee  did  not  make  in  the  Court  below. 

B     The  appellee  at  page  8  in  his  brief  states : 

"Does  the  Court  have  jurisdiction  of  the  appel- 
lant's claim  under  8  U.S.C.  903? 

A.  Appellant  had  not  resided  in  the  United 
States  prior  to  making  his  claim; 

B.  There  was  no  denial  of  a  '*  right  or  privi- 
lege" within  the  meaning  of  Section  903; 

C.  The  only  judicial  remedy  available  to  ap- 
pellant is  habeas  corpus." 


In  his  argument  relative  to  jurisdiction,  appellee  dis- 
cusses many  matters  which  do  not  actually  involve  the 
jurisdiction  of  the  Court,  however,  for  the  purpose 
of  clarity  we  will  discuss  the  above  questions  before 
proceeding  to  the  main  issue — the  United  States  na- 
tionality of  the  appellant  herein. 


JURISDICTION. 

To  present  a  case  within  the  jurisdiction  of  the  fed- 
eral Court,  a  plaintiff  must  state  a  cause  of  action 
of  which  the  statutes  give  federal  Courts  jurisdiction, 
and  whether  the  federal  Courts  may  assume  jurisdic- 
tion is  determinable  by  the  allegations  of  the  complaint. 
As  a  general  rule  if  the  allegations  of  the  bill  in  good 
faith  make  a  claim  within  the  jurisdiction  of  the 
Court,  the  Court  has  jurisdiction  whether  or  not  the 
claim  is  well  founded. 

TJtali  Fuel  Co.  v.  National  Bituminous   Coal 
Commissioner,  59  S.Ct.  409,  306  U.S.  56. 


APPELLEE'S  SUBPARAGRAPH  A. 

It  is  asserted  that  "appellant  had  no  residence  in 
the  United  States  upon  which  to  found  a  claim  of 
'permanent  residence'  in  that  he  had  never  previously 
been  in  the  United  States". 

The  term  ''claims  a  permanent  residence"  as  used 
in  the  statutory  language  of  Section  903,  Title  8,  re- 
lates to  venue  and  not  jurisdiction  of  the  trial  Court. 


Also  in  support  of  his  contention  appellee  relies 
upon  and  incorporates  other  briefs  filed  in  this  Court. 
In  reply  thereto  appellant  incorporates  herein  and 
makes  a  part  hereof  pages  14  to  21  of  appellant's 
reply  brief  in  Fong  Wone  Jing,  et  al.  v.  Dulles,  No. 
13745. 

At  pages  8  to  18  of  appellee's  brief  in  Fong  Wone 
Jing,  appellee  contends  for  the  proposition  that  the 
District  Court  is  precluded  from  jurisdiction  by  the 
purposes  and  intent  of  Section  903,  Title  8.  Appellee 
thereupon  concludes  that  the  legislative  purpose  and 
intent  was  to  restrict  the  benefits  of  that  section  to 
those  who  had  theretofore  resided  in  the  United  States 
and  lost  their  United  States  citizenship  by  expatria- 
tion. Even  cursory  examination  of  the  words  of  the 
statute  reveals  appellee's  attempt  to  so  stringently 
restrict  the  section's  benefits  to  be  error  based  upon 
a  conclusion  that  cannot  be  drawn  by  application  of 
any  reasonable  or  logical  method  of  statutory  con- 
struction. Where  the  language  of  the  statute  is  plain 
and  unambiguous,  there  is  no  occasion  for  construction 
even  though  other  meaning  may  be  found;  and  the 
Court  cannot  indulge  in  speculation  as  to  the  probable 
or  possible  qualifications  which  might  have  been  in 
the  minds  of  the  legislators,  but  the  statute  must  be 
given  effect  according  to  its  plain  and  obvious  mean- 
ing. 

TJ.  S.  V.  Missouri  Pacific  By  Co.,  49  S.Ct.  133, 
278  U.S.  269; 

Commissioner  of  Immigration  v,  GoUliel),  265 
U.S.  310,  44  S.  Ct.  258. 


In  the  instant  case  the  first  three  words  of  the  par- 
ticular section  in  question  are:  "If  any  person  *  *  *." 
These  words  have  a  clear  and  concise  meaning.  The 
present  appellant  is  a  person  for  whom  this  judicial 
relief  was  enacted. 

Appellee  quotes  at  considerable  length  from  Con- 
gressional debates  upon  the  bill  which  became  the 
Nationality  Act  of  1940.  Nowhere  in  this  discussion 
is  there  any  indication  that  the  provisions  of  this  pro- 
posed amendment  should  be  restricted  to  persons  who 
lost  citizenship  through  the  expatriation  clauses  of 
Part  IV  thereof.  As  a  matter  of  fact,  it  clearly  ap- 
pears that  these  provisions  were  to  provide  a  judicial 
remedy  for  those  whose  United  States  citizenship  was 
challenged  by  an  administrative  body.  The  statement 
of  Mr.  Rees,  Congressional  Record,  Vol.  86,  Part  12, 
page  13247: 

''For  instance,  take  a  man  who  is  born  abroad  of 
American  citizen  parents.  That  person  born 
abroad,  born  in  Italy  or  Germany  or  France  or 
whatever  it  may  be,  if  his  parents  are  American 
citizens  he  is  an  American  citizen  because  he  is 
the  child  of  American  citizens." 

completely  contradicts  and  defeats  appellee's  conten- 
tion that  the  benefits  of  Section  903  are  available  only 
to  those  who  lost  citizenship  by  expatriation. 

The  same  ^dew  was  expressly  approved  by  the 
Courts  in : 

Oto  Yeong  Yung  v.  Dulles,  116  F.  Supp.  766, 
768; 


Look  Yun  Lin  v.  Acheson,  87  F.  Supp.  463,  465; 
Mah  Ying  Og  v.  Clark,  81  F.  Supp.  696. 

To  conclude  the  discussion  as  to  this  phase  of  the 
argument,  the  Courts  have  uniformily  rejected  the 
proposition  now  urged  by  appellee.  Moreover,  the 
language  of  the  section  itself  precludes  such  an  in- 
terpretation. The  effort  to  support  the  proposition 
by  resort  to  the  Congressional  debate  is  likewise  in- 
effectual. 


APPELLEE'S  SUBPARAGRAPH  B. 

It  is  asserted  here  that  the  District  Court  was  with- 
out jurisdiction  because  the  appellant  was  not  denied 
a  right  or  privilege  within  the  meaning  of  Section  903. 

Appellee  has  incorporated  other  briefs  by  reference. 
In  reply  thereto  appellant  incorporates  and  makes  a 
part  hereof  pages  2  to  14  of  appellant's  reply  brief 
in  Fong  Wone  Jing. 

Appellee  blandly  asserts  that  the  exclusion  of  appel- 
lant by  the  Immigration  Service  ^'is  not  a  denial  of 
right  or  privilege  of  a  national  on  the  ground  that  he 
is  not  a  national,  but  a  determination  that  the  individ- 
ual is  an  alien." 

It  is  not  necessary  for  us  to  devote  considerable 
attention  to  the  niceties  of  construction  of  the  term 
''rights  or  privileges  as  a  national."  It  is  not  neces- 
sary to  even  define  or  delineate  such  rights  or  privi- 
leges. There  are  certain  inherent  and  fundamental 
rights  guaranteed  to  a  United  States  citizen  or  na- 


tional  by  the  constitution  of  the  United  States.  One 
such  fundamental  and  inherent  right  of  a  United  States 
citizen  or  national  is  a  right  to  partake  of  the  privileges 
granted  to  other  members  of  the  same  class.  It  is  a 
deprivation  of  ''life"  and  "liberty"  to  deny  a  United 
States  citizen  or  national  the  right  to  reside  within 
the  confines  of  this  nation.  Banishment  and  exile  is 
contrary  to  the  precepts  of  the  Constitution  of  the 
United  States.  A  restraint  on  the  right  of  a  United 
States  citizen  or  national  to  enter  this  country  is  a 
violation  of  personal  liberty  and  a  denial  of  a  right 
or  privilege. 

As  we  further  understand  the  appellee's  point,  it  is 
this :  Granting  that  plaintiff  is  a  national  and  has  been 
denied  a  right  or  privilege  as  a  national,  there  still 
remains  the  fatal  deficiency  that  it  is  not  alleged  or 
proven  that  the  denial  by  the  appellee  was  based  on 
the  ground  that  the  ''appellant  was  not  a  national". 
Does  the  appellee  come  before  this  Court  and  say  that 
no  Court  may  entertain  a  suit  of  this  nature  unless 
I  decide  to  reject  a  United  States  claimant  in  the 
statutory  language?  If  we  were  to  accept  the  appel- 
lee's contention  it  would  be  possible  for  this  appellee 
or  any  other  administrative  agency  of  the  government 
to  deny  all  United  States  national  claimants  the  right 
to  a  day  in  Court  in  accordance  with  the  provisions 
of  Section  903.  The  act  would  become  a  nullity.  The 
rights  and  privileges  of  United  States  nationals  would 
then  be  governed  by  a  play  on  words. 

It  is  not  necessary  that  the  allegation  asserting  a 
denial  of  a  right  or  privilege  be  in  the  statutory  Ian- 


guage.  The  Court  can  look  to  the  substance  and  not 
to  the  form.  What  was  the  practical  effect,  in  this 
case,  when  the  Immigration  Service  made  a  determi- 
nation that  the  appellant  was  an  alien? 

The  Nationality  Act  of  1940  provided: 

For  the  purposes  of  this  chapter: 

(a)  The  term  ''national"  means  a  person  owing 
permanent  allegiance  to  a  state. 

(b)  The  term  "National  of  the  United  States" 
means  (1)  a  citizen  of  the  United  States,  or  (2) 
a  person  who,  though  not  a  citizen  of  the  United 
States,  owes  permanent  allegiance  to  the  United 
States.  It  does  not  include  an  alien.  (8  U.S.C.A. 
501.)    (Italics  ours.) 

The  immigration  laws  of  the  United  States  in  effect 
at  the  time  of  this  appellant's  application  for  admis- 
sion to  the  United  States  as  a  citizen  thereof  provided : 
"The  word  'alien'  wherever  used  in  this  chapter 
shall  include  any  person  not  a  native-born  or 
naturalized  citizen  of  the  United  States;"  (8 
U.S.C.A.  173). 

It  was  stated  by  the  Court  of  Appeals  for  the  Sec- 
ond Circuit  in  Scholz  v.  Shaughnessy ,  180  F.  2d  450, 
that: 

"For  the  purposes  of  the  Nationality  Act  a  'na- 
tional of  the  United  States'  is  either  a  'citizen' 
or  'a  person  who,  though  not  a  citizen  *  *  *  owes 
permanent  allegiance  to  the  United  States.'  The 
word  'does  not  include  an  alien'.  The  word  'alien' 
in  the  Immigration  Act  meant  'not  a  native-born 
or  naturalized  citizen';  and  presumably  that  is 
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its  meaning  in  the  Nationality  Act.  In  any  event 
the  relator  is  an  alien  and  an  alien  is  not  a 
'national  of  the  United  States'." 

The  record  establishes  that  the  appellant  applied  for 
admission  to  the  United  States  as  a  citizen  thereof; 
that  the  appellee  found  the  appellant  to  be  an  alien; 
and  that  the  appellee  ordered  the  appellant  deported 
as  an  alien.  The  net  result  is  that  the  appellee  re- 
fused to  recognize  or  admit  the  United  States  nation- 
ality of  the  appellant.  The  cases  cited  by  appellee 
at  page  10  in  his  brief  are  all  on  appeal  awaiting  de- 
termination of  this  Court.  Compare  the  more  recent 
decision  of  Judge  Roche  in  Ow  Yeong  Yung  v.  Dulles, 
supra. 

From  the  foregoing  it  must  be  concluded  that  a 
right  of  action  accrued  to  this  appellant  when  the  Im- 
migration Service  refused  to  recognize  the  appellant's 
claim  to  United  States  nationality.  The  order  of  de- 
portation of  appellant  as  an  alien  was  a  denial  of  a 
right  or  privilege  upon  the  ground  that  appellant  was 
not  a  national  of  the  United  States. 


APPELLEE'S  SUBPARAGRAPH  C. 

Appellee  urges  that  appellant's  sole  remedy  is  by 
way  of  habeas  corpus.  In  support  thereof  he  cites 
numerous  cases  which  were  decided  prior  to  the  Na- 
tionality Act  of  1940.  In  the  case  at  bar  the  proceed- 
ing is  a  suit  brought  under  an  Act  of  Congress  which 
expressly  authorizes  such  an  action.    This  statute  was 


not  in  being  when  any  of  the  cases  cited  by  appellee 
were  determined. 

The  Court  of  Appeals  for  the  District  of  Columbia 
and  the  Second  Circuit  have  both  held  that  an  appel- 
lant who  was  born  in  China  of  an  alleged  American 
citizen  parent  was  entitled  to  have  his  citizenship 
judicially  determined  under  Section  903. 

Mail  Ying  Og  v.  McGrath,  187  F.  2d  1 99,  201 ; 

Chu  Leung  v.  Shaughnessy ,  176  F.  2d  249,  250. 

The  case  of  Heikkila  v.  Barber,  345  U.S.  229,  cited 
by  appellee  at  page  12  is  not  in  point.  As  stated  by 
appellee  the  case  ''involved  the  question  of  the  judicial 
remedy  available  to  an  alien  whom  immigration  sought 
to  deport. ' '  We  are  here  confronted  with  the  right  of  a 
citizen  and  not  an  alien.  The  appellant  is  entitled 
to  the  judicial  relief  afforded  by  congressional  enact- 
ment. This  view  is  supported  by  a  long  line  of 
judicial  precedents. 


THE  FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 
AND  JUDGMENT  ARE  ERRONEOUS. 

In  reply  to  appellee's  brief  the  appellant  incor- 
porates and  makes  a  part  hereof  pages  23  to  32  of 
appellant's  reply  brief  in  the  case  of  Fong  Wone  Jing. 
The  appellee  admits  that  the  contention  of  appellant, 
as  to  the  quantum  of  evidence  required  to  establish 
the  citizenship  rights  of  people  similarly  situated,  has 
been  consistently  followed  by  the  Immigration  Service 
for  an  untold  number  of  years,   (p.  17.)    It  is  well 
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recognized  that  such  an  administrative  practice  is  not 
binding  upon  this  Court,  but  it  is  offered  to  establish 
the  harmony  of  appellant's  proposition  and  prior  ad- 
ministrative practices. 

Reference  is  made  to  the  cases  cited  at  page  26  of 
appellee's  brief.  Those  cases  were  determined  under 
the  applicable  provisions  of  the  Chinese  Exclusion  Act. 
That  Act  specifically  provided  that  a  person  of  the 
Mongolian  race  was  presumed  to  be  an  alien.  How- 
ever, the  Act  was  repealed  in  its  entirety  on  December 
17,  1943,  57  Stat.  600. 

Without  being  repetitious  we  once  again  assert  that 
the  cases  cited  in  our  opening  brief  clearly  establish 
that  the  findings  of  fact,  conclusions  of  law,  and  judg- 
ment of  the  lower  Court  are  erroneous.  Appellee  has 
not  cited  any  cases  which  overrule  these  judicial 
precedents.  He  seeks  to  avoid  the  effect  of  the  doc- 
trine expressed  in  those  opinions  by  asserting  that 
in  those  cases  the  Court  was  in  error. 

Remarks  of  appellee  at  pages  17,  23  and  31  veer 
sharply  to  accusation  rather  than  legal  reasoning. 
These  statements  might  have  value  as  a  basis  for 
moves  to  impeach  members  of  the  Court  or  investigate 
past  actions  of  the  Immigration  Service,  but  they  fail 
to  contribute  toward  solution  of  the  issues  here  and 
we  would  suggest  that  they  be  disregarded. 
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THE  EVIDENCE. 

The  lower  Court  concluded  that  the  "evidence 
presented  by  plaintiff  does  not  conform  to  the 
standards  fixed  in  Ly  Sheiv  v.  Acheson^  ^30159  and 
#31161,  this  day  decided."  (T.  21.)  (110  F.  Supp. 
50.) 

In  arriving  at  the  standards  to  be  applied  to  a 
case  of  this  nature,  including  the  instant  matter,  the 
lower  court  considered  extraneous  and  immaterial 
matter  which  had  no  relevant  bearing  on  the  issue 
before  the  Court.  We  cite  only  a  few: 

1.  The  fact  that  the  witnesses  cannot  speak  a 
word  of  English  (page  52). 

2.  The  mutuality  of  facts  as  set  forth  in  the 
case  of  Mar  Gong  v.  McGranery,  109  F.  Supp. 
821  (page  55). 

3.  The  volume  of  cases  pending  before  the  Court 
and  the  time  it  would  take  to  clear  the  calen- 
dar (page  56). 

4.  Consideration  of  statistical  data  furnished  by 
the  defendant  concerning  other  cases  pending 
before  that  administrative  agency  (page  56) . 

5.  Considering  criminal  prosecutions  throughout 
the  district  during  the  years  1947  to  1950,  in- 
clusive (page  56) . 

It  is  submitted  that  the  principles  enunciated  by 
the  lower  Court  in  the  Ly  Shew  case  are  erroneous. 
Compare  the  decision  of  this  Court  in  Mar  Gong  v. 
Brownell,  No.  13,787,  decided  January  12,  1954;  the 
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decisions  of  Judge  Roche  in  Ow  Yeong  Yung  v.  Dul- 
les, 116  F.  Supp.  766,  and  Lee  Hon  Hong  v.  McGran- 
ery,  110  F.  Supp.  682;  and  the  decision  of  Judge 
Ford,  United  States  District  Court,  Massachusetts,  in 
the  case  of  Soo  Hoo  Yin  Deep  v.  Dulles,  116  F.  Supp. 
25. 

At  the  conclusion  of  the  trial  in  the  case  at  bar 
the  Court  indicated  that  it  believed  the  appellant  Tvas 
the  lawful  son  of  Chow  Yit  Quong,  a  recognized 
United  States  citizen.  (T.  177.)  However,  it  was  con- 
cluded that  the  evidence  presented  did  not  meet  the 
new  special  quantum  of  proof  required  by  the  Ly 
Shew  decision. 

In  Kwock  Jan  Fat  v.  White,  253  U.S.  454,  464, 
40  S.  Ct.  566,  64  L.  Ed.  1010,  the  Supreme  Court 
stated : 

"It  is  better  that  many  Chinese  immigrants 
should  be  improperly  admitted  than  that  one  nat- 
ural born  citizen  of  the  United  States  should  be 
permanently  excluded  from  this  coimtry." 

"We  submit  that  if  the  Court  believes  the  ap]3ellant 
is  the  lawful  blood  son  of  a  recognized  United  States 
citizen,  there  is  no  further  issue  for  determination. 
Once  that  relationship  is  conceded  the  appellant  must 
be  recognized  as  a  United  States  citizen  pursuant  to 
the  statutes  which  were  in  effect  at  the  time  of  his 
birth. 
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CONCLUSION. 

We  submit  that  the  appellee's  challenge  to  the  juris- 
diction of  the  trial  Court  in  the  case  at  bar  is  without 
merit.  Appellee's  objection  to  appellant's  claim  to 
permanent  residence  goes  to  the  issue  of  venue  and 
not  jurisdiction  of  the  Court.  The  statute,  Section  903, 
permits  the  filing  of  such  action  in  the  District  Court 
for  the  District  of  Coliunbia  or  in  the  district  where 
the  complainant '  *  claims ' '  a  permanent  residence.  The 
complaint  in  the  case  at  bar  meets  this  requirement 
(T.  5.) 

The  appellee  made  a  determination  that  the  appel- 
lant is  an  alien.  An  alien  is  one  who  is  not  a  citizen 
or  national.  The  refusal  of  the  appellee  to  admit  the 
appellant  into  the  United  States  as  a  citizen  thereof 
was  a  denial  of  a  right  or  privilege  within  the  mean- 
ing of  Section  903. 

The  burden  of  proof  imposed  upon  the  appellant 
by  the  trial  Court  (as  indicated  in  its  opinion  in  the 
case  of  Ly  Sheiv)  clearly  manifests  a  miscarriage 
of  justice.  The  issue  should  have  been  determined  by 
reasonable  judicial  standards. 

When  the  relationship  was  established,  as  indicated 
by  the  trial  Court,  the  ultimate  issue  of  this  judicial 
proceeding  was  determined.  A  son  of  a  recognized 
United  States  citizen  is  a  United  States  citizen.  The 
citizenship  of  this  appellant  was  clearly  established 
by  the  evidence  and  the  findings  of  the  trial  Court 
to  the  contrary  are  erroneous. 
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Wherefore,   it   is   respectfully  submitted  that  the 
judgment  of  the  lower  Court  be  reversed. 

Dated,  San  Francisco,  California, 
February  19, 1954. 

Respectfully  submitted, 

JaCKSOIST  &  EteRTOGS, 

By  Joseph  S.  Hertogs, 
Attorneys  for  Appellant. 
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No.  13,746 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Chow  Sing,  by  his  Guardian  ad  Litem, 
Chow  Yit  Quong, 

Appellant, 

vs. 

Herbert  Brownell,  Jr.,  Attorney  Gen- 
eral of  the  United  States, 

Appellee. 

Upon  Appeal  from  the  United  States  District  Court 

for  the  Northern  District  of  California, 

Southern  Division. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 
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To  the  Honorable  William  Denman,  Chief  Judge,  and 
to  the  Honorable  Clifton  Mathews  and  Honor- 
able Homer  T.  Bone,  Associate  Judges  of  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit: 

Appellant  in  the  above-entitled  cause,  presents  this, 
his  petition  for  a  rehearing  of  the  above-entitled 
cause,  and  in  support  thereof  respectfully  shows: 

The  District  Court  in  its  order  for  judgment  dated 
January  12,  1953  concluded  that  the  "evidence  pre- 


sented  by  plaintiff  does  not  conform  to  the  standards 
fixed  in  Ly  Shew  v.  Acheson/'  110  F.  Siipp.  50  (T. 
21).  Pursuant  to  such  order  the  Court  on  February 
17,  1953,  approved  a  finding  lodged  by  appellee  that 
**The  person  who  claims  to  be  plaintiff  Chow  Sing  has 
failed  to  introduce  evidence  of  sufficient  clarity  to 
satisfy  or  convince  this  Court  that  Chow  Yit  Quong  is 
the  natural  blood  father  of  the  person  known  as 
Chow  Sing,  or  that  the  person  who  appeared  before 
the  Court  claiming  to  be  plaintiff  Chow  Sing  is  in 
truth  and  in  fact  Chow  Sing." 

This  Court  in  its  decision  dated  November  24,  1954, 
found : 

''Thus  in  effect,  the  District  Court  found  that 
Sing  had  not  sustained  his  burden  of  proof. 

The   finding  was   not   clearly   erroneous.    We 
therefore  accept  it  as  correct  *  *  *." 

The  finding  of  the  District  Court  that  the  appel- 
lant had  not  sustained  the  burden  of  proof  was  predi- 
cated upon  the  standards  announced  by  the  Court  in 
Ly  Shew  v.  Acheson,  supra.  Those  standards  have 
since  been  rejected  by  this  Court.  See  Mar  Gong  v. 
Brownell,  209  F.  2d  448;  Ly  Shew  v.  Dulles,  decided 
August  18,  1954.  The  Seventh  Circuit  in  a  recent, 
well-considered  opinion  likewise  rejected  the  "clear 
and  convincing  proof"  theory.  Lee  Wing  Hong  v. 
Dulles,  214  F.  2d  753. 

The  District  Court  applied  this  erroneous  standard 
in  determining  that  the  appellant  had  not  introduced 
evidence  of  sufficient  clarity  to  establish  the  validity 


of  his  claim.  The  burden  of  proof  imposed  b}^  that 
Court  was  over  and  beyond  that  prescribed  by  law. 
Equity  and  justice  require  this  Court  to  consider  th(! 
findings  in  the  light  of  the  Court's  opinion. 

Under  similar  facts,  this  Court  in  3Iar  Gong  v. 
Brownell,  supra,  reversed  and  remanded  with  direc- 
tions to  make  findings  in  the  light  of  that  opinion. 
Also  compare  Takehara  v.  Dulles,  205  F.  2d  560. 
Appellant  by  this  petition  seeks  the  same  relief. 

Appellant  respectfully  requests  that  this  petition 
for  a  rehearing  be  granted  and  that  on  such  rehear- 
ing the  decision  of  this  Court  and  the  District  Court 
be  reversed  and  that  the  case  be  remanded  to  the 
lower  Court  for  further  consideration. 

Dated,  San  Francisco,  California, 
December  22, 1954. 

Respectfully  submitted, 
Joseph  S.  Hertogs, 

Attorney  for  Appellant 
and  Petitioner. 


Certificate  of  Counsel 

I  hereby  certify  that  I  am  counsel  for  appellant 
and  petitioner  in  the  above-entitled  cause  and  that  in 
my  judgment  the  foregoing  petition  for  a  rehearing 
is  well  founded  in  point  of  law  as  well  as  in  fact  and 
that  said  petition  for  a  rehearing  is  not  interposed 
for  delay. 

Dated,  San  Francisco,  California, 
December  22, 1954. 

Joseph  S.  Hertogs, 

Attorney  for  Appellant 
and  Petitioner. 
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BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 
The  plaintiff-appellant  filed  in  the  United  States 
District  Court  for  the  Northern  District  of  California, 
Southern  Division,  a  petition  seeking  a  declaratory 
judgment  of  United  States  citizenship.  Such  action 
was  filed  in  accordance  with  the  provisions  of  former 
Section  503  of  the  Nationality  Act  of  1940  (8  U.S.C. 
903).  Actions  filed  prior  to  December  24,  1952  were 
preserved  by  the  savings  clause  of  the  Immigration 
and  Nationality  Act  of  1952  (Sec.  405(a) ;  8  U.S.C.A. 
1101,  note). 

The  District  Court  denied  plaintiff's  petition  for  a 
declaratory  judgment   (T.  24)   and  the  plaintiff  ap- 


pealed  to  this  Court  (T.  25).  This  Court  reversed  and 
remanded  the  cause  to  the  District  Court  for  further 
consideration  in  conformity  with  the  opinion  of  this 
Court  (T.  189)/  Upon  reconsideration  the  District 
Court  once  again  denied  plaintiff  the  relief  requested 
(T.  191-193).  The  plaintiff,  mider  date  of  June  1, 
1955,  filed  his  appeal  from  the  judgment  of  the  Dis- 
trict Court  dated  April  6,  1955  (T.  194). 

Jurisdiction  of  this  Court  to  review  the  District 
Court's  decision  is  conferred  by  28  U.S.C.A.  1291  and 
1292. 


STATUTES  INVOLVED. 
Section  1993  of  the  Revised  Statutes  of  the  United 

States,  as  amended  by  Section  1  of  the  Act  of  May  24, 

1934  (48  Stat.  797)  reads: 

''Any  child  hereafter  born  out  of  the  limits  and 
jurisdiction  of  the  United  States,  whose  father  or 
mother  or  both  at  the  time  of  the  birth  of  such 
child  is  a  citizen  of  the  United  States,  is  declared 
to  be  a  citizen  of  the  United  States ;  but  the  right 
of  citizenship  shall  not  descend  to  any  such  child 
unless  the  citizen  father  or  mother,  as  the  case  may 
be,  has  resided  in  the  United  States  previous  to 
the  birth  of  such  child.  In  cases  where  one  of  the 
parents  is  an  alien,  the  right  of  citizenship  shall 
not  descend  unless  the  child  comes  to  the  United 
States  and  resides  therein  for  at  least  five  years 
continuously  immediately  previous  to  his  eight- 
eenth birthday,   and   unless,   within  six  months 


1217  F2d  140,  citing  Mar  Gong  v.  Brownell,  9  Cir.,  209  F2d  448 ; 
Lee  Wing  Hong  v.  Dulles,  7  Cir.,  214  F2d  753. 


after  the  child's  twenty-first  birthday,  he  or  she 
shall  take  an  oath  of  allegiance  to  the  United 
States  of  America  as  prescribed  by  the  Bureau 
of  Naturalization."^ 

Section  503  of  the  Nationality  Act  of  1940  (8 
U.S.C.A.  903)  provides,  in  so  far  as  pertinent  here: 
''If  any  person  who  claims  a  right  or  privilege 
as  a  national  of  the  United  States  is  denied  such 
right  or  privilege  by  any  Department  or  agency, 
or  executive  official  thereof,  upon  the  ground  that 
he  is  not  a  national  of  the  United  States,  such 
person,  regardless  of  whether  he  is  within  the 
United  States  or  abroad,  may  institute  an  action 
against  the  head  of  such  Department  or  agency  in 
the  District  Court  of  the  United  States  for  the 
District  of  Columbia  or  in  the  district  court  of 
the  United  States  for  the  district  in  which  such 
person  claims  a  permanent  residence  for  a  judg- 
ment declaring  him  to  be  a  National  of  the 
United  States.  *  *  ^"^ 


2The  requirement  that  such  children  must  reside  in  the  United 
States  for  at  least  five  years  immediately  previous  to  attaining  the 
age  of  18  years  was  retrospectively  changed  by  the  1940  Act  to  pro- 
vide that  such  residence  must  be  between  the  ages  of  thirteen  and 
twenty-one  years  (8  U.S.C.  601(g)  (h)),  and  was  again  retrospec- 
tively changed  by  the  1952  Act  to  require  that  the  child  must  come 
to  the  United  States  before  attaining  the  age  of  twenty-three  years 
and  must  be  continuously  physically  present  in  the  United  States 
for  five  years  between  the  ages  of  fourteen  and  twenty-eight  years 
(8  U.S.C.  1401(b)  (c)). 

3This  statute  has  been  repealed  by  the  Immigration  and  Na- 
tionality Act  of  1952  (8  U.S.C.  sec.  1101,  et  seq.)  which  became 
effective  December  24,  1952,  but  Section  405(a)  of  the  latter  Act 
continues  the  former  statute  in  force  and  effect  as  to  suits  which 
were  pending  before  the  new  Act  became  effective  (66  Stat.  280). 


STATEMENT  OF  THE  CASE. 
The  appellant  claims  to  be  the  lawful  blood  son  of 
Chow  Yit  Quong.  The  defendant-appellee  admits  that 
the  said  Chow  Yit  Quong  is  and  was  at  the  time  of 
the  birth  of  the  appellant  a  United  States  citizen. 

The  appellant  arrived  at  the  port  of  San  Francisco, 
State  of  California,  ex  the  SS  "President  Wilson"  on 
August  23,  1950,  seeking  admission  to  the  United 
States  as  a  citizen  thereof.  A  Board  of  Special  In- 
quiry denied  appellant's  application  for  admission  and 
recognition  as  a  United  States  citizen.  The  appellate 
administrative  authorities  affirmed  the  Board's  deci- 
sion and  excluded  the  appellant  from  the  United 
States.  Thereafter,  this  action  was  brought  in  the 
Court  below  under  the  provisions  of  Section  503  of  the 
Nationality  Act  of  1940  (8  U.S.C.A.  903)  for  the  pur- 
pose of  establishing  the  United  States  nationality  of 
the  appellant  herein. 

This  case  came  to  trial  without  a  jury.  The  appel- 
lant, his  father.  Chow  Yit  Quong,  his  brother.  Chow 
Sam,  and  one  disinterested  witness,  testified  concern- 
ing the  claimed  relationship.  Under  date  of  January 
12,  1953  the  lower  Court  concluded  that  the  "evidence 
presented  by  plaintiff  does  not  conform  to  the  stand- 
ards fixed  in  Ly  Shew  v.  Acheson,  110  F.  Supp.  50, 
this  day  decided".  On  appeal,  this  Court  reversed  and 
remanded  directing  the  District  Court  to  make  find- 
ings in  the  light  of  its  decision,  Chow  Sing  v.  Brown- 
ell,  217  F.2d  140. 

Pursuant  to  the  mandate  of  this  Court,  on  March 
11,  1955,  further  proceedings  were  had  in  the  trial 


Court.  The  proceedings  had  therein  are  fully  set 
forth  in  the  instant  record  (T.  196-236).  Following 
these  proceedings  the  trial  Court  once  again  rendered 
judgment  in  favor  of  the  defendant-appellee.  It  is 
from  this  last  decision  that  the  present  appeal  follows. 


SPECIFICATION  OF  ERRORS. 

1.  That  the  findings  of  the  District  Court  are 
clearly  erroneous. 

2.  That  the  District  Court  failed  to  comply  with 
the  mandate  of  this  Court. 

3.  That  the  findings,  conclusions  and  judgment  of 
the  District  Court  are  unsupported  by  the  evidence 
of  record. 

4.  That  the  findings,  conclusion  and  judgment  of 
the  District  Court  are  contrary  to  the  evidence  of 
record. 

5.  That  the  District  Court  erred  in  finding  that  the 
plaintiff-appellant  did  not  have  a  claim  to  perma- 
nent residence  within  the  Northern  District  of  Cali- 
fornia or  in  the  United  States  of  America. 

6.  That  the  District  Court  erred  in  concluding  that 
the  plaintiff-appellant,  Chow  Sing,  is  not  a  United 
States  citizen. 


ARGUMENT. 
Specification  of  errors  numbered  1,  3,  4,  5  and  6 
are  similar  to  those  argued  on  the  earlier  appeal  to 


this  Court  (T.  185).  For  the  sake  of  brevity  reference 
is  made  to  the  briefs  presented  to  this  Court  upon  the 
occasion  of  the  prior  appeal.  In  connection  with  this 
issue,  there  is  only  one  additional  factor  which  appel- 
lant wishes  to  point  out  at  this  time.  This  issue  will 
be  discussed  under  the  heading — ' '  Judgment  Contrary 
to  Law  and  Contrary  to  the  Evidence".  Specification 
of  Error  No.  2  will  be  discussed  as  a  separate  topic 
under  the  heading  ''The  Trial  Court  Failed  to  Obey 
the  Mandate  of  this  Court". 


JUDGMENT  CONTRARY  TO  LAW  AND  CONTRARY 
TO  THE  EVEDENCE. 

The  law  will  not  permit  a  judgment  to  be  governed 
by  mere  sentiment,  conjecture,  sympathy,  passion  or 
prejudice.  It  demands,  and  a  plaintiff  has  the  right 
to  expect,  that  all  of  the  evidence  will  be  carefully  and 
dispassionately  weighed  and  considered,  and  that  the 
judgment  will,  regardless  of  the  consequences,  reflect 
the  beliefs  of  the  trier. 

This  Court  has  previously  stated  that  in  a  case  of 
this  nature  the  plaintiff  must  establish  his  burden  of 
proof  by  a  preponderance  of  the  evidence.*  This 
term  "preponderance  of  the  evidence"  is  not  a  mere 
figure  of  speech.  It  is  proper  to  find  that  a  party  has 
succeeded  in  carrying  this  burden  of  proof  on  an 
issue  of  fact,  if  the  evidence  favoring  his  side  of  the 
question  is  more  convincing  than  that  tending  to  sup- 


^Mar  Gong  v.  Brownell,  209  F2d  448;   Brownell  v.  Lee  Mon 
Hong,  217  F2d  143 ;  Ly  Shew  v.  Dulles,  219  F2d  414. 


port  the  contrary  side,  and  if  it  causes  the  trier  of 
the  facts  to  believe  on  that  issue,  the  probability  of 
truth  favors  that  party. 

Upon  conclusion  of  the  trial,  after  submission  of 
the  evidence  and  closing  arguments  of  counsel,  which 
incidentally  occurred  while  all  of  the  foregoing  were 
fresh  in  the  mind  of  the  trial  Court,  Judge  Goodman 
stated : 

''Now,  Mr.  Hertogs,  my  feeling  in  the  matter  is, 
and  it  is  sort  of  an  intuitive  feeling — I'm  inclined 
to  think  that  maybe  this  boy  is  the  son."  (T.  177.) 

Viewing  this  remark  realistically,  there  can  be  but 
one  conclusion,  i.e.,  plaintiff-appellant  presented  suffi- 
cient evidence  to  establish  in  the  mind  of  the  trial 
Judge  that  the  claimed  relationship  actually  existed. 
Applying  the  applicable  principles  of  the  preponder- 
ance of  evidence  rule  plaintiff-appellant  sustained  his 
burden  of  proof,  and  judgment  should  have  been 
granted  accordingly. 


THE  TRIAL  COURT  FAILED  TO  OBEY  THE 
MANDATE  OF  THIS  COURT. 

The  mandate  of  this  Court  (T.  189,  190)  directed 
the  trial  Court  to  make  findings  in  the  light  of  the 
recent  opinions  of  this  Court.  In  those  earlier  opin- 
ions, this  Court  held  that  plaintiffs,  in  declaratory 
judgment  suits  such  as  the  instant  matter,  were  only 
required  to  prove  their  cases  by  the  ordinary  burden 
of  proof  (preponderance  of  the  evidence)  resting  on 
plaintiffs  in  other  civil  actions. 
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Pursuant  to  the  mandate,  further  proceedings  were 
had  in  the  trial  Court  on  March  11,  1955.  At  that 
time,  the  instant  matter  and  Ly  Sheiv  v.  Acheson, 
supra,  were  consolidated  for  the  purpose  of  argument. 
A  complete  transcript  of  those  proceedings  has  been 
incorporated  in  the  present  record  (T.  196-236). 

It  is  very  apparent,  from  a  reading  of  that  tran- 
script, that  the  trial  Judge  still  adhered  to  his  orig- 
inal viewpoint  enunciated  in  his  earlier  opinion,  and 
contrary  to  the  views  expressed  by  this  Court.  In  sup- 
port of  this  contention,  we  cite  part  of  that  record,  but 
sincerely  request  this  Court  to  read  the  entire  proceed- 
ing. Starting  at  page  208  that  record  shows  the  fol- 
lowing : 

**The  Court.  That  is  a  problem,  of  course,  I 
don't  think  any  appellate  court  fully  realizes,  the 
difficulty  of  relating  these  cases  to  the  ordinary 
standard  of  cases.  And  because  of  the  difficulty 
of  the  Court  in  evaluating  the  testimony,  that 
brought  about  my  statement  of  the  rule  which  I 
thought  should  be  applied  to  this  type  of  case." 
******* 

''And  since  we  have  in  a  great  number  of  similar 
cases  of  a  similar  kind  foimd  that  there  has  been 
fraud  and  chicanery  and  lying  and  everything  else 
involved  in  them,  we  approach  them  with  caution. 
It  is  because  of  the  general  circumstances  of  this 
and  similar  cases.  It  makes  it  difficult  to  appraise 
the  testimony. 

It's  all  done  in  a  foreign  language.  And  the 
difficulties  involved  in  appraising  the  testimony 
given  through  interpreters,  where  rarely  you  have 


anyone  who  is  able  to  speak  firsthand  as  to  the 
facts  and  speak  our  language." 

At  pages  209  and  210: 

''So  that  is  the  reason  why  I  came  to  that  con- 
clusion in  this  case.  I  just  wasn't  convinced  by 
the  evidence  in  this  case  that,  in  the  shape  it  was 
in,  that  the  evidence  satisfied  me  that  these  two 
youngsters  were  the  children  of  Ly  Shew. 

It  is  true  I  imposed  a  different  standard  of 
proof.  That  is,  I  suggested,  declared  according 
to  my  view,  a  different  standard  of  proof.  But 
the  problem  still  remains  just  the  same. 

If  I  were  to  make  a  finding  now  that  Ly  Shew 
was  the  father — I  say  that  in  all  fairness  to  coun- 
sel for  the  Plaintiff — if  I  were  to  make  a  finding 
and  I  would  be  prepared  to  say  so  in  a  supple- 
mental finding,  if  I  were  to  make  a  finding  now 
and  find  as  a  finding  of  fact  that  Ly  Shew  was 
the  father  of  these  two  children,  I  would  be  mak- 
ing the  (17)  finding  not  of  my  own  volition  but 
under  some  command  from  another  judge. 

Now,  if  another  judge  who  has  the  power  to 
make  a  decision  wants  to  make  a  decision  to  that 
effect,  I  have  no  quarrel  with  it,  because  another 
judge  might  decide  it  another  way.  But  I  don't 
see  how  I  could  in  justice  and  in  good  conscience 
make  a  finding  of  fact  because  some  other  judge 
tells  me  I  should  make  a  finding  of  fact.  It  has 
no  reason  to  it  at  all.  There  is  no  reason  behind 
that  at  all. 

If  another  judge  wants  to  direct  that  judgment 
be  entered,  that's  a  different  matter.  It  might 
be  well  within  the  power  of  the  Court  to  do  that. 
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I  am  merely  speaking  at  random,  gentlemen, 
pointing  out  that  there  is  a  problem  of  findings 
in  the  case,  and  that  is  why  I  thought  I  ought  to 
have  the  view  of  counsel  in  the  matter.'' 

At  page  212 : 

"The  Court  (interposing):!  have  just  as  much 
difficulty  in  proceeding  upon  the  theory  of  mak- 
ing a  finding  that  he  is  the  father  as  I  have  that 
he  is  not  the  father.  The  same  difficulty  that  ex- 
isted before  exists.  And  I  haven't  been  helped 
any  by  the  Appellate  Court.  I  mean,  it  doesn't 
make  much  difference  about  the  standard." 

At  pages  218  and  219: 

*'The  Coui't.  I  don't  know  what  you  can  do  about 
that.  One  may  decide  it  rightly  or  wrongly  ac- 
cording to  a  third  person's  lights,  and  that  still 
doesn't  change  the  standards  that  are  involved." 
******* 

'*I  agree  with  Mr.  Collett,  this  is  not  an  adver- 
sary proceeding  of  any  kind.  I  don't  think  that 
was  ever  considered.  The  very  language  of  the 
statute  negatives  that.  It  is  a  suit  to  declare 
American  citizenship. 

It  is  true  it  has  to  have  as  a  basis  for  it  the 
fact  that  somebody  is  denied  some  right  of  citizen- 
ship. But  what  the  Court  is  called  upon  to  do  is 
not  to  declare  that  "A''  gets  judgment  against 
"B"  for  anything  at  all.  By  the  very  terms  of 
the  statute  this  is  declaratory  of  citizenship. 

I  don't  know  how  anybody  can  get  away  from 
that  fact.  That  is  what  the  statute  says.  That  is 
the    jurisdiction    that    is    confeiTed.    to    declare 
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whether  a  person  is  or  is  not  an  (27)  American 
citizen. ' ' 


''It  still  is  a  proceeding  to  declare  citizenship. 
Now,  it  doesn't  make  any  difference  what  kind 
of  standard  you  apply.  I  think  the  Court  has  to 
decide  whether  the  person  has  presented  sufficient 
evidence  to  show  he  is  an  American  citizen.  That 
is  aU." 

It  should  also  be  pointed  out  that  during  that  dis- 
cussion counsel  for  defendant-appellee  once  again  re- 
quested the  trial  Court  to  apply  the  ''clear  and  con- 
vincing" rule  of  evidence  notwithstanding  the  man- 
date of  this  Court.  At  page  215,  Mr.  Collett  stated: 
"So  you  don't  have  the  matter  of  preponderance 
of  the  evidence  involved.   You  have  the  question, 
has  the   evidence   reached  the   point   where   the 
judge  is  satisfied." 

Also  compare  remarks  of  coimsel  at  pages  205,  213, 
214  and  216. 

A  review  of  the  proceedings  held  on  March  11, 
1955  clearly  demonstrates  that  the  trial  Court  did  not 
make  findings  in  the  light  of  the  recent  decisions  of 
this  Court.  The  trial  Couii:  erroneously  required  ap- 
pellant to  establish  his  case  imder  a  burden  of  proof 
rejected  by  this  Court.  By  such  action,  the  trial  Court 
failed  to  obev  the  mandate  of  this  Court. 
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CONCLUSION. 

At  the  conclusion  of  the  trial  had  in  this  matter 
(December  9,  1952)  the  trial  Judge  expressed  his  feel- 
ing that  the  appellant,  Chow  Sing,  was  the  son  of 
Chow  Yit  Quong,  who  is  a  natural  born  United  States 
citizen  who  resided  in  the  United  States  prior  to  the 
birth  of  the  appellant.  By  statutory  law,  a  child  born 
abroad  of  an  American  citizen  father  acquired  United 
States  citizenship  and  nationality  at  birth.  Yet,  in  the 
instant  case,  appellant's  claim  is  rejected.  This  is 
contrary  to  Kwock  Jan  Fat  v.  White,  253  U.S.  454, 
464,  where  the  Supreme  Court  stated : 

"It  is  better  that  many  Chinese  immigrants 
should  be  improperly  admitted  than  that  one  natu- 
ral born  citizen  of  the  United  States  should  be 
permanently  excluded  from  this  country." 

It  is  also  clear  from  a  reading  of  the  record  that  the 
trial  Court  continued  to  impose  a  standard  of  burden 
of  proof  which  had,  by  this  Court,  been  declared  in- 
applicable to  the  trial  of  this  case.  It  is  respectfully 
submitted  that  such  action  is  contrary  to  the  mandate 
of  this  Court. 

Wherefore,  it  is  requested  that  the  decision  of  the 
trial  Court  be  reversed  and  that  judgment  be  entered 
in  favor  of  appellant. 

Dated,  San  Francisco,  California, 
December  2, 1955. 

Jackson  &  Hertogs, 
By  Joseph  S.  Hertogs, 
Attorneys  for  Appellant. 
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BRIEF  FOR  APPELLEE. 


The  previous  judgment  rendered  in  favor  of  de- 
fendant was  vacated  by  the  decision  of  this  Court, 
217  F.  2d  140,  and  the  cause  was  remanded  ^'with 
direction  to  make  findings  as  to  whether  Chow  Yit 
Quong  was  Sing's  father,  such  findings  to  be  made 
in  the  light  of  this  opinion,  and  thereupon  enter 
such  judgment  as  may  be  proper."  The  trial  court, 
pursuant  to  the  mandate,  rendered  a  supplemental 
opinion  and  findings  upon  the  remand  and  judgment 
was  again  entered  in  favor  of  defendant. 


SPECIFICATIONS  OF  ERROR. 

Appellant  has  made  six  specifications  of  error.  Ac- 
tually, there  are  but  two  specifications. 

(1)  "The  trial  court  failed  to  obey  the  mandate 
of  this  Court"  in  that  a  standard  of  proof  was 
imposed  contrary  to  the  mandate. 

(2)  The  findings  and  judgment  of  the  District 
Court  are  "clearly  erroneous." 


ARGUMENT. 
Appellant  has  referred  to  his  briefs  previously  filed 
upon  the  occasion  of  the  prior  appeal.   Appellee  like- 
wise refers  to  his  briefs  previously  filed  in  response 
to  appellant. 


(1)  THE  DISTRICT  COURT  FULLY  COMPLIED  WITH 
THE  MANDATE  OF  THIS  COURT. 

The  Court  found  (Tr.  192)  : 

"In  substantial  respects  the  evidence  intro- 
duced by  plaintiff  was  inconsistent  and  contra- 
dictory and  therefore  not  credible.  Consequently, 
it  is  not  accepted  as  true.  The  burden  of  proving 
his  citizenship  rested  upon  plaintiff.  To  sustain 
that  burden  plaintiff  had  to  prove  by  preponder- 
ating evidence  that  Chow  Yit  Quong  was  his 
father.  He  may  be,  but  plaintiff  did  not  sustain 
the  burden  of  showing  it.  Hence  for  that  reason 
the  court's  finding  is  that  Chow  Yit  Quong  is  not 
the  father  of  plaintiff." 


(a)  The  burden  of  proof  was  upon  the  appellants  to  establish 
their  claims. 

Bauer  v.  Clark,  (CA-7)  161  F.  2d  397; 
Mar  Gong  v.  Brownell,  (CA-9)  209  F.  2d  448; 
Elias  V.  Dulles,  (CA-1)  211  F.  2d  520; 
Brownell  v.  Lee  Mon  Hong,  (CA-9)  217  F.  2d 

143; 
Chow  Sing  v.  Brownell,  (CA-9)  217  F.  2d  140; 
Law  Don  Shew  v.  Dulles,  (CA-9)   217  F.  2d 

146; 
Fong  Wone  Jing  v.  Dulles,  (CA-9)  217  F.  2d 

138; 
Wong  Ken  Foon  v.  Brownell,  (CA-9)  218  F. 

2d  444; 
Letv  Wall  Fook  v.  Brownell,  (CA-9)  218  F.  2d 

924; 
Lue  Chow  Kon  v.  Brownell,  (CA-2)  220  F.  2d 

187; 
U.  S.  ex  rel.  Dong  Wing  Ott  v.  Shaughnessy, 

(CA-2)  220  F.  2d  537; 
Lee  Dong  Sep  v.  Dulles,  (CA-2)  220  F.  2d  264; 
Ng  Kwock  Gee  v.  Dulles,  (CA-9)  221  F.  2d  942. 

This  Court,  in  reversing  and  remanding  the  pre- 
vious judgment,  stated: 

"We  hold  that  Sing's  burden  of  proof  was  the 
ordinary  one." 

What  constitutes  the  ordinary  burden  of  proof  in 
such  a  case  as  this  was  not  defined.  The  case  of  Mar 
Gong  V.  Brownell,  supra,  was  cited.  The  following 
is  quoted  from  Mar  Gong: 


*'We  recognize  all  that  may  be  said  with 
respect  to  the  necessity  of  the  court  guarding 
against  imposition,  but  we  are  also  of  the  view 
that  no  special  quantiun  of  proof  should  l^e  ex- 
acted from  any  person  claiming  American  citizen- 
ship merely  because  of  his  racial  origin/'  (Em- 
phasis ours.) 

At  no  time  has  there  been  a  contention  in  any  of 
the  903  cases  that  a  special  quantum  of  proof  should 
be  exacted  from  Chinese  claimants  simply  because  of 
racial  origin.  Judge  Goodman's  opinion  upon  which 
the  previous  judgment  was  founded  stated  that  ''iDroof 
of  alleged  citizenship  must  be  clear  and  coimncing," 
not  as  related  to  Chinese  alone,  but  as  to  any  claimant 
arriving  at  a  port  of  entry  of  the  United  States  and 
asserting  the  right  to  enter  as  a  citizen  by  derivation 
under  Section  1993. 

Lee  Sing  Far  v.  U.  S.,  (CA-9)  94  F.  834; 

Woey  Ho  v.  U.  S.,  (CA-9)  109  F.  888; 

Lee  Sim  v.  U.  S.,  (CA-2)  218  F.  432; 

Ex  parte  Chin  Him  (Western  D.  N.Y.)  227  F. 
131. 

The  original  finding  of  the  District  Court  in  this 
case  was  that  'Hhe  person  (Sing)  who  claims  to  be 
plaintiff  Chow  Sing,  has  failed  to  introduce  evidence 
of  sufficient  clarity  to  satisfy  or  convince  this  court 
that  Chow  Yit  Quong  is  the  natui'al  blood  father  of 
the  person  known  as  Chow  Sing  or  that  the  person 
(Sing)  who  appeared  before  the  court  claiming  to  be 
plaintiff  Chow  Sing  is  in  truth  and  fact  Chow  Sing." 


On  the  appeal  from  the  judgment  of  the  District 
Court  this  Court  first  filed  a  per  curiam  opinion  on 
August  18,  1954.  Said  opinion  held  ''The  evidence 
sustains  the  findings",  and  affirmed  the  judgment. 
On  November  24,  1954  an  opinion  written  hy  Judge 
Mathew,  without  dissent,  was  filed.  This  opinion 
quoted  the  finding  of  the  District  Court  in  full  and 
held,  "The  finding  was  not  clearly  erroneous.  We 
therefore  accept  it  as  correct,  and  conclude,  as  did 
the  District  Court,  that  Sing  was  not  entitled  to  the 
relief  sought  by  him."  The  judgment  was  affirmed. 
By  order  of  January  17,  1955  the  opinion  of  Novem- 
ber 24,  1954  was  amended,  to  state:  "However,  it 
appears  that  the  District  Court  proceeded  on  the 
theory  that  the  burden  of  proof  resting  on  Sing  was 
different  from  and  heavier  than  the  ordinary  burden 
of  proof  resting  on  plaintiffs  in  civil  actions — a  theory 
which  was  and  is  untenable.  We  hold  Sing's  burden 
of  proof  was  the  ordinary  one.  As  to  whether  he 
sustained  that  burden,  we  express  no  opinion." 

The  remarks  of  Judge  Goodman  during  the  further 
proceedings  following  the  remand  of  the  mandate 
must  be  viewed  in  the  light  of  the  foregoing  consid- 
erations. 

After  considerable  discussion  between  counsel  and 
the  court.  Judge  Goodman  made  the  following  com- 
ment (Tr.  March  11,  1955,  p.  27)  : 

"The   Court.     Because   of   the  nature   of   the 
cases.  That  is  all  there  is  to  it. 

"I  agree  with  Mr.  Collett,  this  is  not  an  adver- 
sary proceeding  of  any  kind.    I  don't  think  that 
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was  ever  considered.  The  very  language  of  the 
statute  negatives  that.  It  is  a  suit  to  declare 
American  citizenship. 

'^It  is  true  it  has  to  have  as  a  basis  for  it  the 
fact  that  somebody  is  denied  some  right  of  citi- 
zenship. But  what  the  Court  is  called  upon  to  do 
is  not  to  declare  that  'A'  gets  judgment  against 
'B'  for  anything  at  all.  By  the  very  terms  of  the 
statute  this  is  declaratory  of  citizenship. 

"I  don't  know  how  anybody  can  get  away  from 
that  fact.  That  is  what  the  statute  says.  That 
is  the  jurisdiction  that  is  conferred,  to  declare 
whether  a  person  is  or  is  not  an  American  citizen. 

'^The  reason  jurisdiction  is  invoked  is  because 
some  official  or  government  has  said  to  Jones, 
*Well,  I  am  not  going  to  let  you  vote  here',  or 
'You  can't  come  into  the  United  States',  or  some 
other  specific  act  which  denied  a  man  a  right 
which  he  had  if  he  were  an  American  citizen. 

"So  the  statute  says,  it  has  given  the  Court 
the  authority  to  declare  whether  a  man  is  a  citi- 
zen or  not.  That  is  really  the  basis  upon  which 
I  proceeded  in  trying  to  formulate  some  rule  that 
would  be  helpful.  Apparently  the  judges  up  above 
didn't  agree  with  that,  although  they  have  not 
yet  held  that  this  is  an  adversary  proceeding  of 
any  kind. 

"It  is  still  a  proceeding  to  declare  citizenship. 
Now,  it  doesn't  make  any  difference  what  kind  of 
standard  you  apply.  I  think  the  Court  has  to 
decide  whether  the  person  has  presented  sufficient 
evidence  to  show  he  is  an  American  citizen.  That 
is  all. 

"Mr.  Gale.    That  is  it." 


(2)  THE  JUDGMENT  OF  THE  COURT  BELOW  IS  NOT 
"CLEARLY  ERRONEOUS". 

(a)  The  credibility  of  a  witness  is  a  matter  exclusively  for  the 
determination  of  the  trial  court. 

CJiow  Sing  v.  BroivnelJ,  (CA-9)  217  F.  2d  140; 
Mar  Gong  v.  Brownell,  (CA-9)  209  F.  2d  448; 
Law  Don  Shew  v.  Dulles,  (CA-9)   217  F.  2d 

146; 
Lew  WaJi  Fook  v.  Brownell,  (CA-9)  218  F.  2d 

924; 
Lee  Dong  Sep  v.  Dulles,  (CA-2)  220  F.  2d  264; 
Live  Chow  Kon  v.  Brownell,  (CA-2)  220  F.  2d 

187; 
Ng  Kwock  Gee  v.  Dulles,   (CA-9)   221  F.  2d 

942; 
Wong  Ken  Foon  v.  Brownell,  (CA-9)  218  F. 

2d  444. 

(b)  The  mere  say-so  of  interested  witnesses,  even  though  uncon- 
tradicted, does  not  have  to  be  accepted. 

Quock  Ting  v.  U.  S.,  140  U.S.  417; 

Chin  Yow  v.  U.  S.,  208  U.S.  8; 

Marcella  v.  C.I.R.,  (CA-8)  222  F.  2d  878,  883; 

Pur  cell  V.  Waterman  SS.  Co.,  (CA-2)  221  F. 

2d  953; 
Tarn  Dock  Lung  v.  Dulles,  (CA-9)  218  F.  2d 

586; 
Law  Don  Shew  v,  Dulles,   (CA-9)   217  F.  2d 

146; 
NLEB  V.  Howell  Chevrolet  Co.,  204  F.  2d  79, 

86,  AM.  346  U.S.  482; 
Noland  v.  Buffalo  Ins.  Co.,  (CA-8)  181  F.  2d 

735,738; 


8 


Heath  v.  Helmick,  (CA-9)  173  F.  2d  157,  161; 
Flynn  ex  rel.  Yee  Stiey  v.  Ward,  (CA-1)  104 

F.  2d  900,  902; 
Inouye  v.  Carr,  98  F.  2d  46 ; 
3Iui  Sam  Hun  v.  U.  S.,  (CA-9)  78  F.  2d  612, 

615; 
Easton  v.  Brant,  19  F.  2d  46; 
Quong  Sue  v.  U.  S.,  (CA-9)  116  F.  316; 
Woey  Ho  v.  U.  S.,  (CA-9)  109  F.  888; 
Lee  Sing  Far  v.  U.  S.,  94  F.  834. 

(c)  The  repeated  recognition  by  United  States  Courts  of  the  in- 
cidence of  fraud  in  Chinese  claims  to  derivative  citizenship 
must  of  itself  require  a  judge  to  open  his  eyes  and  ears  as  to 
the  nature  of  the  evidence  presented  in  support  of  a  claim. 

U.  S.  V.  Sing  Tuck — Justice  Holmes,  194  U.S. 

161; 
The  Chinese  Exclusion  Case — Justice  Field,  130 

U.S.  581; 
Ex  parte  Jew  You  On — Judge  Bourquin,  16  F. 

2d  152; 
Fong  Ging  Hung  v.  Acheson,  (unreported) — 

Judge  Lemmon,  Civil  Action  No.  6599  (U.S. 

D.C.  N.D.Cal.)  ; 
Gee  Fook  Sing  v.  U.  /S.— Judge  Hanf  ord,  49  F. 

146; 
Lee  Sing  Far  v.  U.  S. — Judge  Hawley,  94  F. 

834; 
Lee  Sai  Y^'^9  '^-  U.  *S^.— Judge  Rudkin,  29  F. 

2d  108; 
Ly   Shew    v.    Acheson — Judge    Goodman,    110 

Fed.  Supp.  50; 
Mar  Gong  v.  McGranery — Judge  Westover,  109 

Fed.  Supp.  821. 
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The  Second  Circuit,  in  U.  S.  ex  rel.  Dong  Wing  Ott 
V.  Shaughnessy,  220  F.  2d  537,  in  ruling  on  the  ground 
of  appeal  that  the  blood  tests  are  unconstitutional  as 
a  violation  of  due  process  because  applied  discrimi- 
natorily  to  applicants  solely  of  the  Chinese  race,  held 
that  the  ground  must  fail  for  two  reasons.  First,  that 
it  is  not  established  that  they  are  applied  solely  to 
Chinese,  and  second,  that  there  is  sufficient  evidence 
of  unusual  circumstances  relating  to  applicants  born 
in  China  during  the  period  in  question  to  justify  a 
requirement  of  such  additional  evidence.  The  Court 
said,  page  540: 

''Such  a  classification  based  on  the  lack  of 
reliable  written  governmental  records  of  birth 
and  percentage,  difficulty  of  access  to  the  areas 
from  which  the  claimed  family  groups  come,  and 
long  absences  from  the  family  group  of  the  citi- 
zen father  who  is  an  identifying  witness,  are  cir- 
cumstances justifying  the  distinction  as  one  not 
based  on  race  or  color." 

In  effect  appellants  ask  this  Court  to  retry  the 
facts,  and  upon  application  of  United  States  v.  U.  S, 
Gypsum  Co.,  333  U.S.  364,  to  reverse  the  trial  court 
as  ''clearly  erroneous."  The  appellate  court  is  not 
a  fact  finding  de  novo  trial  court.  The  court  below 
viewed  the  witnesses  and  had  the  "live  feel  of  the 
open  forum"  and  its  judgment  is  not  "clearly  erro- 
neous." 
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CONCLUSION. 

Upon  the  record  as  presented,  the  findings  and 
judgment  of  the  court  below  are  adequately  sup- 
ported by  the  evidence.  In  accordance  with  V.  S.  v. 
U.  S.  Gypsum  Co.,  supra,  the  judgment  is  not 
*' clearly  erroneous"  and  should  be  affirmed.  The  trial 
court  did  comply  with  the  mandate  of  this  Court.  The 
entire  reporter's  transcript  of  the  proceedings  on  the 
hearing  before  the  trial  judge  upon  the  mandate  of 
this  Court  is  contained  in  the  record  herein.  The  con- 
tention by  appellants  that  the  trial  court  failed  to 
obey  the  mandate  is  wholly  unsupported  by  the  record. 

It  is  respectfully  submitted  that  the  judgment  of 
the  court  below  be  affirmed. 

Dated,  San  Francisco,  California, 
April  2, 1956. 

Respectfully  submitted, 
Lloyd  H.  Burke, 

United  States  Attorney, 

Charles  Elmer  Collett, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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